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As a new Edition of Bacon's Abridgment of the 
Law has been lately publiſhed in London, with 'conft- | 
derable additions and containing the lateſt authorities, 
under the ſanction of Henry Gwillim, Eſq. Bartiſter 
at Law; and as the Editor of the Iriſn Edition of that 

Work is anxious that the numerous purchaſers of it 
ſhould be accommodated with thoſe improvements, he 
has, at a heavy expence, comprehended in two ſupple- 
mental volumes, which he now preſents to them; the 
whole of the new matter to be an me un 
Edition. er eee ? 90 StEIE0), conf 
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There N l under cine of the dint 
titles in the new work, diviſions, not correſponding 
with any in the original compilation, it is proper to be 
obſerved, that ſuch new diviſions, in the ſupplemental 
volumes, are noticed with literal references immediate- 
ly after the general title to which they belong, and 
the matter relating to each of thoſe diviſions, is after-, 

. wards introduced in its order. 


It is fit alſo to be obſerved, that as the literal refe- 
rences in the new Edition have been made without 
any regard to thoſe in the old work, the order of the 

vol VI. a _ alphabet 
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ADVERTISEMENT. 


alphabet being followed in both, it has been i 
expecient, m prevent confuſion, chat in mhoſe enſes, 
where the new diviſions are marked with literal 
references found in the original work, the fame 


references ſhall be preſerved with the variation bet 


the Italick inſtead of the Roman Capital; and 

where the ſame literal references do not occur in the 
old work, that are found in the new, the Roman 
Capital is adhered to. The new matter is all brought 
in, and coupled with the correſpondent matter of the 
former volumes, by inſerting within parentheſis, in 


is proper place, the initial words of the plgcitum or 
paragraph. of che original Text; the whole of the 


Appendix in Mr. Gwillim's Edition is incorporated 
under the general Titles, and in cach of them follows 
the other matter. Ihe preſent Editor takes this op- 
portunity of informing the rrader, that as Mr, Gwillim 
has in ſome places totally omitted, and others altered, 

Which appeared in the former Editions -of this 
Work, :the aft. kh Edition with theſe ſupplemental 
volumes, compriſes the whole of every former edition 


and includes all Mr. wean 8 Ae 
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Ir u hard Fark of - rho enctlions wikings ef ue 
late Chief Baron Gusnr, to loſe their Author, be- 
fore they had received his laſt corrections and improve- 

ments, and in that unfiniſned ſtate to be thruſt into the 
| world, without even the common care of an ordinary 
editor. Thaſe invaluable tracts were far the moſt part 
publiſhed not only with all their original imperfections, 
without any attempt to ſupply their defects, or explain 
or correct what ſeemed in them perplexed or erroneous, 
but with all the improprieties and inaccuracies which 
the ignorance and neglect of the amanuenſes, whom oy 
Author's infirmities compelied him to employ” "could 
accumulate upon them, : 


Gene eh theſy wits; it's well known, fall imo the 
hands of the Compiler of the preſent work, and from 
them the materials af the greater part of ät, as far as 
the title . Simony,” were collected. Ugfortunately, our 
Compiler had nat the moſt happy diſpoſitings fat the 
work he had undertaken, not were thoſe patts af the 
learned Judge's writings which appeared in the New 
Abridgment much better prepared to meet the publick 
eye, than the other tracts which had been publiſhed by 


0 perſons 


iy | PR EFACE TO THE 
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ae the inſpection of the preſs. WTI. Tani 


In the courſe of the work, Mr. Bacon ſeems to have 
made different uſe of the materials that lay beforg him, 
ſometimes taking the tracts at length, ſometimes giving 
only extracts from them: but whether he inſerted the 


whole of any tract, or only a part of it, we have 


reaſon to think, he inſerted it juſt as he found it. If 
the Author in different treatiſes, in order to make 
each treatiſe perfect within itſelf, introduced the fame 
matter conveyed in the ſame expreſſion, the Com- 


piler implicitly copied it, and under different titles of 


his work introduced the ſame paſſages to the extent of 
ſeveral ' pages. If the manuſcripts were in any part 
defective, if the ſubjects were but partially treated of 
in them“, the titles which related to thoſe ſubjects were 


left equally defectiye in the Abridgment. The Com- 


piler ſeemed to have as little inclination to ſupply the 


_ "deficiencies of his Author, as ba had ſagacity n oF 


a e 


With theſs defects and redundancies the work has 
paſſed through three ſubſequent editions; the only anxiety 
diſcoverable in the later editors being tq crowd it with 
references to caſes inappoſite to the point in the text, 
and which, at the beſt, had only ſome mm to Owen 
. of the general ſubject. 


In preparing the preſent Editian for the preſs, it has 
been the firſt care of the Editor to retrench what wag 


| ae mn 0 ou "nd to e ere \ppoared 


in fhobld' ſeem from fome maniiſeript ass 67 this gelber in 
the poſſeſſion of Mr. Hargrave, which have never appeared in print, 
that he bad formed and actually executed. the comprehenfice. plan of 


Viking diſtinA, treatiſes upon every branch of the law, * except the 
ame en | 
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to him impertinent. In retrenching, he has ſubſtitnted 
reference for repetition; and where the ſame matter 
which had occurred under one title ſeemed naturally to 
fall under and belong to another, he has referred to the 
preceding title inſtead of introducing” it again. In ex- 
punging, he has not indulged himſelf in any arbitrary 
or capricious licence; nor has he prefumed to ſtrike out 
one ſupervenient authority of a later editor, before he had 
ſatisfied himfelf by careful examination that it had no 
em to the Place it 3 to o. 


e e enen he s ee „ 
any alteration, except where it was manifeſtly corrupted 
by the careleſſneſs of the copyiſt or of the preſs, or ren- 
RA eee, oc BYE ah 
- One or two paſſages indeed, where the -meaning 
jw not be collected either from the expreſſion or the 
references, he thought himſelf at liberty to expunge. 
Coajectural emendation is not admiſſible in a work of 
this kind; and he truſſs, go man .will complain of the 
_ loſs of nonſenſe. 


| He has attempted to mark, and guard his readers 
againſt, the miſtakes & the author; but he is - ſenſible 
that many, too many, erroneous paſſages have been 
ſuffered to paſs without obſervation. In the courſe of 
ſo long a work it cannot be expected that the exertions 
of the mind ſhould be always equal, or that it ſhould 
always be alike diſpoſed to proceed in the taſk it had 
undertaken. It muſt occaſionally ſicken at ſome parts 
of the labour as beneath its attention, and ſhrink from 
others as beyond its powers. It is well know that the 
moſt obvious errors ſometimes moſt eaſily eſcape de- 
tection. In reading, every man muſt have felt that his 
mind is ſometimes more attentive to its own precon- 
 ceptions on the ſubject, than to the ideas of the author, 
and the better it is ſatisfied with the rectitude of the 


G 2 


3 * 
"+ 
2 edi 


a, 2» q , n 
AFP Ws ——— 
SIT EX p 
, — 
1 2 — - © * 
= 3 Md _ , "os — ak =» 
* 0-4 d oe . . IRE - . 2 
* 


1 


n e 4 
7 EG ERS 
= 


e eee, {o 


e * r * 


* p n 2 
ICID woo WC oge bp 2 ee RCPRISIESESDS 


. | PRETACE TO aur 
fn Tos : the.. aberrations of che latter. The 
ſorm too in which error preſents itſelf to us may help 

to facilitate; its eſcape ; it is more likely to paſs filently 
and unobſerved when propoſed in the form of a ſimple 


OE e 


affirmation, than when it challenges our inquiry in that 
of an iaterrogation. We often readily admit upon 3 
Anement what we ſhould inſtantly deny, it do need 


1 


It mould hs obſerved, tha even where: the Fditor 
has detected error, he has not always immediately ap- 


_  prifſed his reader of it: he has ſometimes ſubjeined his 
remarks upon the erroneous paſſage at the end of the 
diviſion where it has ocrurred: he has at other time 


leſt its confutation to its inconſiſtency with the better. 


| Pnlidered and more recent determinations which he * 


afterwards ann. 


1 additions he was to e 10 found te. r 
to preſcribe to himſelf ſome limitations: he therefore 


in general attempted no more than to fill up the chaſms 


that were left under thoſe general diviſions into which he 
found- the work already diſpoſed, aud then to engraft 
upon dhe whole the later decifions. He has indeed given 
two nes titles, vis, « " and < Setrof ;” and be 
knows that he might have given others, as the work is 
at praſent far from a camplete Abridgment of the Law. 
But he had neither time nor. encaurgement to go far - 
cher. Beſides, much af the learning which is wanting, 
is do be met with in books that are in every one's hand: 


. and What was to have been gleaned from ather writings 
_ of- the ſame kind, though it might have ingreaſed the 


bulk af che work, would nat have added to its intrinſick 
valus, or have dane any credit to the induſtry or inte, 

grity grizy of che Edjtar. If there ſhould be fome who 
camplain.ghat mare might have been done, Ahete will 
be. Others, che fears, who wilb ay, perhaps with more 
juſtice, ch much of that which has * done might 
beben ſpared. 

| As 


As the Abridgment is Written "aA diflerta- 
tion, he has in his additions availed himſelf largely of 
thoſe trafts which have been publiſhed upon different 
parts of the Law, and received the approbation of the 
Profeſſion. He has been in general careful, whenever 
he has made an extract from any of thoſe tracts, to 
acknowledge the obligation by reference to the work 
elf. If he has in any inſtance (and he may have done 
ſo in many) neglected to make ſuch reference, the 
author may be aſſured, that it was by mere accident or 
inadvertency, and not from any deſign to take to him- 
ſelf the credit of another man's labours. But where- 
ever ſuch omiſſion may have been made, let not the 
author be under any uneaſineſs: the world will tos eaſily 
diſtinguiſh what properly belongs to the Editor. 


He thought himſelf at full liberty to tranſplant into 
the work as much of the Chief Baron Gilbert's tracts 
as he had occaſion for: it was in truth only re-uniting 
disjointed merabers, many parts of the work itſelf being 
only parts of ſeveral of thoſe tracts. One of the learned 
Judge's treatiſes, viz. the Treatiſe upon the Doctrine of 
Remainders, from which the collections in the Abridgment | 
under that title were extracted, he has been enabled to 
give entire by the kindneſs of Mr. Hargrave. The 
manuſcript had been purckaſed by that gentleman at no 
inconſiderable price: but, diſdaining all private conſi- 
derations where the intereſts of that Profeſſion, of which 
he is ſo diſtinguiſhed an ornament, ſeemed in any de- 
gree concerned, he made a voluntary tender of it to the 
Editor, as ſoon as he was informed that he was en- 
gaged in preparing another edition of the preſent work. 
By this generous act, Mr. Hargrave has highly flattered 
the Editor, and has added one more to the many dhli- 

HENRY GWILLIM. 


BosweLii-Couvnt, 
Michaelmas Term 1797. 
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; interefled in the Succeſs of the Cauſe, 465 
2 D) Of compelling a M neſs to appear and give Evidence, 470 
F2 E) Of the Manner 75 giving Evidence. 470 
) Of written Evidence ; and herein, of admitting Exemplifications or Copies 
of Records, &c. as Evidence, 471 

a G) Whether Parol Evidence is to be admitted to * what n on on the 

54 Face a Deed or Will. 50g 
55 ) Of Preſumptive Proof. 515 

; I) Where the Law requires the 1535 Proof the Nature of the Thing i i — 
le o 51 

K) K 125 Þ Evidence. | 516 


L) Of the Party s Confeſſion, 
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Excommunication. Page 517. 


A) In what Caſer the & of Court may properly excommunicate. 517 
B) In what Caſes « rer hall be ſaid to be * facto excommunicated. 


918 

C) By whom Excommunication is to be pronomced and ei tified, 518 

| D) What Inconveniencies and 2 ities it lays the Party excomunicated 
ander; and herein, of his Diſahility to bring an Aion. 520 

E) Of the Proceedings on the Writ of Excommunicato capiendo, bath at 

Common Law, and by whine of te ds Eliz. * 521 
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(8) Of the Fudgment on which Execution is to be taken out ; and herein, of 


() Of the /everal Kinds of Judicial Writs which lie after Judgment. 522 
| 85 — the Party be concluded by the Election of one of them, and 
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an Execution. Page 52 . 
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Recognizances and Statutes, which are in the Nature of Judgmeni. 
A IS x Yi | | 5321 


what further Remedy he has, when he has not recerved entire Satigfactim Wl 
on bis firſt Writ, and this, either againſt the Party or Sheriff. 524 a 
(E) Of the Authority and Turi/difion f the Court out of which the Exccu. 
tion iſſues ; and herein, of the Manner of executing a Fudgment, wer: Wn 
the Record has been removed from an inferior to a ſuperior Court. 525 


F) Who are entitled unto, and may ſue out Execution. 5256 
G) Of the Perſons againſt whom Execution may be ſued out. 526 | 
1. Of ſuing Execution, . where there are ſeveral Parties con. 
cerned. BY 526 
2. Of ſuing out Execution againſt the Heir and Executor. 526 
3. Of ſuing out Execution againſt Infants, 526 
4. Of ſuing out Execution againſt a Feme Covert. 526 
6. Of ſuing out Execution agaioſt a Clerk or one in Holy Orders. 


526 
(1) To what Time the Execution ſhall have Relation, ſo as to avoid any Alien- 
ation by the Party ; and herein, of the Statute of Frauds... 527 
( K) Of the King's Precedency in Executions. 528 7 
{N) Of the Sher. Authority in doing Execution ; and herein, of brealir : 
Doors, &c. 0 529 
(P) Of the Party's Remedy, when there hath been an irregular Execution, and 
N es to be ſet aſide. 529 
CR) Of the Frerogative Proceſs in Executions. © 530 A) 
(S) Whether à Court of Equity will aid an Execution at Law. , 531 D) 
Exetutors and Adminiſtzators. Page 532. * 
; (A) What Perſons may be Executors. . 532 


6. Who, in reſpe of their Fortune and Circumſtances may be 
Executors ; and therein, of obliging an Executor to give Se. 


curity. 5 7 
10. Of 3 Debtors Fxecutors. : j A) 
(B) Of the Different Kinds of Executars and Adminiſtrators. 533 B) 
(C) Of the Manner of appointing an Executor. 534 
(D) Of appointing Co Bxecutors. 4 534 
(E) Of the Probate of Wills, and granting Adminiſlration. 534 


8 What Perſons are entitled to Adminiſtration. | 530 
G) In what Manner the Ordinary may grant Adminiflration ; and herein, f 
* granting it lo one or more, or for a particular Thing. | 537 
(H) What ſhall be deemed the Teftator's perſonal Eftate or Afſets"in the Hand: 
of the Executor. f 2 537 
I. What ſhall be ſuch an Intereſt veſted in the Teſtator, as ſhal 

go to his Executors. 


2. How far Debts due to the Teſtator are Aſſets. 


* 


And. their DIVISIONS, | 


5207 Eftate Debts paid, is to be diflributed, when 
L en Kip 7 22 Share & . 227 
gs fo; and ＋ the 3 Ha and collateral Line, and Ad. 
miſſion of the half Blood, and e the Diſtribution ſhall be per Stirpes, 
and not per Capita. | | 540 
Advancement, and bringing into Hotchpot. | 541 
) What ſhall be a Devaſtavit either in Executors or Adminiſtrators ; +94 
herein, of the Order of paying Debts or Legacies. 
2.) Where the perſonal Eftate ſhall be f applied in Diſcharge of Dae, 
&c. and herein, of marſhalling Aſſets. 543 


Ws 545 
W hay Afions Executors or Adminiſtrators may bring in Right woo 


0 How 8 Adlions muſt be laid; and therein, oj ing a Matter in it 


268 2 the Teftator, and in their own Right, in the ſame Action. 545 
n. ) Of Afions and Remedies agaigſ Executors and Adminiſtrators. 47 * 
+ PR WIE Executors and Adminiſtrators ſhall be excuſed from 
2 Coſts $47 
26 5. Where Executors and Adminiſtrators excvled from putting in 
26 Special Bail, | 547 


Extinguiſhment. Page _ 
| D) Of the Extinguiſhment” of 8 548 
Fairs and AWazkets. Page . 1 


) Of the Right to a Fair or Market. " 548 


e Duties which Owners of Fairs and! Mirkets are - 
titled to 


E) How far a Sale in a Fair or Market overt c es the Property of a 
en, | 1 75 
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Fees. Page 549. 


A) In bat Cafes a Fee ſhall be ſaid to le due. | 849 
B) How much /hall be ſaid to be due. 549 


$34 | 
5 D Felonp. Page 551. 
6 

/ %% Nature the Things taken muſt be to og nus, the Offence Felony. 
537 557 
2240 ) What ſhall be ſaid to be a felonious and fraudulent 7. 51 
537 MN e e 2s fe — 
hall ) Of what Value the Grd 3 and becaln of the Difference between 


Grand and Petit Larceny. (4) 1 


% what Cafes an Executor may make himſelf liable de bonis propris. © 
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_ SER! | Feoffment. Page 553. % 


(©) Of the Charter o  Fealfmint 3 and Nals, what Things are nece, * th 
le making of Ta perfet Charter, and how 9 the Charter governs the 
Line which is relative to it. #! 45 e $68 


- Fines and Amercements. Page 554. 


(00 In what Anion or Procecdings there ought to be a Fine ar an Amercement 4 | 
554 il 
(S) Of the Rafal fan 8 and the Aﬀecrment ad 550 


Fines and Kecovezies. Page 554. 


(A) Of the ſeveral Parts of a Fine, and when they begin to operate. 555 


(B) Of the ſeveral Sorts of Fines. » RF 
(C) Who may levy Fines. . | $555 
(D) Of the Dedimis Poteſtatem. | 


557 
(F) Of the Operation of a Fine in barring 7 IN or thoſe who have but 
* uncertain Intereſt, as a Term for Years, or barely an equitable In 
tereſt. 558 
(G) Of the Remedies given to as by Claim and Lang for the Preſerve 
tion of their Right. | 562 
(H) Of erroneous Frnes, and the Mar of refrvin — | 563 


Common Kecodezies. Page 564. 


80 Who 85 er pines; 75 565 
15 Of what Things a Recovery may be ſuffered, 905 tb what Mae 565 
(C) What Eflates and Intersfls may be barred by a Common Recovery ; and 


herein, of the ſingle and double Voucher, 566 
D) Of erroneous and void Recoveries, who may avoid them, and by what 
Method. — 37 
(E) __ Bffefts ofa Recovery. | | $75 


Forcible entry and Detainez. Page 575 
| (A) The ſeveral Ne made relating to this Subjed, © 575 
* What onght to be the Form of a Record, grounded upon thoſe Non, 
576 
Torgery. Page 576. 


A) Io hat Caſes the line and altering of « We all be ſaid to be 
Me whe IF Fraudulent % to pms Faw. © eo 1 


ee DIVISIONS. 

0 this Kiad are made Beten by thi Statute, a 4 Page 

Ce ns Lifted os Prof grill of fre . 
Fraud. Page 578. 


A) What Ad, ere condemned in the Ca Law Courts as fraudulent, 
though not within the expreſs Provifion of any A of Parliament. 578 


3) Wha Adr are deemed fraudulent in the Courts of Equity. 578 
D) Of fraudulent Conveyances to defeat Creditors and Purchaſers within the 13 
_ Eli. cap. 5. & 27 Eliz. cap. 4. — 
2 D) In what Court Fraud is cognizable* 
A . ee ee e 
565 
Game. Page 586. 8 
Saming. Page 588, 
A) How far reſirained by the Ig 4 og... 538 
B) How far relrained by dae ' 589 
| 
| Gaol and Gaolez. Page' 590. 
5 . 
' (B) Who are to be at the Charge of repairing Gaols, 590 
: D) Of the Duty and r and Ker of Priſons. # wan 
5 (F) How maintained in Priſon. 592 


(G) Of the _ of breaking Gaol. 5 592 


Gabeln ind. Page 593. 3. 


(A)-0 Of the Original, Continnance, and. ſeveral Properties of thie Cuſtom. 593" 
(B) The Particular * which have been adjudged relating fo this Cuſtom. 
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Gzants. Page 59 . 
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(C) What Name or Deſcription of the Grantor or Grantee will make the Grant 
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(A) The ſeveral Kinds of Guardians. 597 
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Y what Author ae ore ee . beret of the prog 


Furiſdifion i in reſtraining and puniſhing Abuſes by Guardians, and other, g 


in relation to Infants, | 50 


i 68 22 Manner of ofyvinting and adele y a Guardian. 


L 
E) At what Time the Authority of a Guardian ceaſes, and what As « 


determine it. J 


a) Of the Infant: Remedy againſt his Guardian for Abuſes by him. 


09 Of obliging 4 Guardian to account. and what Allowances he feat hey | * g 


Habeas Corpus. Page 600. | 


(A) Of is Nature and ſeveral Kinds of Writs of Habeas Corpus. 
(B) Of the. Habeas Corpus ad ſubjiciendum: 
(C) Of the Habeas Corpus ad faciendum & revipiendum. 
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Heiz and Auceſtor. Page 610. 


(B) Of the ſeveral Kinds of Heirs. G11 


Advantage. 
(D) (og Conditions, Covenants, &c. bal extend to the Heir ſo as to ind 


611 

(F) Where the Heir ſball be ſaid to be bound to anſwer his Anceſtor's Debs « 
G Contract. oP CS 60 
) How to be proceeded againſt where he it bound. 61} 
(1) What /hall be Aſers in his Hands. 6511. 


Hereſy, and 1 againſt atligion. Page 613 


(A) Of 1 61} 
How daniel | 614 

(C) (©) T Gr ber Religion as puniſhable by the Common Law: by 
Of Offences by Statute againſt Religion. 0 

2. Of the Offence of Swearing. 614 


Dighwaps. Page 616. 


(A) Of the ſeveral Kinds, and what ſhall be ſaid a Highway.” G16 
(B) 5 we inp Highway and rr ora . N 616 
(C) Who hath a Right to a way, and how he muſt claim it. 616 
D) Whether a Highway may be changed. 61] 
E) Of Stopping a Highevay and other Nuiſances therein. 617 


(F) Who are obliged to repair a Way by the Common Laco; and herein, what 
a Perſon foal be liable by w- of Incloſure, Tenure, or l 


(0 * oh if for repairing the Highways and Turnpike Roads 5 4 
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45 they are to be found. ſuch, , 622 
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pointing them proper Curators and Committees, and the Power and Duty 


611 of ſuch Committees. | 622 
a) How far the Want of Underſtanding ſtall be ſaid o to projectile to them 
618 in Civil Reſpedts, | 624 
BF) How far their Alts are good, Vaid and oda ; and of the late Proviſions 
611 by Statute Law. 624 
\ Qui Kun 625 
611 
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Indi ments. Page 625. 


A) Of the * of an Indidment, and how' far it it conſidered as a "_ 
cution at the Suit of the King. 


625 
B) Where it is neceſary, or the Party may be tried for a Capital Offence with- 


61} out it. 626 
614 ) By whom it is to erk celle; 2 be In- 
6 4 did. , 626 
610 D) Whether the Indiflors or Grand Fury may. find Part of a Bill brought be- 
fore them true, and Part falſe. 626 

E) What Matters are indictable. 626 

) Within what Place the Offence inquired of muſt ariſd. ** 627 

) What ought to be the Form of the body of an indidmont at Common Law. 
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) What ought to b the Form of an Indiimont ypon # Statue: 628 

I) What ought to be the. Form o of an Indiament, 628 
K) Where an  Jadifiment may d oo ed. A 

* | er and Age. Page 029... 


A) Wis are In . 3 of the ſeveral hs and Paal between. 
which the Law diſtinguiſhes as to ſeveral Purpoſes. 529 
C) How far the Law * notice of Infants in Ventre ſa mere. 

Vor. VI. d 629 
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(E) Of whit Thing as e ee u me 1 th . * 
© which he ſhall anſwer for his Meglact. | 850 4 
(F) Of what Things capable, being for his own Advantage. 630 il 

(G) Few far the Low taker pref by fepgh,f #168 to le him ſuffer þ ys 
4 c ; and herein, where he muſt take notice and perform Condi. Wl 


ng . 630 
(a): Of the 5 of Infants, as DO ah Kh Wi or voidable. | 
4. Where voidable as to the Infant ſhall yet bind other 
(K) Of * Privilege of Infants in Suits and A#ions by and aga 
Of the 
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(A) Of the Nature and ſeveral Kinds of ot it 


(B) t Caſes an Information will lie. 6.8 
(D) Of fl ing an Information, the Proceedings od and the Provifons mad: 
herein by Statute. | | 6:08 


0 n „ Sir! 63 
Jujunftion. | Page 641. 


(A) Of the ſeveral Kinds of e an when 10 ed.” 
(B) What ſhall be a Breach thereof, and how lng 
(C) How diſſolved. 
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Jung. and Wan bee 647. 


4 77— Gall be ſaid a common Innheeper ; and age 4 the Privileges al 
lowed him by Law. 647 


C) Of the Duties enjoined Innheepers Ly Law, is | 64% 
dn o the Innheeper's Remedies againſt his Guy 8 . 64 
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| Joinr-tenant g and Tenants in common. 


"Page 648. 
1 D) How a Joint. tenaney is created, | Gil 
(F) II bat — 47 create a Joint. tenancy and not a Tenancy in Common, &. 
converio 64 


(0) Of the Duration and Continuance of the Eſtate, whether 227 Joinuly, # 


Sb and therein, where the Inheritance ſball be ſaid to be 1 

; bs; 

(H) Of the joint and diſtin Interg of gs and Tenants in Comms 

as to Ads done by or to them. 651 

(1) Of Severance and gurwvivogſbip. by 
. What Diſpoſition will work a Severance, and Hm the Righ 
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1. What Diſpoſition with a Stranger uni work a Severance. 655 N 
2. What Diſpolition or Conveyance by one Joint. tenant or Fe- 
"nant in Common, with his Conrpantony: will work a * 
| Wwe 4 | 
Ju tenants and Fmnants in Common bow w fue and ſued 3'and a 
of Summont and Severance. 661 
)' Of the Remedies woe 5 bene have againſt 


each other. 2M: | at 2 N 
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8) Of it becoming a Bar of Dower and Acycin, of ibe 27 H. 8. cap. to. 
and the Rules to be in making « good Fointure, DOR IP 
vill be an effectual Bar of Dower, | 662 
6. That it muſt not Ons: 5 6653 
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A) Of th Several Kinds of Fries re., and hereing of te Mag, 


ages Ao _ 4 Manner of * args. 5 

BY Of the fury Proceſs, and Manner convening urs 663 
C) 2 Caſes, and in what Manner a Tales is gramtable. 6063 
( D) Un what Caſes, and in what Manner ſpecial Futies are . 664 
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| Cauſes for which they may be challenged. 664 
( G How to be kept and diſcharged. 885 

(H) In hat Caſes and in what Manner to have a view, 5 

(1) What Irregularities and Defecls in convening, or in t 3 0 
the. Furors, are amendable, and aided 108 Verdid. 75 

(K) of Tudgment in attaint. 665 


Juſtices of Peace. Page 665. 
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(B) 23 the fir 75 3 and general Statutes which give Fuſtices of Peace 
666 
(C) Er hey 2 , and Manner of a them, 666 
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v7 Weck or Month, Ee. after, when they are to begin, and how 
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675 
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| ABATEMENT. ft 


1 batement In The) For the deriratiom and different ſenſes of the word Abatement in our laws 

n.. Comm. 168. Co. Litt. 1 34. b. 181. a. 242. b. 271.8. 277. 4. Finch's L. 196. Pleas to the 
Wition, and to the perſon of the plaintiff, are pleas in diſability, and only in the nature of 
i abatement. Pleas in abatement; ſtrietly called ſuch, are pleas to the writ, Finch, Ls 
1 3. Bl. Comm. 301. a | : 


By a Defett in the Trit- 
Bp the Crit not agreeing with the Count. 

) Dilatorp Pleas, how reftrained. as 
) Df the CUrit by Journies Accompts. | 
) Foreign Plea. teh, | 


8 1 


) Df Pleas to the Jurisdittion of the Court. rage 


Plea To) But after a general ſpecial imparlance, that is, an imparlance with a gengral 

bg of all manner of except ions, it ſeems that it may be pleaded; but the granting of ſuch an 
arlance is * * Court, . pow be had but by ſpecial motion. Grant v. 
| Sondes, 2 Bl. Rep. 1094. Wentworth v. Squib, 1 Lutw. 46. 12 Mod. 529, 8. C. Clapham 


t muſt be pleaded within the firſt four days, unleſs the defendant come Doe v. Ro- 
oluntarily before the regular appearance day, in which caſe it may be binſon, 4 
ded afterwards. 80 | 1 Str. 1120, 
Ihe Defendant) But ancient demeſne cannot be without leave of the Court, and js 


in by attorney. Doe ex dim, Raſt, v. Roe, ur. 1046, Raſt. 58. b. See too, in other 
Robinſ. Entr, 1. Clift. 17. p. 44+ | N 


A plea that the ſuit is of viſitatorial cognizance, muſt ſhew the extent Fa 
de viſitor's authority, and aver that he is able to do complete juſtice, Cm 


4 Talbot, 1 
Uk rey 8. C. Green v. Rutherforth, 1 Vez, 474. and Rex v. Bland, B. R. M. 14 
1 N | | | 
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plying the pendency of ſuch writ. Bac. Max. Reg. 2, 
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„ Co tbe Perſon of the Plaintiff, 
p RUE] 1. Of Outlawry. . 0 


; (Ner When He) Byt lord Bacon thinks that the plea of another outlawry may be admit 
in this caſe; for that the plaintiff in error may avoid the concluſion which it is ſuppoſed wa 
follow from its admiſſion, by bringing a writ of ertor to reverſe that other outlawry, and 

Page 3 Outlawry cannot be pleaded without concluding prout patet per | 
3 Lev, 29. dum. 8 | 
Com. 307. An ab ge averment that the 22 and perſon outlawed are 
8 ſame perſon is not neceſſary : it is ſufficient if the identity be apparent 
Lutw. 40. the face of the plea. 
Atkins v. 7 U 5 45 
Ja yles, 2 Mod. 267. 


* 
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2. Excommunication. 


(When F xcommunication) So in equity, he may, in ſuch caſc, ſue out freſh proceſs, ad | 
pel the defendant te anſwer the bill, Mitf. Eq, pl. 18. IE | 


- (Excommengement) Excommunication is no plea to the next friend of an infant. Pr. Reg, 
278. Ws 


Moor, 775. But the abſclution muſt be by "the ſame iſhop whs excorinidaicy 
5 or by the archbiſhop upon appeal. 0 7 


(The Court Will Net) Where the excommunication is by delegates, a certificate of it 
their ſeal muſt be produced.  Lutw. 1). An excommunication may be certified per liters 
tememtarias ſub ſigi lo, as well as by direct certificate. 1 Ventr. 222. Milf, Eg. pl, 186. 

both theſe caſes the certificate muſt be pleaded ſub/fpille, as well in equity as at law. 
Eq. pl. 186. + 13 . eee 
Bzker v. The plea of excommunication muſt ſtate the preciſe time whe 


Gough communicated, 
T 


15 Page 4 3 3. Alienage. 


[A, Alien Enemy) That is, reprie jure; for, it ſeems, he may ſue en autre dreit as 
not is it any exception that the teſtator was an alien enemy, unleſs it be ſhewn that he 
at the time of his death. And if he be reſident here when he died, the court will intend 

be was fo with the king's licence. Villa v. Dimock, Skin. 370. Lutw. 35, 


Brandon . nd as he cannot fue directly in bfs own name, ſo neither can ht 


s The  indireQtly in the name of a truſt 


Rep 23. | : 120 
e But if he comes here under letters of ſafe conduct, or reſides het 
Williams, the king's licence, he is to be deemed an alien friend in effect, ant 


282. | 
Salk. 46. Lutw. 34. 


Openhei- Ii is neceſſary, therefore, in pleading allegiance to a perſonal ad 
3 to aver, that the plaintiff is an alien enemy; when ſo pleaded, thep 
23 081. tiff, if he has a protection, muſt ſtate (a) it in his replication, whel 
Burk v. be general or ſpecial, and ſhould conclude (3) with an ayerment, 
Brown, f ; 


2 Aik. 357, (% Fort. 381. 7 Mod. 50, (8) Wells v. Williams, Late. 34. 4.4, Ny 


— 


» ABATEMENT. „„ » 
Fe eld notion that Turks and infidels were perpetually to be conſiders Salk. 6. 
as alien enemies, hath been long exploded ; and ſuch aliens may fue * Ak. 57. 

quity, as well as at law, for a perſonal demand. 

bee further, tit. Aliens, (D). 


1 ab 


oc Pleas in Abatement with reſpett to the 0 
_—_>cron of the Defendant ; and Herein of pri- | 
lleged Perſons. enen 


heneyer therefore an attorney is ſued out of his on court, he may Page 5 

hat he is attorney, &. of another court, and conclude with unde non Lutw. 44, 

dit quod cur. fc. hic placit' predict. verſus eum cognoſcere velit aut de- - 

Sc. But the plaintiff may reply that he is a huſbandman, &c. in verſe, 27. 
country, and traverſe his being an attorney. 

This privilege: is not the privilege of the officers, but of the ſuitors, 2 Will. 42- 

| attendance is the ground and foundation of it; it muſt therefore be 228. il 
ped that the officers are actually attendant in their reſpectiye courts, 546. 4 age 
erwiſe the plea will be diſallowed. | 7 1 45. 
The juriſdiction of the court of conſcience for Wfminfler extends to 1... ; 
ornies ; but not that of the county-court of Middleſex : and a defen- ſeſſop. 
nt who reſides within the juriſdiction of this laſt court is not entitled to 2 Will. 42. 


benefit of the ſtatute of 25 G. 2. c. 33, if the plaintiff is an attor- 4 7 1 
V. 1 

| | x Doug). 387. 

Huſſey v. Jordan, ibid. Vid, cantr. Silk v. Kennet, 3 Burr. 1583. and 382, notes. 


ö | 
4 
. 


8 If An Officer) If privilege be pleaded to privilege, the court will not determine it on 
dtion to ſet aſide the plea, but oblige the party to demur. 2 Str, 837. f Bl. Rep.34, 


80 in equity, if a ſuit be inſtituted againſt different perſons,” ſome of Mitf. Eq, 
om have privilege, and ſome not, (b) or if one defendant be not =, vhs 
peſnable to the particular juriſdiction, the plea of privilege will not be tit. Univer- 
owed, "8 G25 ata | N | 1557 (K.) p. 
ö e en | 3. (4) Hutton, 59. 
(Aer a General Imparlance) By a ſpecial imparlance in this caſe, muſt be underſtood a Lg 
ral ſpecial imparlance, Vide ſupra,” (A) notes. Plea of privilege without affidavit ſer aſide. 
Str. 738. It muſt be pleaded; it cannot be allowed on motion. 2 Salk. $44+ 1 Wulf. 366; 
An attorney who is arreſted by capias on a ſpecial original out of the 2 Bl. Rep. 
me court, is not entitled to his diſcharge on Cong the ſheriff with a 56 | 
rit of privilege, but muſt lead the privilege in abatement. Shaw. * 
He may plead it as well to an action on a bill of exchange, as to any Comerford. 


her perſonal action. | | * 3 | 

An attorney has not any privilege to be ſued in Middleſex only; it is un fe A 

dough that he be ſued in his own “,L i. 4 344 g 
| A 2097 


* 


dee further tit, Artorney and Privilege.. | 


: 


3 2 . D Of 


4 | A BAT EME N x. : 
| ; _ 


2. 


dis (D) Of Wiſnomer, and want of Addition. 
(Miſnemer Is a Good) It is pleadable only in abatement. 2 Bl. Rep. 1120. &: 


( But Theugh) $0 if he plead a miſtake in the addition, he muſt ſet forth his right additi 
2 Str. 816. 10 Med. 208. 2 Ld. Rahm. 1178. 1547. OE 


Page 7, (F) Df Abatement by the Death of Partien 


- (The General Rule To Be) The rule in a court of equity in this reſpec. is ſimilar to! 
which is here ſtated to prevail at law. If the intereit of a party dying ſo determines that Wi 
can no longer affect the ſuit, and no perſon becomes entitled thereupon to the ſame inter 
the ſuit does not abate, Or if the intereſt of a party dying ſurvives to another party; as, 1y 
bill is filed by or againſt truſtees ot executors, and one dies; or by and againſt huſband and 
in right of the wife, and the huſband: dies, the proceedings do not abate, 80 if a ſurwi 
paity.can ſuſtain the ſvit, as in the caſe of ſeveral creditors plaintiffs on behalf of themſe 
"and other creditors. For the perſons remaining before the Court in all theſe caſes, elther 
in them the'whole intereſt in the matter in litigation, or at leaſt are competent to call upon 
Court for its decree, Mitf. Eq. pl; 50. 3 Ch. Rep. 40. 2 Vern. 249. 3 Atk. 726. 


(But In a Writ of Error) But ſce Penoyer v. Brace, Ld. Raym. 244. where the doctrine 


* 


Lvanced in the text is admitted by the Court. 
W Upon the ſame principle it was holden, that a prohibition by huſte 


and Wife v. and wife to a ſuit in the ſpiritual court did not abate by the death of 


| - Crofts, huſband. £175 ( 
Andr. 7. 


Cal. Temp: Harde. 305. 


2 Str. 1056. The death of the leſſor of the plaintiff in ejectment (though oY 
Clerk y. 


"CERES 


nant for life) is no abatement. | 

Withers, | A \fieri facias doth not abate by the death of the plaintiff after! 
' aLd Raym, ſeizure of the goods, for by the ſeizure the property is changed. Bu 
 1072-18a)k. the goods ſeized are not ſufficient to ſatisfy the debt, a ſecond fieri fad 
. 3: ©. cannot iſſue without a revivor of the judgment. (a) An extent ab 


i tl 290. where the death happens before the liberate; for until that is awarded, 


l) Wha- execution is incomplete. So a ſequeſtration to compel performance 
am v, decree, when the party dies before order for ſale of the goods. 


$&gW. A {uit for partition of lands is not abated by the death of one of 
3. c. 31. f. tenants.” Nor is a ſuit on the ſtatute of hue and ery, commenced in 
3: 4 2 name of the clerk of the peace, abated by his death or removal. a 
Aer 147. If the plaintiff or defendant die whilſt the Court are conſidering 


bt, Bates their judgment, they will permit the judgment to be entered up as of 


„., Lock- term in which it regularly might have been; ſo perhaps, if there be 
wood, 1 © frivolous delay by the other party; but where the proceedings are in 
* Rep. common courſe of law, they cannot interfere, 

. : | 
Sir Thomas An information does not abate by the death of the attorney-geoe 


Waller v. nor by the death of a relator who proſecutes for the king; (a) no 


Halt 267, ſeems, by the death of an informer, qui tam, &c. for in ſuch caſe the 


Morby v. torney-general may proceed for the king's moiety, 
Urlin, 
Hardt. 363, (e) Hamman v. Gryffith, Cro. El. 383. Anon. Moor, $41, 


2 
* 
* 5 


8 
"a ABATEMENT... | 1 


Fe proceedin an information in equity can only abate by the Mitf. Eq. 
h or — of intereſt of the defendant. But if there — ſe · pl 7 Pr. 
relators, the death of any of them, while there ſurvives one, will ; Eq. Cat. 
ka any degree affect the ſuit: but if all the relators die, or if there is Abr. 1. 
de, and that relator dies, the Court will not permit any further pro- 1 Vez. Jr. 
ing till an order has been obtained for liberty to inſert the name of a * Vez. 327. 
SS rclator, and ſuch name is inſerted accordingly ; 'othetwiſe there 
be no perſon liable to pay the colts of the ſuit, in caſe the informati- 
ould be deemed improper, or for any other reaſon ſhould be diſmiſſed. 
e benefit of a decree in equity may be; had, notwithſtanding the Eq. Cacg 
of ſome of the parties, provided that nothing be requirable of their 3 P- 
ntatives. l 
. 2 cauſe has been heard on a bill of interpleader, and a trial at law Vern. 35. 
en directed to ſettle the right between the defendants, the death of 
aintiff does hot abate it, for his intereſt is at an end. 


„ - 
* 


17 Car. @ C. 3.) And in the former caſe the Court faid that it was in their diſeretion whe- 
hey would arreſt the judgment, Salk. 8. p. 21. But in Lord Raym; 1415. ic was holden 
afſipnable for error, it being ſtated on the record that the defendant appeared per atterna- 
xm. Judgment entered according to this ſtatute, after the plaintiff 's death, ſhall relate in 
cſpetts 8 life. 1 Lev. 298. Raym. 210. Where the jury found a ſpecial verdict, and 
plaintiff died in the term in which it was to be argued, the judgment was by conſent en- 
| up as of the firſt day of that term. Pond v. King, 1 Wil. 124. Where the plaintiff dies 
een the verdict and the entry of the judgment, his repreſentative cannot take out execuy 
without a ſcire fasias. Earl v. Brown, 1 Will. 302, 


de 


An information for a penalty under the French act was adjudged not to Attorney 

ithin this ſtatute, but to abate by the death of the defendant between 1 Fe 
2 . ' . : uckley, 

yerdi& and the judgment; for, in the firſt place, it is not an action Parker,264. 

, perſonal, or mixt; ſecondly, the king cannot be properly ſaid to be | 

arty ; thirdly, it is not a duty, or in lieu of cuſtoms, or any revenue 

the crown; and laſtly, actions do not comprehend informations be- 

en party and party, or include the king. A. ſuggeſtion of the death 

n the roll confeſſed by the attorney- general was thought ſufficient with- 

a writ of error, WE | | 

he rule laid down by the Lord Chief Baron Gilbert in che preceding 

of this chapter reſpecting the non- abatement of a ſuit by the death of 

of the plaintiffs or defendants, when ſuch death made no alteration ig 

proceedings, though founded in reaſon, was not uniformly ſupported 

authorities, but the aid of the legiſlature was requiſite for the purpoſę 

nforcing it; accordingly, it was enacted by the 8 & 9 W. 3. c. 11. f. 7. 

hat if there be two or more plaintiffs or defendants, and one or more 

them ſhould die, if the cauſe of action ſurvived to the ſurviving plaintiff | 

r plaintiffs, or againſt the ſurviving defendant or defendants, the writ or 

ion ſhould not be thereby abated ; but ſych death being ſuggeſted on 

e recard, the action ſhould proceed at the ſuit of ſuch ſurvivipg plain · 

4 againſt ſuch ſurviying defendant or defendants. | 

he formal ſuggeſtion of the death need be only on the plea-roll ; pan v, 

ung more is neceſſary on the niſi prius rall than merely to point out to Denn, 

judge what he is ta try, and between whom. Burr. 362. 

Slthough the ſtatute make mention only of a#ions at lac, yet it hath 138 

n conſirued to prevent the abatement of a ſuit in equity, provided that Higden, 1 

ſubje& matter of the ſuit be not affected by it. Atk. 291. 


By fh & 9 . 3.) Where a defendant died before the expiration of the time to plead 
ler a judge's order, it was holden that the plaintiff could not, under this act, ſign judgment 
L ſue ont a ſcirg facias thereon, 1 Will, 315. Wallop v. Ir win. 


or 
* he 


SS, 7 "avS&A naar 
' Turner v. Where plaintiff died after a rule by conſent to refer to prothotionnfi 


-LadyCram- Though a ſuit in equity regularly become abated by the marriage of 25 


6 Term 
Rep. 265, 


ro. Jac, Writ vary materially from that in the regiſter, or be defective in ſubſtan 


8 F 
* . 


4 - * * p R 5 \ =_ 
N — * N 
* " * 1 
oF 
* 
* 20 


Ws 


— and before the report, the Court allowed his executor to be made a p- 


210. to the rule, and directed the prothonotary to proceed without the defa 
) dant's conſent. | 4 


—_ _—_— * * PE "I 
— — 


— 


Pups 0) By Beaſon of Coberture. 


( Covertur: I a Gerd) But 2 Ld. Raym. 1525. 4 Str. 811. Barnard K. B. 50. are all exprei b P 
that coverture in the defendant afteraction brought cannot abate plaintiff's writ. See too, to will 


— 


ſame eſſect, 2 Rolle's Rep, 53. 


[of a Writ Be Brought Againſt) The plea of coverture, whether in plaintiff or defendant, « 
only be in abatement, Milner v. Milnes, 3 Ter, Rep. 627. See tit. Baron and Feme.' 


J 
= 
5 * 2 
"W" _ 
l TY 
y | 


(If An Aion) But the plea of coverture in this caſe hath been diſallowed. Haddoct f 
Howard, Barnes, 358. j 


x Vez. 182. In equity, a. ſuit does not abate by the marriage of a female def 
dant, but the plaintiff may proceed, only entering the name of the hi 
band and wife in the ſubſequent proceedings. 


. male plaintiff, yet if ſhe afterwards proceed in the ſuit as a feme ſole, 
1 Ch. op, mere want of a bill of revivor is not error upon which a decree can ben 
23x, © verſed upon a bill of review by the defendant (a). And if the huſba 
(a) Godkin die before reyivor, ſhe may proceed without it, for then her incapacity 


v. Earl Fer- proſetcute the ſuit is removed; but the ſubſequent proceedings are in d 


1 * name and deſcription ſhe has acquired by the marriage. 
— . Eqs : | " h : | 
— 11A v, If the plaintiff take huſband after ſuing out the writ, and before & 


Painter. claration, the defendant cannot give the coverture in evidence under t 
general iſſue, but muſt plead it in abatement, 


kD 1 * * * 


(H) By a Defeſt in the Crit. 

N HE foregoing objections, ſuch as want of juriſdiction, diſability 
. G the plaintiff, or privilege in the defendant, Wc. being matters dal 
muſt be ſhewn to the Court, and muſt be pleaded in proper time and m 

ner; but for defects in the writ itſelf the Se may ex officio abate it. 
on 7. 16. And herein we mult obſerve, that the law hath been very ſtri& in oblig 
x" 55 * men to keep to the legal forms it preſcribes ; and therefore in the wii 
2 Inſt. 662, which is the foundation of the whole proceeding, requires ſuch certain 
Hob. 1. 51, and exaQtneſs, as that no perſon be arreſted or attached by his goods, unt 
| <8 i there appear ſufficient grounds to warrant ſuch proceedings; fo that if t 
15-57. the party may take advantage of it. | 
Flo, a, But though the writ vary from the regiſter, yet if it be warranted! 
the modern precedents, this ſtall not abate it. EAT 


ON 


* ö * 2 Fd 4 
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3 
By the CUrit's not agzeeing with the Count. 

the count or declaration varies in form, the defendant may plead it Cro, Eli. 
in abatement (3), for the plaintiff has abated his own writ by proſe- 222. Cro, 
git in a different manner; but if it varies in ſubſtance, the defendant Jac. 651. 
move it in arreſt of judgment, becauſe the Court has no authority to 17 The | 


eed, a different matter being proſecuted from that which the writ has defendant 


2 authority to the Court to take cognizance of. eundee 
: ; plead a va - 
between the writ and count, without praying oyer of the writ, and ſhewing it to the 


. 2 Wilſ, 85. 395» 9 


e declaration varying from the writ (e), as by laying the cauſe of ac- (e) Fitz. 
in the reign of a preſent king, where the writ ſuppoſed it to have been Brief, 219, 
ee reign of a former king, or by giving the defendant a name different 25 
that in the writ (d) ; as where the writ calls him A. B. of London, (d) Velv. 
erman, and the plaintiff declares againſt him, as 4, B. of London, 120. Finch 
g. 3 or where the declaration is otherwiſe defective in not purſuing the of Law, 357. 
it, or not ſetting forth the cauſe of action with that certainty the law re- D 3702 
ires, or in (e) laying the offence in a different county from that in which (% Allen, 
e writ was brought; in all ſuch caſes the defendant may plead in abate- 17, 38. 


Ent, f 


) CUhere the Crit is abated de facto, or is only _ 
abateable., 


85 if the matter in queſtion appear to be excluſively of eccleſiaſtical cog- Page 10 
nizance; (5) or it an appeal of death be brought by a woman of the Br. Office, 
eath of any one elſe than her huſband ; (c) or the debt be laid to be un- Ke. p-. 16+ 


er forty ſhillings, © | | G wit 


b. 73 Butr. 1 $92. 4 Term Rep. 495. 


So in equity, if a bill of appeal and review be brought of a decree in .— v. 

e court of a county palatine. | A. 

And as in theſe cafes a fatal objeclion to the proceeding appears upon Md wor 

he very face of the record, the Court may, and ought ex officio to abate 3 Co. 85. 

he ſuit at any time, and in any ſtage of it. For the Court, who are to 

udge according to law, are not concluded by the admiſſion of the parties 

of any thing that judicially appears to be contrary to it. E 
Regard to public decorum and their own dignity ſometimes calls upon Dacoſta v. 

he Court to interfere in this manner ; as, where the queſtion propoſed on Jones, 

he record is idle in itſelf, and involves no civil right or injury, and would Co. 229. 


antroduce in its diſcuſhon indecent or improper evidence. Les 2H, 
» a " 6 


. | | Rep. 43. 
The Courts having a general and neceſſary control fot the purpoſes 8 
uftice over all cauſes depending before them, will occaſionally interpoſe on Helmes: 
the motion of a defendant, ſtay the proceedings, Thus, though upon = — 2 
the face of the record the demand exceed the ſum of forty ſhillings, yet, — v. 
if upon affidavits on the part of the defendant, uncontradicted by the Jones, 
phintiff, it be ſhewn that in fad it do not amount to that ſum, the cauſe 4 l. erm 

- — will Rep. 49% 


. 


| : 8 a 4 * * — « "yy 2 . 74 1 
. * ö * 4 * — 3 ** * 8 
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Wellington will not be permitted to proceed any farther in the ſuperior court. (0 


P eee if in an action for bribery on the ſtatute of 2 Geo. 2. c. 24. it 8 th 


Rep, 62. the plaintiff was guilty of wilful delay in the proſecution of his ſuit, which 
© (a) Petrie fact the defendant could not introduce either on the record, or at the trial 
v. White, the Court will ſtay the proceedings; for wilful delay is exprelsly prohibite 
3 Tem hy the ſtatute | | ; 5 
r 5 


. (5) Peſhall (5) So where they find that actions haye been brought againſt ſeyer! 


v. Layton, upon a penal ſtatute which makes only one offence ; they will ſlay the p 
22 2, Ceedings upon payment of one penalty. E 

Reese. , If one only be ſued on a joint note, it muſt be pleaded in abatement; Wn 
Abbott, it will not be error. So in actions againſt partners. But where an ain 
Cowp. $32- is brought by a joint covenantee, advantage may be taken of it by dem 
Suh, ring generally. : "* 

2 Bl. Rep. 947. Rice v. Shute, 5 Burr, 2631. 1 Bl. Rep. 695. S. C, Cabel v. Vaughan, 

Saund. 291. 1 Sid. 420. 8. C. 1 Vencr. 34. S. C. B. N. P. 158. 5 Co. 119. 


Sayer v. In ſuch a plea to an action on a bond, it muſt be ſtated that the othe 

| A055 obligor executed the deed, and that he is ſtill alive. It is not ſufficient i 
8 that another, not named, was jointly bound. But if it appear on th 
orner e. face of the declaration that both obligors have ſealed, and both are liyiny 


"Moor, M. a. the objection is good in arreſt of judgment. 


G.2.citedin 
5 Burr. 2614. | | 
21H. 7.6. But in treſpaſs it is no plea in abatement, that there is another join 
treſpaſſor nat named, 5 | 


Anon. 2 A bill in equity is not diſmiſſed for want of parties ; but ſtands over 


8 for amendment on paying the coſts of the day. I he want of parties my 


Poole, 4Br, be pleaded in abatement z but upon allowing the plea, the Court will gin 
Fe 8 22. the plaintiff leave to amend. 8 F ; | 8 
awkes v. wht . 


8 


(1) CUhere the Mrit Ho abate in toto, or in 
art, 


Page 11 b ht bankruptcy of the plaintiff or defendant happening in any flag 
He 3, 


Bibbins, 


8 


—— 


«1, () Cher it ſhall abate by realon of another dt 
Hee 33-5 tion brought for the ſame Thing, 


(The Low Alles) Foſt, Cr, Law, 104, Doug). 2). Q. Whether it be fo in any, info 
n ations but informations gui tam ? F 
(In General Writs) Upon an indebitatus aſſumpſit, the defendant pleaded in abatement 2 
ether aQion depending for the ſame matter in the Exchequer, and did not alledge that the 


1 12 mY | 


4 


| | 
; 3 * 
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| red in it ; and by the Court, this is becauſe it cannot be-traverſed, whe- 
tad Ao 2 eg not. 7 W. B. R. Lill. Prac Reg. 8. Mitchell and King, 2 


| 5 143. 5 * plaintiff counted upon ſeveral promiſes for work and labour in the 


. . London; the defendant pleaded in abatement, that before this action 
1 or ihr hel fibelled in the Admiralty for the ſame cauſe of action. Upon de- 
—_—  P for the plaintiff, that this was within the rule in Sparry's caſe, and the 


i inſiſted 
eber ad a ene againſt the defendant, god reſpondeat ouſter. Pitz gib. 313. 5 Geo. 2. 


d b 0 
Te 3 eee depending in the ſheriff's court, it ſeems, cannot be pleaded to 


ſs for taking cattle. 2 Will, 84. White v. Willis. 


zons be brought at the ſame time for the fame thing, with Mayor, Kc. 
e they may be pleaded each in abatement of the = 2 
e of action in both is the ſame. | an 

o defeat an informer by a plea of this kind of his right of ſuing, a Cqmby. 

"dant muſt ſhew a prior right attached in ſomebody elſe, and therefore 3 Burr. 
he pendency of another action by another perſon for the ſame offence, 1 Bl. Rep. 
ht in the ſame term, be pleaded in abatement, it mult be ſhewn on 435. S. C. 


at particular day ſuch other action was commenced, that its priority may Hutchinſon 


endant, it ſeems, may ſhew that the action which he ſtates was prior in 2 for yen 1 5 8 10 
nt of time on that day, notwithſtanding it was formetly holden that in Gilling, 2 1 
at caſe the right was attached in neither, and the Court could give no 2 Str. 1269. 
ugment. ö | 


l R 


— —_—_— 


) Chere a Defendant map plead. either in 
- Abatement, or in Bar. 


( Alienage May) But qu. of this difference; for in either caſe the ground of the plea is the 
apacity of an alien to take, or at leaſt to hold, that which is the object of the uit, 


The pendency of a pu action may be pleaded either in bar, or in Page 15 
hatement ; though it is ſaid in the caſe of Baines v. Blackbourne (5) to Combe v. 
pleadable onl 1 bar. ; Pit 

FF (b) Sayer's Rep. 216, Na Son: 
(In An Adi] But Q. & vide 10 Mod. 1). Ld, Raym. 47. ; 


In replevin, if the defendant will take advantage of a variance in the 6 Mod. 103. 
lace where the taking is laid, from that in which it really was, he muſt ——-Prijet 


lead it in abatement. in auvter lieu 
mutt be 


leaded in abatement, and cannot be pleaded in bar. Salk. 3. pl. 8. 2 Ld. Raym- 1016. Carth. 
Show. 98. But in Barnes, 353. it is ſaid that it is conſidered as a plea in bar, and not 
abatement, it not being neceſſary to file any affidavit with it, or to plead it within four days 
fter the delivery of the declatation. 4A 


In debt on a bond the defendant pleads the condition for the payment of Comb. 483. 
ree ſeveral ſums at three ſeveral days, and that he hath paid two of them _ >, 

t the days limited, and the third is not yet come, and concludes in abate- 7 q, 225 
nent ; and it was argued, that this ought to be pleaded in bar, and not in 345, 
datement; for in every plea in abatement the defendant ought to ſhew 

he plaintiff how to bring a better writ, and here he ſhews that he ought. to 

dave none at all, the day of payment of the third ſum not being yet come ; 

is ia an action for an attorney's fees, if the defendant pleada that the 

Plaintiff delivered no bill of them to him, he ought to conclude in bar: 


bod of this opinion were the Cou 
| 8 . . 


/ 


„e 


Comb. 375. The plaintiff in bar to an avowry 33 à diſtreſs for the ſame": 
* Sly). in other lands chargeable : and Holt ſaid the plea was naught; for it ſhoulf 
| have been pleaded in abatement of the avowry, that a former replevin wii 
depending, (if the truth was ſo), or if determined, then levied by a, by 
treſs, & nt riens arere. 2 OY | 
5 | — | o 


* . ä 
9 


| | : 1 : 15 / : 4 
c) Dilatory Pleas, how reſtrained. 


As theſe pleas enter not into the merits of the cauſe, but merely tend 

to delay, the following reſtrictions have been laid upon them, A 

By the ſtatute 4 & 5 Ann. cap. 16. for amendment of the law, no d. 

2 latory plea is to be received, unleſs on oath, (a) or probable cauſe ſhe 

(6) Av u to the Court. | , 


quired to a plea in abatement that the writ was never returned, thongh in giving oye 
plaintiff had not ſet it out. Sherman v. Alverez, 1 Str. 639. Ld. Raym. 1409. 8. C. 8 
to a dilatory plea in the Crown Office to an indiftment. Rex v. Grainger, 3 Burr. 161) 
but not if pleaded at bar. Foſt. 16. Want of addition requires none. Pr. R. 5, Afidavitt 
the truth of it by the attorney ſufficient. Lumley v. Foſter, Baines, 344. Where the affidavit 
and plea were wrong entitled, the plea was ſet aſide. Clixby v. Dines, Barnes, 348. So when 
the affidavit to an information in the Crown-Office was without any title. Rex v. Jones, 2 St. 
1161. The affidavit muſt be poſitive as to the truth of every matter of fact contained in the 
plea: it muſt leave nothing to be collected by inference; for per Deniſon bf the words proboll 
cauſe in the ſtatute only extend to a matter of record, or to ſome other collateral matter, as t6 

the truth of which there cannot be a poſitive affidavit. Pearce v. Davis. Say. Rep. 293. Fat 

/ the form of the affidavit, ſee Lill. Entr. | -\ 


PE 


Hetly, 126. No plea in abatement ſhall be received after a reſpondeat ouſter, elſe the) 
N 41. would be in infinitum? : e 
ut it was 8 


formerly holden that more dilatories than one might be pleaded. Thel. D. 163. a. p. 6. Brad. 
400. b. Finch. L. 363. N . as 


Lutw. 124. 
1 Str. 520, 


N They cannot be pleaded at the ſame time with a plea in bar. 


2 Show. 42. When iſſue is joined on them, if found againſt the defendant, it ſhal 

2 Will. 367. be peremprory, 

Salk. a. p. 5. Nothing ſhall be pleaded in abatement of a ſcire facias upon a judgment 
that was pleadable in the original action; for it would be unreaſonable tha 
the deſendant ſhould diſable the plaintiff from having his execution, afte 
he has admitted him able to have his judgment. | 

Cro,Jac.82, Though a plea in bar, being certain to a common intent, is good; 7e 

neo every dilatory plea muſt be certain to every intent. 


Imp EK. B. A dilatory plea muſt be pleaded within four days (the firſt and {al 
239. C. F. both incluſive) (a) after the declaration is delivered, if it be in term time 
Cofeaninigs but if in vacation, or within leſs than four days from the end of the term, 


Yelv. 115. They are to be pleaded before imparlance. 


— 


v. Webb, 1 it may be pleaded (there being a ſpecial imparlance) within "the firſt fou 
Term 3 days Beine of the next term, as of the preceding term; and within thit 

Ty time it muſt be (for it is not ſufficient that it be delivered only,) whethe! 

9 a rule to plead be given or not 5). Sunday is reckoned as one of the fout 

Tramkep days, though it happen to be the laſt; in which caſe the plea muſt be file 

277. an the Saturday (). i 

(5) Brandon 


y. Payne, Ibid 689. (“) Harhord v. Perigal, 5 Term Rep, 210, but contra Lee v. Carlton, $ 
Term Rep, 4 (-) S Term Rep con 1 


5 Fo . : 
| * 6 4 : 
* . * 


1 
1 | 
| ABATEMENT. 2 
. inadmmiſlible after the rule for pleading is expired, (4) or aſter for- Hum. 
rc of a bail-bond. | hreys v. 


Ward, Barnes, 331. (4) 2 Salk. 519. 


Jt 1 50 an iſſuable plea within an order for time to plead upon the uſual Kilwick,e. 
N | . 
ms. o i 8 t Burr. 59. 
But whilſt a too eaſy admiſſion of theſe pleas is thus anxiouſſy guarded Wilkes v. 
kinſt, the Court on the other hand are bound ex debito juſtitiæ, to com- Earl of Ha- 
the plaintiff to entitle bis declaration of the true day on which it was 'f** 2 


d, in order to give the defendant an opportunity to avail himſelf. of TAL 858% 


x m. | | | 
IF a plc in abatement be pleaded after a general imparlance, the Buddle v. 
auc may either demur to it generally, or he may treat it as a nullity, Willon, _ 
x Goo judgment as for want of a plea, For ſuch a plea can only be re- - ep joe We 
ved after a ſpecial imparlance, which muſt be (tated on the record. Doughty v. 
Laſcelles, 
4 Term Rep. 520. 


If one of two part- owners of a chattel ſue alone for a tort, and the de- Sedgworth 
ndant do not plead in abatement,” the other part-owner may afterwards 7 8 4 
e alone, and the defendant cannot plead the joint-ownerſhip ia abatement Rep. 279. 
d ſuch action. ; 

= A declaration is only well filed from the time of notice, whether it be a 3 
Weclaration in chief or de bene gſe; and therefore the defendant has four g 


Jays after notice in which to plead in abatement, Term Reps 


258. 


M) Df the Manner of pleading in Abatement, 
an the Proceedings and Judgment on ſuch 
fa. : 


F a defendant plead matter in abatement and conclude in bar, this Page 16 
ſhall be eſteemed a plea in bar, and the Court will give final judgment : Roll. Rep, 

thereupon ; becauſe by pleading to the action the writ is admitted to be > 312 

good, and he puts the whole matter upon his plea®, | Mod. 214. 


/ 2 Saund. 
128. ln the caſe of Medina and Stoughton, 1 Ld Raym, $93. Holt ſaid, that if a man plead 
matter which goes in bar, but begin and conclude his plea in abatement, it will be a plea in abate-. 
ment; for it is the beginning and concluſion that make the plea, See 1 Sid. 189, 190. But if he 
begin in bar, though he conclude in abatement, or conclude in bar, though he begin in abate · 
ment, it will be a plea in bar. Yide alſo 1 Ld. Raym. 694. A 


So if a man plead in bar, and conclude in abatement, this ſhall be 6 Mod, 103, 
223 a 9 in 1 becauſe 8 could have no writ, if he could have 1 34. 
no action; and where there could be no action, the diſpute about the 
writ would be infignificant®, | "Zee 43 
A plea in abatement may be good, though it contains matter in bar; Mod. 214. 
but this is to be underſtood of ſuch pleas as may be pleaded either in diſ - 10 H. 7, 11. 
ability or in bar; as alienage, outlawry, Ec. | 
If a matter, which may be pleaded either in abatement or bar, be plead- galk. 195. 
ed in abatement only, if the plaintiff reply or demur in bar, this will be 10 Med. 
a_ diſcontinuance (a); becauſe the plaintiff does not maintain his writ, d 
and the defendant may haye other matter in bar, of which he would Balk. 28 
hereby be excluded, i Gilb, Hiſt, 


See 2 Ventr, 1 (a) But it is aided by verdict. alk, 218, 80 the Court eit give de e 
amend, 1 Will, 302. ; | 
55 But 


is 


W ee er,, | 
MI th But if the defendant begin ſuch plea in bar, and conclude in abats 


Lutw. 1:6, ment, or plead in abatement, and conclude in bar, there the plaintif 
3 Mod.z8r. may reply or demur to it, either as a plea in abatement or in bar; and if 
(6) 8 be demur, or plead to it as a plea in bar, then the judgment is foal (6); 
e for he has cloſed with the defendant to put the plea to the judgment of 
imperfect, the Court, as a bar to the action. 0 

d th By” x | | 8 8 
E the plaintiff have diſcontinued, he is entitled to judgment of reſpondeat onſier. bor 
ner v. Hall, Ld. Raym. 339. Lug. v. Godwin, Ibid. 393. Marſhal v, Chatleton, x Barn rd, 
3 Lev. 120. But if he demur, or reply in abatement, as he may, then the judy. | 
e e ment is quod defendens reſpondeat ouſter ; for then only the writ is put in 
Tow e judgment before the Court; and the plaintiff, by putting the writ in judg 
rant the ment only to the Court, has waved the benefit of putting that matter in 
doctrine in judgment to the Court as a plea to the action; and if the. judgment were 

the tent. not in abatement, it would not be purſuant to the defendant's prayer. 
© $Mod. 132. Every plea in abatement is either to the writ or count; if the action is 
faid a7g%- brought by original, then the plea is petit judicium de brevi, and it muſt con- 
endo 85 ae il P . 7 g ay 4 
le) All pleas Clude in the ſame words; if it is to the declaration, then it muſt be 
to the ju- judicium de billa & narratione, for Billa and narratio are the ſame (c). 
riſdiction 0 ; 
conclude to the cognizance of the Court, praying judgment whether the Court will haye 
further cognizance of the ſuit.” pleas to the diſability conclude to the perſon, by praying © judg. 
ment if the ſaid A., the plaintiff ought to be anſwered ;” and pleas in abatement (when the 
ſuit is by original), conclude to the writ or declaration, by praying © judgment of the writ or 
declaration, and that the ſame may be quaſhed,“ cafſetur, made void, or abated ; but if the ac- 
tion be by bill, the plea muſt pray judgment of the bill,” and not of the declaration, the 
| bill being here the original, and the declaration only a copy of the bill. 3 Bl. Comm. 303, 


3 It is ſaid to be the concluſion of a plea, and not the matter of it, that 
112. makes a plea in abatement; ſo that ould e man plead a plea that for the 
Show 4. matter of it might have been pleaded in bar, and conclude petit quod bren 
92 york ® cafſetur, it would be but a plea in abatement, and the judgment would be 
nin Hogg no other than a reſpondeat oufter ; ſo vice verſa a (d) plea in abatement, 
ought to pleaded in form of a plea in bar, would be a plea in har, though an ill 
be a co-de- one. n g 
fendant, — 5 i 8 
concluding f a&imem verſus eum ſolummodo, there ſhall be ouly a re/pondeat ouſter. x Ventr. 138. 


6 Mod.236. If adilatory plea be pleaded, and the plaintiff take iſſue upon it, he 

ger Hlote, may conclude with a petit judicium & damna, becauſe there final judgment 

ſhall be ; but if a dilatory plea be pleaded, which the plaintiff does not 

deny, but confeſs and avoid, he muſt conclude in maintenance of his 

N 858 writ z as if the defendant plead an attainder in diſability of the plaintiff, 

(s) Mod. and he plead a pardon, he muſt not conclude with a petit judicium & (a) 
281. S. P. Jumna, but in maintenance of his writ. 

3 Lev. 120. If there are four defendants, and after ſeveral continuances three of 


1n Wimbiſh take notice of it themfelyes. 

v. Wil- | 

loughby, Pl. Comm. 73 there is an inſtance of a demurrer in abatement of a writ for an inſuſi 

Sclency appearing op it, which aptbority is countgnanced by Theol, Dig. I. x5. c. 9. . 1. Dy. 
: 34t. Lytw, 


* . 
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e 
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FP _AMATEMENT | is 

4 dent from Plowden was cited by Eyre J. when the judgment in 

ny —— 4 3 upon the demurrer, if againſt rac mins will be final. 
; 


| k d rer in abatewent to an inditment for a capital offence, or appeal of 
ch. dall „ the parity, but he ſhall have leave to anſwer over to . - 


wh, . C. 334. 


doment In an aQtion that ſounds in damages, the jury who try this iſſue muſt aſleſs 
. . omiſſion to do ſo cannot be ſupplied by a writ of inquity, but a veaire facias 
ove muſt be tawarded, Eichorn v. Le Maire, - Will. 368, | l 


But on a Jemurrer to . plea in abatement, the judgment againſt the Theol. Dig. | 


endant ſhall only be fo an/wer over, becauſe, though iſſues in fact are — an pong 
ois the conuſance of the party, iſſues in law are not. » +: 6 5h 
in WA nd the ſame judgment ſhall be given, though the defendant join in putt v. 


urrer to it, as to a plea in bar, becauſe the fault originates with the Noſwor- 
a0 | | 6 BE Ls | —— ip 
But ſee Lutw. 197. 1643. 1665, But ſee above, whether this be not a diſcontiauance ? 


In a plea in abatement in C. P. the plaintiff may enter a nil capiat per 3 
reve, without leave of the Court, | —— 
If a plea in abatement profeſs to anſwer the whole declaration, and yet r v. 
n truth anſwer only part of it, it will be bad. Thus, on a writ in gang, 


ve 

g. debt for 1066/., the plaintiff declared for 1000 borrowed by the defen- Ig Þ 
de laat of the plaintiff, and in a ſecond count for 66. for intereſt of money | 
eat by the plaintiff. to the defendant, The defendant pleaded in abate- 

0 ment of the writ, that © the ſaid ſum of money in the ſaid writ mentioned, 


4% and thereby ſuppoſed to be borrowed of the plaintiff,” was borrowed by 
the defendant and others, and not by the defendant ſeparately. The plea 


t was demurred to, becauſe it anſwered only one of the cauſes of action, 
e viz, that mentioned in the firſt, count, and the court for that reaſon held 


it bad. 


ad. 


(O Df the Mrit by Journies Accompts. 


Wen an abatement of a ſuit happens without any fault imputable Spencer's 
to the plaintiff, he is permitted to ſue out a Freſh writ bs jove- _, o Co. 
nies accompts ; which is guaſf a continuunce of the firſt writ, and'placeth * | 
him in the ſituation in which he would be ſuppoſing that he were ſtill pro- 
ceeding on that writ; for the defendant can avail himſelf of no matter 
which ariſeth ſubſequent to the time of the firſt writ, and could not have 
been pleaded to it. | | 

But this ſecond writ is not ſuable at any diſtance of time after the 6 Co. 11. a, 
abatement of the firſt, but muſt be proſecuted per dietas computatar, that is, 1 Salk. 393. 
recently, as ſoon after as reaſonably may be. What is a reaſonable time is Ora. Car. 
a matter in the diſctetion of the . ; * 
This writ being in a manner a continuance of the firſt, muſt of courſe 6 Co. 10. b. 
be brought in the ſame court, and for the ſame matter. It ought regularly Lutw. 296. 
deo to be between the ſame parties ; but it may be ſued by another perſon 2 Salk. 393. 
than the original plaintiff, if there be a privity between them ; as if the 
original plaintiff be executor until his ſon come of age, the ſon upon com- 
ing of age may take out this writ, but not ſo, if be be adminiſtrator dv- 
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ranle minore ætate of the ſon; for in that caſe, as they derive their d 
from different perſons, the one from the ordinary, the other from the will 

a tator, there can be no privity, _ 2 
Br. Journ. If the plaintiff in quare impedit die pending the writ, and after the fi 
Qu 1 23. months have elapſed. his executors are not entitled to this writ. | 
K judicial Writ ſhall never be by journies accompts, becauſe it nen 
6 Co. 10. a. abates for want of form. F 


) Foreign Plea, 
2 Lal. Pr. A (a) FOREIGN plea is when the defendant pleads ſuch plea as cu 
3 ries the cauſe out of the court wherein it is laid, by ſhewing t, 
(a) Muſt be the matter alledged is not as to its trial within the juriſdiction of that coun, Wl 
ingroſſed on | ; I | 
beet by conndel; 2 Ll, Reg · $74. 

Lit. Nep. As this plea is merely dilatory, and ouſts the court of its juriſdiction, i 

285. Style, as holden, even before the ſtatute of 4 U 5 Anne, c. 16. that it muſt be 

— on oath, and (5) before imparlance; and if the defendant refuſe to mak: 

' (5) Vent. oath of the truth of his plea, the plaintiff may ſign judgment as upon 

180. mibil dicit. = | 

Hetl. 126. If a defendant in a corporation court plead a foreign plea, which is col 

2 * lateral; as, in debt upon a bond, if he plead a releaſe made in a place ou 
e of the juriſdiction of the court, it need not be received without oath : but, i 

| in covenant, or debt for money to be paid at another place, he plead pay 
ment accordingly, or covenants performed in the place limited, which wu 
| -ouy of their juriſdiction, it ought to be received without oath. 

Paſch. 26. If there be a cauſe removed from Canterbury into B. R. by Babeuf ar 
B. R. pur, and the plaintiff declare here upon a demiſe in London of a houſe in 
Browne— Canterbury; if the defendant plead an entry and ouſter in Canterbury, f 
Mod, 118. that this cannot be tried here; this is not a foreign plea, becauſe it ariſe 
8.C. . naturally upon the caſe: ſo, if matter ariſe within two counties, and the 

3 plaintiff lay it in one, it is not a foreign plea for the defendant to plead an 
8 matter in the other. 0 Londen if a (0) fore f 
M. 4. 12. Io real actions in (c) if a (d) forei be pleaded, ĩt ſhal 
ty How be ſent into the Common Pleas to be tried ate atk it is in per- 
8 {oral actions. 155 8 | 4 
cas in , 
Wales (ball'be tried, vide the ſtatute 34 & 35 H. 8. c. 26. (d) This is within the equity of the 
ſlatute of Gloucs: e. 12. which vide expounded 2 Inſt. 324-5. which extends to real actions only 
wherein voucher lies, and not to perſonal. 2 Leon. 37, Sand. 58. | 


5 ModJ335- Ancient demeſne, and all pleas of privilege, are pleas to the juriſdiQtion 


but not foreign. 


—— —— a. — — 


: is not good; for the matter being tranſitory, the deſendant cannot oblige 
Calm the plaiguit to change his aQion, but mult plead 9 it in ſuch place as de 
v. ; ha 
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laid it; and had the matter been local, then it would have amounted to Sutton; 
: ſt have been put in on oath, ++ e 

reign plea, which mu | | , Mod. 81. 

But, where a prohibition was prayed for to the court of the Compter in e 

vod. Arret, London, to an action of debt there commenced, for that the 3. Toes 

-ndant had pleaded before the imparlance, that the cauſe of action did v. Cox. 

ſe at a place out of their juriſdiction, and offered to have ſworn his plea, 

i they refuſed to accept this plea ; upon this matter a prohibition was * 

anted; for (a) inferior courts have not cognizance of tranſitory things 89 is 

lich ariſe in places out of then juriſdiction: but then it is not ſufficient Courts. 

r miſe ſuch matter for a prohibition z but a plea to that effect mult be letter (o) 

ca cred in the inferior court, and that before imparlance, and it muſt be 

oath, and then, if refuſed, a prohibition ſhall be granted, or upon ſuch 

uſal a bill of exception may be made. ” 4 | 

In debt brought in B. R. the plaintiff laid the viſue in ſuch a place -_ 492, 

thin the county palatine of Cheſler, which county was alſo in the mar- 3 8 335. 

hof the declaration: the defendant without imparling pleaded by attor- Chumley vv. 

y, that he is, and at the time of the action. brought was, reſident at tha Broom. 

id place within the ſaid county; and ſo prayed judgment, if the court 

f B. R. ought to hold plea of this matter. The plaintiff taking this to 

e a foreign plea rejeded it, as not being on oath, and ſigned judgment: 

put per Holt, Ch. J. —A foreign plea is where the action is carried out of 

he county where it is laid, which in this caſe was not done; fo that this 

s only a plea to the juriſdiction of the court, which is never ſworn; fo 

1e judgment was ſet aſide. a 4 I 

In debt brought in London, a prohibition was moved for, and ruled _ 14h, 

if, upon ſuggeſtion, that the defendant had tendered for plea below; that Won. 

he cauſe aroſe out of their juriſdiction, and offered to make oath of the 

ruth of his plea ; and it was ſhewn, that he tendered his plea after the 

court was up; whereas it ſhould be in propris perſonu, and in court; and 

though an affidavit was offered in B. R. of the truth of his plea; and 

one Turner's caſe was quoted, where a prohibition had been granted upon 

ſuch an affidavit here above without oath of it below ; yet per Powell, 

Gould, and Powis, abſente Holt, the rule was diſcharged ; for in all pleas 

that ouſt a court of juriſdiction, whether inferior or ſuperior, there muſt 

be oath in that very court of the truth of the plea. $: X . ? 246 
If one be ſued in an inferior court for a matter out of the juriſdiction, 1 P. Was. 

the defendant may either have a prohibition from one of the law.courts of #7: V. 

Weſtminfler-hall; or, in regard this may happen in a vacation, when only 296 

the Chancery is open, he may move the court for a prohibition : but then 

it muſt appear by oath made, that the fact aroſe out of the juriſdiction, and” 

that the defendant tendered a foreign plea before imparlance, which was 

refuſed. And if a prohibition has been granted out of Chancery impro- 

vide, and without theſe circumſtances attending it, the court will grant a 

ſuperſede SKIERS 

If it appear on the face of the declaration, that the matter is out 'of 


the juriſdiction of the court, then a probibitign will be granted withour = 1 hg 

cath of having tendered the foreign plea. And in theſe caſes equity ĩmi - motian for 

tates (a) the common law. 3 
On to an 


eccleſiaſtical court, as to more than appears on the'face'of the libel, there muſt be , 
of the truth of the ſuggeſtion, 2 Salk. 549. libel, an affidavit | 


= 
— 


Oa a rule to ſhew cauſe why an attachment ſhould not be granted againſt Hil. 12 G. 
the mayor of Marlborough for refuſing to accept the defendant's plea in 7 — R. 
his court, it was holden chat it was not ſufficieat for a defendant in a Cl. 

5 | court 
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26 | { ACCOMPT.' 
court below to bring in his plea into court, and offer to make oath of t 
truth of it, but that he med tender his plea with an affidavit annexed i 
the truth thereof, and that this muſt be done before a general imparlanc 
but he may pray a ſpecial imparlance, and then come at the next court wil 
plead. It was alſo holden, that the proper way of proceeding was not H 
attachment, but that a prohibition ſhould be moved for. And fo, in tn 
_*,. _ Principal caſe, the rule for an attachment was diſcharged, 


* 1 i 


— 


or . 
» (The Proceedings In) From the experiment made of this action in the caſe of Godfrey v. Sau. 
ders, 3 Wilſ. 94, its proceedings ſeem not to deſerve the character here given of them, 4 


matter which had been fruitlefsly depending in Chancery upwards of twelve years, was thorongþ- 
ly examined, and finally determined in this form of action in the courſe of two years. 


— * F 
— — „ „ — 


(G) Df the Judgment, and ſubſequent Proceed: 
17 ng Bf | 


— ＋ 


Page 17 (A) Againſt whom, either by the Common Law, 
T 1 ; or by Statute, this Action lies. 


(By The Common Law) The ſtatute of Marlebridge, 52 H. 3. cap. 1 is uſually recited i 
the writ, as if the writ were warranted by that ſtatute only, Mayn. 484. F. N. B. 118. A. 
but aecompt lay againſt the guardian in ſocage at common law, and the ſtatute was merely in 
affirmance or declaration of it. Co. Litt. 89. Cro. Car. 229. By the prerogative perſons coull 
be charged as accomptants, notwithſtanding a want of privity. 11 Co. 89, 2 Abr. 161. 


— Ho. 


(The Statute of Edward) But if two guardians were in commen, and one took the entire pro- 
its to his own uſe, accompt lay, and the count was to be againſt him as receiver to their com- 
mon uſe. 80 of co-partners; but not ſo of tenants in common, for they might have an aſ- 
ſiſe. F. N. B. 118. J. One joint leſſee for years might have accompt againſt the other, if he 
took the iſſues and profits to his own uſe ; for he would otherwiſe be without remedy, as he 
eould not bring an aflize, 39 E. 3. 2). b. But not as receiver. Com. Rep, 273. 


GE ˙- R uy s ay — = = ms 


(1f 1 Make) But he muſt diſcloſe this matter in his anſwer. Vern. x36. But where on a bill 

for an account, and diſcevery of money received by defendant on the behalf of one who became 

a bankrupt, he pleaded that he tied it only as a menial ſervant to the bankrupt, and had ac- 

counted for it to him already, and that the commiſſioners had examined him on interroga- 

tories: the plea was over-ruled. Wagſtaff v. Bedford, Vern, 95. 2 Ventr. 358. 8. C. Eq. 

Caf Abr. 6. p. 5, 8. C. cited with a query, whether there were not ces of fraud 
in the caſe, or a combination between the bankrupt and ſervant. , 


| (An Apprentice tier) Chancery will decree an account ,againſt the adminiſtrator of an . 
employed as 1 Eq. Caf, Abr. b. p. a. , | | 


o 
7 


(B) Of 


Accu r. „ 


ot the Wanner of bringing Accompt, with 

1 ven. ww the Pezſons againſt whom it is IR 
Wrought ; and herein of charging one as Bai- - 
iff when Receiver, & vice ver/a. | 3 | 


ry} It is generally true, that. a court of equity will not decree aji account bf 
ut EM a the Ade is merely legal or the plaintilf ls out of poſſeſñion. Tilly v. 
s, Pre. Ch. 282. Norton v. Frecker, 1 Atk. £24. Sayer v. Pierce, 1 Vez. 232. But 
this rule muſt be excepted all thoſe eaſes where the plaintiff is an infant, or has been pre- 
4 from aſlerting his title by truſt, miſtake, or fraud and concealment on the part of 
-ndant. Duke of Bolton v. Deane, Pre. Ch, 516. Bennett v. Whitehead, 2 P. Wms. 
bos mer v. Forteſcue, 3 Atk. 130. And in ſuch cafes the Court will direct the account 
rauen from the time the plaintiff's title accrued, unleſs ſpecial circumſtances require that 
a commence from the time of entry, or filing the bill, Ibid, ; 


| 


I 


aun- ſ 4 L $62» > 4 *y x 
| It equity will give relief in the caſe of dower beyond that which can be obtained at law; if 

overy of the demand be unconſtientiouſly obſtructed; and has in ſuch caſe decreed in ſa - 
of the widow's repreſentative, againſt the perſonal repreſentative and deviſce of the heir, an 
mnt of the meſne profits from the time of the death of the huſband. Curtis v. Curtis, a 
Ch. Rep. 620. The ſame account has been ditected in favour of the repreſentative where 
widow has died before ſhe had eſtabliſhed her right to dower. Wakefield v. Child, cited in 
blanque's Notes on Ed. Tr. p. 147. Wherever a widow reſorts to Chancery for her dower, as 

ney ws may now do in all cafes, the general courſe of that court is to give her an necount 
the time her title accrued. The meſne profits ate there conſidered, as, what they really 
the widow's ſubſiſtence, and not in the natute of vindiftive damages. 2 Br. Ch. Rep: 62 
er v, Forteſcue, 3 Atk. 130, 24. ä 


ourts of equity, when reſorted to fot the purpoſe of an ateoum of Fonbl. 
ne profits, will in many caſes conſult the principle of convenience ; and jig I 
refore Lord: Hardwicke held in Townſend v. Ab, 3 Atk. 386. That 15 Eg 


| 1 hough the party claiming a ſhafe in the New River water-works had * 
yin jot- eſtabliſhed his right at law, yet, as ſuch tight appeated to the 50 
oul Court, he ought to have an account of the meſne profits ; for though. 


ſhares in water - works are a legal eſtate and co poreal inheritance, yet 
no one proprietor could receive; the profits himſelf ; but the company, or 


— their officers, are the common hand to receive the profits z And that it 
af. would be abſurd to ſend the plaintiffs to law, for it would be difficult to, 
he 


bring ejectment for a thirty- ſixth part, and bits of land in ſeveral coun · 

ties, and to bring actions of treſpaſs againſt the terre · tenants would be 
very extraordinary; and therefore in point of remedy there could not I 
de a ſtronger caſe for an account of meſpe profits.” l Lf avg 
In caſes of hardſhip, as where ao heir at law is diſinherited on a. nice Sy mpſon v., 
nſttuftion of words, the Courts deem it inequitable to lend theit aſſiſt. Hotalby, 
ce if there is no infant concerned, and leave the party to his temedy at 2 qe 


. 
, 


by entry and ejectment. A 4 - 44 "49th 
Nor will they interpoſe in favour of judgment creditors upon a bill to fer.” ns 9. 
de a, fraudulent conveyance, and decree an account againſt the debtor. 0 Ow. 
d owner of the eſtate, of rents and profits received pendente lite from the 05, | 
jog of the bill; nor in favour of a mortgagee againlt a mortgagor, left 2 Ak. 109. 
poſſeſſiqn,: for any of the years back during that paſſeſſion. In the for- 
r caſe the plaintiſſs have their legal remedy by elegit; and in the latter, 
intereſt is not regularly paid, the mortgagee lias a legal remedy to 

Wt poſſeſſion of the eſtare, which, if he does not avail hiniſelf of, it is v 

bputable to his own laches. : ita x1 as. ens od 
VoLTE -tanowas ads 4467 47 1:10 f Dot 0 
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18 . ACCOMP T. 


Gould v. But where the mortgagee enters, and takes poſſeſſion, he is ſubject to a 
3 account, being in the nature of a bailiff to the mortgagor. 5 

2 534% The caſes decreeing an account of rents and-profits where the legal 
Fonbl. 149. title is not previouſly 5 


abliſhed, proceed upon that reſpect, which, in juſ. 
tice, is due to the intereſts of perſons, who, by infancy, fraud, c. have 
been prevented from purſuing their legal right; but it muſt not be inferred Wa 

from the extreme anxiety of courts of equity to protect ſuch rights, that WW 
they will, at any period (a), or under any circumſtances, act upon ſuch Wn 
| 6 ack V- indulgent diſpoſition ; for if an infant neglect to enter within fix years afte: Wl 
Pre. Cb. he comes of age, he is as much bound by the ſtatute of limitations 'fron WR 
\ $18. © © bringing a bill for an account of mefne profits, as he is from an action d 
Earl of { account-at common law); or if there be a verdi& at law againſt the infant: 
ki aro title, courts of equity will not direct an account of meſne profits, but wil 
ſtaffe, merely retain the bill, for the putpoſe of giving the infant an opportunity ti 
xVern.295, eſtabliſh his title at law. thi | 


( But if | | | wit toon ito gen 
| —— has been kept out of- poſſeſſion by fraud, ©. Whether equity will not relieve at any dif. 
tance of time, as no length of time will bar a fraud? Cottrell v. Purchaſe, Ca: Temp. Talbot, 
63. . 6 | * | „ a * * 4 "SE! F ' a * 
benen, It is very ſeldom, even in the moſt favoured caſes, that intereſt i WP 
Ferrers, | lowed, in taking the account of rents and profits, FIR n | 

Caf. Tem. | . 5 oY 
Talb. 2, 3, Robinſon v, Cumming, 2 Atk. 409. 
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"Y F. 81 
* 


* (T) Chat ſhall be a good Bar to this Attion, 
ae. PN accomp: aginſ ane as bil be caniot plead judgment ug 


him as receiver. 4 0 p 
49 E. 3. 10. Nonage is a good plea in bar of this a Gion. 80 e e and 
mw 3.3. % an accoutnit before the plaintiff would be ſufficient. * computavit and 1 
Late. 58. releaſe are the only pleas which admit the plaintiff to be accountable that 
3WilC. 113. can be pleaded in bar to the action; and theſe are allowed, becauſe the) 
are total e*tmQions of the right of action. This being a matter for the 
Court to judge of, they muſt be pleaded ſpecially, and cannot be given is 


* 


dence on ne ungut rettivour. { 


4 © 


N 1 the plaintiff charge the defendant as receiver for a particular time, he 
Raym. 57. muſt anſwer that time preciſey. | | | 
St. 21 fer The defendant may plead the ſtatute of limitations in this action; but 
7 Pe i. the plaintiff reply that it was an account between merchants,” the pla 
ape will not avail him. | fob. bebe „ eh n OE IO 
5 If the defendant plead that he has accounted before F. and W., et 
Pri. 12) dedce that he accoumted before R. only, will be ſufficĩient, for the account 
Kh edit. ing is the ſubſtance. ; | r 


: 


Page 21 (F) Of the Auditors, -anb_ what ſhall be a good 
Dilcparge before them. 

{ In An Aue, Where the auditors are not aſſigned by the Court, the reniedy for not mikin 
ſach allowances to the accountant as they ought to do, is by writ'of «x parte dali, which is8 
commiſſion to e treaſurer and barons of the Exehequer to take the account. P. N. B. 129. 
2 inſt, 381. All articles of account, though incurred fince the writ, ſhall be included, _ 


1 


" ACCOMPT. e ng 
. brought down to the time when the auditors make an end of their account; fe Ld. 
Mansficld. 2 Burr. 10866. . | 9 


| lo (Whatever May) 3 will 113. The reaſon is to avoid trouble and charge to the parties. 


1 


LI 


Nothing can be pleaded before auditors contrary to what has been Godfrey v. 
eaded to the action, and been found by verdict: where, therefore, a de- Hs 
endant charged as ſurviving bailiff of goods delivered to him and his co- A 
iliff to be merchandized, and to render an account, had gone to iſſue 
con this fact, namely, whether upon his delivering over the goods to the 
ecceaſed bailiff, all his (the defendant's) concern in the truſt, care, and 
angcment thereof ceaſed and was at an end; which iſſue was found 
io! him; it was holden that he could not plead afterwards before au- 
tors that he delivered the goods over to the co-bailiff with the conſent of 
ee plaintiff; for this matter might have been given in evidence upon the 
ormer iſſue; and the conſequence of admitting it to have been put in iſ- 
ue before auditors would have been, either two verdicts the e wayy 
which would have been nugatory, or two contradictory verdicts, which 
ould have entangled the Court L murh that they would not have known . 
what judgment to have given. ö 

The defendant may plead payment to the plaintiff without ſheying an 41 E. z. as. 


acquittance. 
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8 (LI A Gred) It ſeems that the defendant may, in ſome caſes, purge himſelf by his own 

— SIT oath. The ſtatute of 4 Ann. c. 16. f. 27. gives the auditors a power in t cafes there provided. 
cor, of adminiſtering an oath, and examining the parties, tz, Abr. Accompt, p. 49. Br. 

Accompt, p. 66 2 Mod. 10r, | | 


The defendant cannot in an action of account pay money into court, as Bul. Ni. 

he may in an aſſumpſit. „ (NG. 
If the plea of plent computavit be found againſt the defendant, he ſhall * Lutw. 63. 
account before the auditors for the whole money he is charged with, for 
this plea admits the receipt of the whole. | 


(6) Df the Judgment, and the ſubſequent Pro- 
-* . reedings. 122 


N this action, as is above mentioned, there are two judgments z the firſt 1 Brownl. 
is quod computet ; and afterwards, when the account is finiſhed, the 24. _ Cto. 
ſecond judgment is, that the defendant pay the plaintiff fo much as he is 1 2 

found io arrear (a). Upon the firſt judgment a capias ad computandum lies, 165 

and if a non eff inventus be teturned upon it, an exigent iſſues,” It is uſual («) Where 
to bail the defendant, if he be taken on the capiar, though, by the rigour fival judg- 
of the law, he is to account in priſon, — — 


* | 
| the firſt inſtance, the Court ſet it afide upon motion, as regular. Hughes v. Burgeſs, B. 
_ R. H. 394. Andr. 19 8. C. * Pe. EN 


ant 


od If the defendant make default after the interlocutory judgment, at the Cro-E,806. 

day aſſigned by the auditors, final judgment ſhall be entered for the ſum Ace a 
_ I Cmanded by the plaintiff... So if there be judgment on demurrer 26.an in- b. 10s, 44 
— ſ t plea before the auditors. W 29 K. 3 87. 
ny. F aR A. 131, 2.4. 
bor C 2 I; 


Py 


. Accoxb AND SATISFACTION.  "_n 


3 Jenk. 283. Tt ſeems to be queſtionable, whether, in all caſes, damages are recover. 
OR able in account; but it is clear that if the defendant reſiſt the plaintiff 
my 302. claim by pleading, or where an increaſe is received by a receiver ad mer. Wi 
2 leo. 118, chandizandum, there ſhall be judgment for damages. | 1 
2 Wilctt7. It hath been holden, that the firſt judgment is not ſuch as can be re. 
wh 2 : vived by ſcire facias upon the death of the plaintiff, before the accoun Wn 
ir taken (3), or as a wfit of error can be brought upon; and yet the plaintif WR 
(4) Vide cannot be nonſuited after it. | "A 
Davv. 233- Aſter final judgment, the plaintiff ought to pray that the defendant's nl 
Tutu. 51. body may be taken in execution; or be may pray an elegit, if he refuſes the 
body. Le the writ to the gaoler to receive the defendant after final judg- 
ment. Reg. 137. + 8 


Accord and Satisfaction. 


Puge 2» (A) IAMhat ſhall be deemed a good Accord and Sa 
5 tiskattion. . 


A. Accord Mut Vide Perk. ſ. 749. Dy. 75. In the caſe of Camber. v. Wane, Str. 446. 
it was. ſaid by, the Court, that the fatisfattion muſt appear to them to be a reaſonable one; at 
leaſt, that the contrary muſt not appear; that, conſequently, payment of a leſs ſum could ne- 
ver be admitted as an accord and ſatisfaction for a greater. But the contrary hath been ſince 
adjudged; and upon this ground, that it may be a particular convenience to the creditor to re- 
celve money at a particular time, Hardeaſtle v. Howard, B. K. Hil. 26 G. 3. Where the 
thing given in ſatisfaction differed in quality from the thing demanded, the Courts never fet 
any *difticulty to allow it to be 2. good fatisfaftion; as where a robe, or hawk, were pleaded u 
have been given in fatisfaQion of a pecuniary demand; becauſe the value of theſe things ws 
in ſome meaſure arbitrary, and they might poſſibly be an equivalent to the plaintiff 2 his 
money: and the Comt would zend that there was ſome tiriumſlunce which ſtampt a value on then 
in the eye of the plaintiff beyond that which they might ſeem to bear. But they thought it tos 
much for them to inrend that a lefs ſum could be 4 ſatisfaction for a greater, a pait for the 

| whole, unleſs ſome ciicumſtance that wich make it fo were ſtated. Where indeed any cir 
eumitance of chat kind was ſtated, the plea was allowed: thus, payment of a /e/+ ſum before th 

y time, or at a different place from” that at which it was to be paid, was admitted as a ſatisfact ion for 
A larger ſum ; becauſe the accelerating the day, or varying the place of payment, might bez 

j i ſufficient reaſon with the plaintiff to abate ſo much of his demand. Pinnel's caſe, 5 Co, 11) 
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Abbot v. Chapman, 2 Lev. 81, 
Page 23 | 


r Upua) One ſimple contratt debt cannot be pleaded,in bar of another. Roades v. Bam, 
Burr, 9. Bl. Rep. 65. INE : 


ys 


Pteſton v. A releaſe of an equity of redemption . Aion, becaiſe yur" 
. value in the eye of the law. ſatisfa 


. this, and whether courts of law do not look at mortgages now with the ſame eyes 1 the 
re | | | | 


— 
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of the world ? 


(If An Accord) And fee Allen v. ri Ld, m. Lutw. 5 0 4 
af 5 Term Rep, B. R. 141. Raym. 123. 1 1537. E. an 


PIES oo a „ | 1 
Lewisy, Zo performance of part, and tender of performance of the reſidue, i 
Shepherd, no good plea, | SEPT 17-7205 
"S&T. Jours, 


o 


Wher 


1 ACTIONS Id GENERAL. 21 


„ Where to debt upon bond the defendant pleaded payment of part be- Balſton v. 
ee the day on which the bond became due, and a promiſe to pay the. reft at Baxter, 

g day to come, to which the obligee had agreed; the Court held it no bar, —— El. 
being executory. (a) For the ſame reaſon a plea to an action of trover 15 1 
t the plaintiff agreed to diſcharge the defendant of the trover in conſi- Harris, La. 
ration of his undertaking to pay a ſum of money, was holden bad. (5) Raym 122, 


1 d a plea that the plainti and defendant agreed to ſettle all matters in 1 
pute, and to bind themſelves in a penalty not to ſue each other. 105 James v. 

F | ' - 8 | =. vid ; 

. S5 Term Rep. 141. 


So where a defendant pleaded that his ſeveral creditors, one of whom Heathcote 
dom was the plaintiff, had come to an agreement to accept a compoſition fe 
ſatisfaction of their reſpective debts to be paid within a reaſonable time, „ Term 
hich he tendered and was ready to pay; it was holden that this was no Rep. 24, 
a to the action for the whole 24 ; for the agreement is unexecuted, 

dd the promiſe a mere nudum pactum for want of a conſideration. But 

r Buller J. if the defendant had aſſigned over all his effeds to a truſtee 

| order to make an equal diſtnbution among all his creditors, and theyhad 


en bound by the agreement to forbear, it might have been a good plea. 


bY | 251 | 

C) Ot the form and manner of pleading Accords. Page 25 
" It hath been ſince ſettled that this is the proper method of pleading ; Rarelings, 
; dr there are two requiſites to a diſcharge, namely, payment, and accep- Pans, 


ance ; and a traverſe of the acceptance is an argumentative denial of the yjafters. 
dayment. Ibid. 573. 


— — — 
by * 


W 


in general. 


Actions 
bf (A) Ok the different Kinds of Attions. 


(Adlon, Real) This is not the true diſtinion' between dreitural and Mo dry ations, Whether the 
tion be droitural or 29 depends not upon whether it complain of ah injury to the demandaat 
himſelf or to his anceſtor, but, whether it ſeek to recover the properly or the poſſeſſion. If the for- 
mer, the ation is dr:itaral; if the latter, it is peſſeſſo- y. Finch has (tated this y. « Real adti- 
ons,“ ſays he, © where a freehold ſhall be recovered, are peſſeſFry, or in the right, Poſſeſſory, which are 
to recover a poſſeſſion, as all aſſiaes, wiits of apel, befayel, and coſcuage Is ihe right, which 
* are to recover a poſſeſſion mixt with che right, And both theſe may either be of a poſſeſſion 
* or right in himſelf, or deſcended from his anceſtors, which we call negra. Real aftions in 
the tight, are either founded on the right, or for the mere right.” Finch's aw, 257, 8. Note 
The part referred to in the firſt Inſtitute in ſupport of the tine of the text, ws. I loft. 164. 
5 — at all reſęrable to it, nor is the cditar aware, that it is warranted by auy paſſage in that 
ook, | 


2 


— 


(B) In what Caſes an Action will lie, and for Page 28 
whom, and againſt whom. 


F I throw out windows in my houſe which overlook my ” neighbour's Norris v. 
* AN and break in upon that privacy which he before enjoyed, yet Royle, Tr, 
jon lies. , 


caſe of Cherri : ; Cour 
2 22 7 my, 2 Vern, 646, was cited {a the argument, but the Court thought, 


— 
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— 


— 


r 


— 


. Haliday, 3 bankrup 
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eden, they being in law but one officer, 
Freem. 191 5 


— 


8 ACTIONS IN GENERAL, | | 
3Bl.Comm. No action lies for the fees of a counſel, or phyſician ; they being given 


28. Chorley ag a mere gratuity. 


v. Bolcot, | 
4 Term Rep. 317. 2 Atk. 332. 1155 


Ruſſellv. The parties to civil ſuits are, individuals, who muſt be particularly 
Dosen z oamed; bodies corporate, and perſons 94% incorporated, rendered likl 
Term Rep, to be ſued, and capable of ſuing by the proviſions of particular acts of par- 


667. liament (a). The inhabitants of a county or diſtri, unleſs ſo embodied, 


(a) Such are cannot be called upon to anſwer civiliter for an injury ſuſtained in conſe- 


the ſtatutes 


of hue and duence of any breach of their public duty; for collectively, and qua inha- 
cry, &c. bitants, they are not otherwiſe objects of civil juriſdiction. fs 


Page 3% (C) Jn what Caſes diſtinit Things may be laid in if 


the ſame Attion. 


(In Perſonal) The difficulty as to. what Counts may be joined in the ſame declaration hath 


at length met with an eaſy ſolution : any counts that admit of the ſame plev, and are followed by the 
fame judgment, may be included in the ſame dec/aration; but counts which require a different plea, or 


receive a different judgment, cannot be joined; and yet the cauſe of action comprized in ſuch 
counts may in both caſes be identically the ſame. "Thus, a count againſt a carrier on the cuſ- 
tom of the realm and one in trover may þe joined, becauſe the plea and the judgment proper to 
both are the ſame; but, inſtead of the count upon the cuſtom of the realm, fubſticuts a count 
in aſſumpſit againſt the carrier, and trover cannot be joined with it;; becauſe the plea to each 
is different. Brown v. Dixon, 1 Term Rep. 270. Maſt v. Goodſon, 3 Wilſ. 354, Dickon v, 
Clifton, 2 Will, 319. | 


Page 32 Where the ſame perſons are aſſignees of two bankrupts under ſeparate 
Hancock commiſhons, they cannot join in the ſame action a joint debt due to both 
andotbers, the bankrupts with ſeparate debts due to each. 8 | 


aſſignees, v. 
Hayward, 
3 Ter. Rep. 433. 


Streatfield But where the ſame perſons were aſſignees of A. and B. and likewiſe al. 
[ng Oo. ſignees of C. and they declared as ſuch for a joint demand due to all the 


ſuch declaration was holden good upon a motion in arreſt of 
Ter. Rep. judgment. 
779. | | 


»* (But If One) 2 Burr, 984. Action againſt huſband and wife, for words ſpoken by wife; and | 


_ againſt huſband y for words ſpoken by him, cannot be conſolidated. Swithin v. Vincent, 
2 Wilf. 227. 


Page 33 Where there are two or more bailiffs, Qc. of a borough, a joint action 
8 will he againſt them under the ſlat. of 3 Gee. 3. c. 15, for rfabng inſpec- 
8 tion of the books and papers wherein is entered the admiſſion of freemen, 

though the words of the ſtatute are in the ſingular number, © mayor, or 


bailiff, Ge.“ for the breach of truſt in one, is a breach of, truſt in both, 


ne action, it ſeems, will lie againſt all the coroners of a county for 

falſe return to a capias utlagatum. | ; 

8 Where two partners contract to Pay a certain ſum of money equally out 

H. Bl. 236. of their private caſh, to a third perſon, they muſt be jointly ſued upon this 
contract, for it is joint, | 


. 
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" ACTIONS LOCAL AND TRANSITORY,. = - +83 


o 
* 


N + 


Actions Local and Tranfitory: 


. 6 E 2. Cop. 2.) In the following reign by ſtatute 4 H. 4 c. 18. it was particularly 
cd that attornies ſhould make no ſuit in a foreign county, | 


;* — 


Afton) If not laid ſo, it is cauſe of demurrer, 2 Bl. Rep. 1070. 


k N action againſt the ſheriff for a falſe return is tranſitory; for that Page 35 
which is falſe, is univerſally ſo. . Griffith v. 
| | Walker, 1 Will, 336- 


4 


1 


The aſſignee of a bail · bond may bring an aQion upon it, either in the Gregſon v. 


my where it is taken, or in that where it is aſſigned, Oey 2. 
| ; | tr. 927, 
* = Ld. Raym. 1455. 8. 


An ation for breach of cuſtoms of a town is local; the averment of an Mayor of 


naterial fact will not in ſuch caſe warrant the laying the venue out of the 1 


per county. . Rep. 1068. 
An action may be maintained in England, to recover money borrowed putch W. I. 
m/lerdam, and covenanted to be paid in bank there. n 


Maſes, 1 


t nature, committed abroad in an Engliſb ſettlement. . 


It was formerly thought that an action ariſing abroad, though in its na- 
e local, as treſpaſs guare clauſum fregit, might be maintained in this Cowp. 180. 
ntry, if the ſatisfaHion ſought were merely perſonal and for damages, and 
re would be otherwiſe a failure of juſlice : but that opinion hath been poulfon v. 
ce over-ruled, being found to be inconſiſtent with the fettled and ac- Matthews, 
owledged diſtinctions between actions local and tranſitory. 4TermRap. 


5 1 Str. 646. 


—B . A. th. 4 


B) Jn what Caſes the Court will change the 
Aenue. ja 


The Defendant) The Conrts will not change it to any of the four northern counties, previous 
the ſpring circuit; becauſe there the aſſiges are holden only once a year, at the time of the 
ner circuit, 3 Bl, Comm. 294. 1 Wilf. 138. Bot they wilt move it into ſome other county, 
en it appears from the circumſtances laid before them, that there is a probable ground to 
prebend that a fair, impartial, or at leaſt a ſa factory trial cannot be had where it is laid. 
«374. 3 Burr. 1564. 4 Burr. 2447. This power in the courts of common law is derived 
Mm the ſtatute of 6.R. 2, and is therefore limited to tranſitory actions, that ſtatute making 
tion only of debt, acc:unt, and other ſuch ations; for though in local actions the venue is oc 
wy my, by the courts of law, yet this is only indireQly and by mutual conſent; it 
Comm. 384, (a) Lutw. 1437. Co. Lit. 282. (65) The affidavit is neceſſaty, becauſe the 


"= 


Str. 612. Ld. Raym. 1353. S. C. 


» and was equivalent to a plea in abatement. 2 Bl. Rep. 1033. It muſt fate 
Poſively 


O bat ations are Local or Tranſitory. Page 36 | 


* 


reſpaſs and falſe impriſonment will lie in this country for an injury of Moſtyn v. | 


Soz. See too 


ely and abſolutely in ſuch caſes without the aid of a court of equity. 3 


a" 1 * : F y " 
1 ; " '* 4 
: : : ' 
» 


_— ACTIONS' LOCAL AD TRANSITORY, 
' poſttively that ** the cauſe of action (if any) aroſe in A. (the county to which it is prayed ty 
nge the venue) and not in B. (the county where it is laid in the declaration) or elſewhere on 
of A. This is the eſtablithed form, with which the courts exact a ſtrict compliance. Caly 
v. Goring, Baines, 477. Belſhaw'v. Porter, Ibid. 478. 4 Burr. 2452. Allen v, Griffiths, 
Term Rep. 495. It hath been queſtioned, though it is freguently done, whether the weave ca 
properly be changed into Wales? certain it is, from the terms of the affidavit, that it cannot by 
directly changed into the next Engliſh county, though the proceſs may be afterwards award 
into it. 4 Burr. 2452. Dougl. 262, In the caſe of a libel diſperſed in ſeveral-counties, the van 
cannot be changed, becauſe the affidavit cannot be mage in the preſeribed form, the publicatia 
of the libel being co-extenſive with its circulation. Pinkney v. Collins, 1 Term Rep. $11, 
Clifſold v. Cliflold, Ibid. 647. 8 P. But if the printing and publiſhing were both in the ſans 
Engliſh county, or if the libel were written here, and ſent abroad, there is then only owe EE 
ory ja which the cauſe of aQion aroſe. Freeman v. Norris, 3 Term Rep. 306. Metcalfe; 
arkham, Ibid, 652. One only of ſeveral defendants may make the affidavit, Box v. Ree 
Barnes, 482. Where it appears on the face of the declaration that the cauſe of action is local, u 
affidavit is neceſſary. Mayor of Leiceſter v. Green, Ibid. 492. . ſupra (A). It may be mak 
afterwards, 1 Term Rep. 781. So it may, after an order for time to plead, though upon th 
Ferns of pleading ＋ but not after an arder for time to plead, upon the terms of pleadig 
fſuably, and taking ſhort notice of trial at the firſt ſittings in London or Middleſex, becauk 
there a trial would be loſt. Petyt v. Berkley, Cowp. 510. Hunter v. Gray, Barnes, 493. 8. 
Contr. berg v. Thompſon, 1 Wilſ. 245. A judge's order. for an imparlanee is no by 
to it. Black ſtock v. Payne, Barnes, 487. Nor is the putting in a plea after a rule to hey 
. cauſe any wayer of it. Herbert v. Flower, Ibid 492. But fach undertaking is indiſpenſable 
the want of it cannot be ſupplied by an affidayit that the cauſe of aſtion arpſe where h 
French v. Coppinger, 1 H. Bl. Rep. 216. The undertaking, however, is ſatisfied by very fligit ad 2 
Jacal evidence, or by proof that the cauſe of actjon aroſe' abroad. Watkins v. Towers 1 
Term Rep. 275 Gerard v. De Roebuck, 1 H. Bl. Rep. 280. But evidence merely that th 
ny s witneſſes reſide in the county where he has laid the aftion is not ſufficient. 21 
ep. 1031. If the plaintiff fall, it ſeems by the better opinion that he ſhall be nonſuited y 
analogy to the ſtature of R. 2. Ibid. 1031. 1 H Bl. Rep. 280. Cowp. 410. 2 Term Rep. 17 
Alter the venue hath been changed, the Court have refuſed to bring it back upon an affidayit thi 
the witneſſes live in Scotland, and ill nqt comę farther than Carliſle. Fogoe v. Gale, 1 Will. 16 


(A Serjeant) But © of this? On motion by Mr. Spelman to te-change the venue to Mib hs 
leſex on the round of his being a barriſter, the Court obliged him to make affidavit that M, * 
pelman the lata and Mr. Spelman the barriſter were the ſame perſon. 2 BI. Rep. 100 

1 Bl. Rep. 19. An attorney does vot loſe his privilege to change or retain the venue by me 

ſiding in the country. 2 Bl, Rep. 106. Hm to 22 1 

Fage $6 | 
I Material) The like law ip pen 1 actions. 2 Term Rep. 238. 


8 But where the cauſe of action ariſes in two counties, the Court wil (4 
Rep. 940. dot change it io a third, 3 1 Ls 
' Pupleſisy. Nor will they change the venue in debt for rent on a parol demiſe « 
—9 1 lands in one county, and the action laid in another. 4 f (C 
Id. 166. ä 
eritt's But where an ation of debt for rent by the leffor againſt the origind 
5 ig leſſee was brought in Londan, and the lands lay in Gloucefterſhire ; on aft. 
— 260. f ut o 2 * In 5 5 
davit made that the defendant would plead a ſpecial plea, whereby the tit = 
of the eſtate wquld come in queſtion, the Court ordered the venue — 
| 5 be changed into Glouceſterſhire. = | dive 
1 10 \ , Bis a pretty general rule not to change the venue in debt; yet it MB off 
Term Rep. been done upon certain terms impoſed upon the defendant, on a ſuggeſtiv "_ 
781. that both the plaintiff s and defendant's witneſſes reſided in the county u 
L which it was prayed it might be changed z but ſeveral ſimilar applicauo ( 
have been rejected. 9 , i fer 
8 'T he Court of Common Pleas refuſe to change the venue in an.gQion 1 0 
469. 1 dl. 2 bill of exchange, or promiſſory. note (a), where the cauſe of action! "4 
Rep. 993. confined io the bill or note only; but the practice of the Court of K. 5 pe: 
1 Will. 47. in this reſpect ſeems to be different. | | | jog 


Fay, Rep.7. ; 
Audr. Es () Ihey conſider theſe in the nature of ſpecialties, 


Tho! 


: 
* 4 N * 
—_— FA 5 
* 


5 
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"ACTIONS QU1 TAM. 15 


hou the plaintiff cannot regularly move to change the venue, yer he & v. 

y do 15 eld by moving to amend, and ſtriking out the name of the Tilly, Str. 
county, and inſerting the other; and as he may make this motion at 1163. Hal- 
time, therefore where the venue has been changed by the defendant, — 
Court will permit him ar any time to. bring i back on the uſual inder. 173 | 


— — 


8. ! v. Hopkins, Cowp. 499 


tt A. 
LM 2 * 


wy LK * 


E ” Wy 


ACTIONS Yui tam. ren 


Adios) Penal aQions, though the julgment may in ſome caſes be followed by legal diſabilities 
| « m_ as civil proceedings. They are founded upon the implied contraft which every one is 


| 
| 
' 
| 
: 
| 
1 


nder by the fundamental conſtitution of government, to obey the diiections of the legiſlature, 
d to pay the forfeiture incurred by his diſobedience to ſuch perſons as the law requires. 
Wl. Com. 159. Therefore the affii mat ion of 2 Quaker is admiſſible in them; Cowp. 384. the 
WSroccedings may be amended; 1 Str. 136. 2 Str. 1227 1 Wilſ. 125. and a new trial may be 
ad after a verdict for the detendant. Wilſon v. Raſtall, 4 Term Rep. 753, 


th 


6 (4) Tn what Caſes thep lie. 


(Wherever) It hath been determined howeyer, that where an informer, entitled to no part of 
he penalty, ſues for the king and himſelf, the information is not void, but the whole ſhall be ad- 
udged to the king, Parker, 105. Hardr. 185. But an act which gives a remedy only to the 
2M 
or 


darty grieved, is not to be conſidered as a penal act. Caf, Temp. Hardw. 412. Andr. Its. 8. 
in. Abr tit. Robbery, (U) p. 2. S. C. 2 Term Rep. 148. for the king cannot diſcharge it, 
proceed in it after the death of the party. Wood's Inſt. 535. 


(B) What ought to he the Form of them, xy. | 


(By The) The ater cafes ſupport this doctrine. See Leigh v. Kent, 3 Term Rep. 365, u. a. 


= n w 1 courts they may be brou and | 
F where lav. b Sr engvn 


(That Where) The King v. Gaul. 1 Salk. 372. Ld, Raym. 370. 8. C. Hick's caſe. r : 
Salk. 373- But this was merely the private opinion of Holt; and the caſes here referred to have '2 
been confirmed by a ſubſequent caſe of Haris v. Reyney, B. R. P. 1734, cited in Parker, 18 4] 
and the reaſon of the judgment, as there ſtated, is, that the preamble ſpeaks of offences again 
divers and ſundry penal laws and ſtatutes of the realm; and the enaQting clauſe of or concerning 
oſſencts committed or to be committed againſt any penal ſtatute, mult relate to a ſtatute in 


00 being, for there can be no offence againſt a ſtature which docs not exiſt. However the offence 
k muſt be laid within the proper county, 1 Salk, 373. ot | 


(That The Statute) It is only where there is a cencyrrency of juriſdiction in the ſi and in- 
{erior cqurts, both as to the ſubje? matter, and as to the mode of proceeding, that the ſtatute excludes 


00 the juriſdiction of the former. Therefore a ſuit may be maintained in the courts at Weſtminſter 
i for the recovery of penalties incurred againſt the ſtat. of 2 t. c. 24. notwithſtanding a ſab» 
0 ſequent clauſe of that ſtatute which authorizes juſtices o 


a aflize, of A „ and of the 
peace, to inquire of the premiſes, and to hear and determine the e; the — of proceed- 
ig under that clauſe being merely by indictment or preſentment, 


. * l FO . a „ 8 ” 4 8 o ” >, G | | * 7 5 i F - * I þ ; k * 
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26.  AETIONS AUT 741. a 


(An Informer) Moulton gui tam v, Bingham, 2 Term Rep, $11, n, a. But the act of 14 


459. 


may be ſhewn, if neeeſſary. Jackſon v. Giſling. Str. 1169, 3 Burr. 1423. 


3 3 


(754i The ga d) It is now ſettled, though formerly donbted,, that an appeal lies from the B 


Bench to the Exchequer Chambet in a gui tam action of debt. This queſtion was detem 
by the Exchequer Chamber, the courts of King's Bench and Chancery Wks previouſly rej 
to entertain it. Lloyd Ve Skutt. Dougl. 333. u. q | : 


(That On The) Thu oath is not neceſſary where the action is in the ſuperior courts, the fy 
textending to any actions which may be brought in thoſe courts. Leigh gui tam v. Ken 
Term Rep. 362. Balls gui tam v. Atwood, 1 H. Bl, Rep. 546. | 


Cates gui Where an offence is created by a ſtatute under a penalty, the pend 
Knight way be ſued for in the ſuperior courts ; for the juriſdiction of thoſe cou 
Term Rep. is not to be taken away. but by expreſs words or neceſſary implication. | 
442. the ſtatute ok 25 G. 3. c. 5 1. having impoſed penalties of 5e/. and of 1 
and having enacted that the former ſhould be ſued for in any of the cou 
of Weſtminſter, but having provided that it ſhould be lawful for juſtice, 
the peace, Oc. to hear and determine the latter, with a power to mitiy 
the penalties ; it was holden, that ſuch proviſo ouſted the juriſdiQion 

the ſuperior courts as to the penalties of 10/, 


= 


Oy et the roceeding and Pleadings in ſuch 
Attions and Jnformations. 


(By The 18 Fliz.) Therefore an infant cannot be a common informer, for he muſt ſve 
guardian, Maggs v. Ellis, M. 25 G. 2. Bull. Ni, Pri. 196. 4th ed. and he cannot bean 
torney, becauſe he muſt be ſworn, March, 92. 


2, c. 17. for judgment as in caſe of a nonſuit, does not extend to an information gui tam f 
the king and party, Parker, 92. | | 


aTermRep. - Where the moiety of a penalty is given by a ſtatute to the treaſurer! 
K. B 224. a county, riding, or diviſion, the word diviſion does not apply to any ſu 
diſtriQs, or to any arbitrary diviſions of the county made for the conven 
. ence of the magiſtrates, and to which ſeparate treaſurers are appointet 
but muſt be taken in its legal ſenſe, and therefore an action cannot be ſy 
1 ported in the name of the treaſurer of ſuch diſtricts, Oc. 
1 s 
(F The Defendant Phad a Special) The ſtat. 4 Ann. c. 16. does not extend to penal action 
ſee ſect. 7. 2 Str. 1044. 2 Will, 21. 4 Term Rep, K. B. 701. A gui tam information cu 
not be quaſhed upon motion. Str. 953. ' 5b | | 
Hob, 218. : ' F , : * 
eren * ſeems * nil debet, or not guilty, are either of them g 
4 . ; d 


(Wherever) The day of ſuing it forth is the commencement of the ſuit. 3 Buy. 14! 
Combe v. Pitt, The plea u aver the priority of the ſuit, and the very hour of its commencemei 


* The record of a recovery in another action cannot be given in evidend 
man, Str. On #il debet; for if it be pleaded, the plaintiff may reply au! tiel record, « 
1. Bull, that the recovery was by fraud to defeat a real proſecutor, which he al 

: — Pa. 4b Ow prone to ſhew upon the general iſſue. 1 5 
. e defendant a prior recovery, and the plainti reply 5 
dem, and ſuch aa be found to bs Sending he def Tat 

to two years impriſonment by 4 H. 7. e. 20. | 


If The Defendant Be) The defendant cannot avail himſelf under the general iſſue of 1 
that goes to the juriſdiction of the Court, 4 Term Rep. 169. __ 


- 
- 


* 
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Acrions LUI TA u. „ 


re an offence made penal by ſtatute is in its nature ſingle, and can- Rex v. 
ſevered, there the penalty ſhall be only ſingle, though ſeveral per- 8 
ay join in committing the offence. But where the offence is in its Cro. Bias. 
{everal, there every offender is ſeparately. liable to the penalty. 480, Moor | 
impounding a diſtreſs in a wrong place, againſt the ſtatute of 1 & 2 453. Ney, 
c. 12. though done by many, is but ene act, and ſhall be ſatisfied 02. © 
forfeiture. - So under the fat. 5 Ann, c. 14. killing a hare, though 
be concerned in it, is but one offence. But the offence againſt the 
1. c. 18. /. 25. of obſtructing a cuſtom-houſe officer in the executi- 


his duty, is ſeveral; and every offender is /zþarately liable to the pe- 
which the act impoſes. . | 


MS 


_ OC * „ „ 


_— 


ke. a6. At. 4 _ —— . 


ations 


re) Wherever the act expreſſes the amount of the penalty,. or leaves it to the diſorotion 
agiſtrate, there muſt be a judgment of forfeiture as well as a convidtion. Rex v. Hawks, 
8. Fitzgib. 124. Barnard, K. B. ata. But where the act, as 9 Ann. c. 14. ſays, 4 That the 
Hall fer feit five times the value, Nc. all the judgment the Court can give is, uad convice 
and a new action muſt be brought upon that judgment for the forfeiture. In recuſancy 
no other judgment, Rex v. Luckup. Str. 1048. | ; 
judgment in a popular action- may be affirmed as to one part, and 4 Burr. 
d as to the other; as where damages and coſts were given on g _ tick x 
. 14., it was reverſed as to the damages and coſts, and affirmed as Lookup 
debt. a qui tam. 
he jury find a general verdi& with one penalty for the plaintiff, and 3 Ter. Rep. 
ly it to one count, he ſhall not be permitted afterwards to apply it to 48. 
r count, though the former were bad in law, and the evidence would 


arranted the application of it to any other count. 


Of the Judgment on ſuch Aitions or Jnfor- Page 42 


* 


(F) In what Cages there ſhall be Coſts. | Page an 


The 18 Elia.) For this reaſon the coſts of a nonſuit were awarded to the defendant in an 
by the party grieyed, on the ſtatute of 9 Geo. 1. c. 22. Greetham y. the Inhabitants 
undred of Thiale, 3 Burr. 1723. at the plaintiff is in ſuch caſe entitled to coſty 
tham v. Hill, 2 WiC, 91, and Jackſon v. the Inhabitants of Caleſworth, x Term Rep. 71. 
denied by Aſton J. in giving judgment in the caſe of Wilkinſon gui em v. Allott, Cowp, 


ere is a proviſo in this act, that it ſhall not extend to any officers 21d. Raym 
are uſed to exhibit informations: but it muſt appear on record that 333 0m 


pre ſuch officers, elſe they will be conſidered as common informers, 334. 
hdavits to the contrary will not be admitted. Sk 2 

a 3 gui tam for killing game, does not reply, defendant ſhall _ Qs oy 
colts, for this ſtatute extends to informers on all penal ſtatutes, - 1 Wilk 17%. 


proſecutor not going on to trial ſhall pay colts, Caf. Temp, 
Hardr. 159. 3 Burr. 13%» 


in action gui tam on the 5 Elz. c. 4. the plaintiff ſhall pay coſts, 


- 


- 


here there is any reaſon to ſuſpect that the defendant may loſe his Parker 

if the plaintiff ſhould fail in the ſuit, he will be permitted to pay (290 0 

ue money into court to abide the event. Whether the plaintiff can Term Rey. 
in i 


FJ | ACTIONS ON, THE CASE. 
137. Field in ſuch caſe be compelled to give ſecurity for the coſts, is a point ny 


8 _ 11 ſettled, there being a difference of opinion in this reſpect betwee 
* | 2k. 27. © courts of - Weftminfter-hall, the courts of Common Pleas and Exchy 
Vide tit. holding the negative; whilſt the affirmative is maintained by the cou 

. | Colts,infre. King's Bench. th | 
| Ragiith 989 'The courts have refuſed to ſtay proceedings in an action for uſury, 
pong — the coſts of a nonpros in a former action by a different plaintiff again 
11-102 ſame defendant were paid. | 


» 


, - SO” 


Page 43 (G) Chether the Penalty of a Penal Statuten 
: | be compounded or granted over. 
age 


* (By 12. 21 Fac.) It is the rule of the Court of King's Bench, that where they give le; 
compound, the king's half of the compoſition ſhall be paid into the hands of the maſter of 
Crown Office for the uſe of his majeſty, 4 Burr. 1929. The giving leave to compoy 
' diſcretional in the courts, 1 Str. 167. 1 Wilſ. 99. 139, It hath been given after u 

for the plaintiff, 5 Term Rep. 98. If a defendant obtain a rule ro ſtay proceedings upon} 
ment of a ſum agreed upon between him and the plaintiff, the Court will enforce the pa 
of that ſam by attachment. 5 Term Rep. 257, | 


by 
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Page 44 Actions on the Caſe- 


Theſe Action) They ariſe ſimply from tort or wrong, where no breach of any contract i; 
geſted, and no forcible violence imputed to the defendant, 3 Wooddes, 167. 


2 


Page 46 (A) Uhat Perſons, with reſpect to the Ju 
9 map bring an Attion on the Caſe, 


Davis, v. An action pn the caſe for goods loſt may be maintained again 
. 2 carrier either by the conſignor or canſignee ; and it may be brought by! 
Mor former, notwithſtanding a private agreement between him and thee 
Fi Wilſon, 1 ſignee, that the carriage ſhould be paid by the latter, for the carrie 
80 ane 

1 8 


bf | Page 47 (B) Againſt whom ſuch Aition lies, 


5h "(If Two Are) The opinion of the three judges hath been confirmed in a late caſe of Whit 

Wt v. Lerd Le Deſpenſey, in which it was decided that the poſt-maſter was liable only for 20 

8 perſonal neglect or miſconduct. Cowp. 754. And caſe lies againſt a deputy poſt-malie 
a perſonal misfeaſance. Rowning v. Goodchild. 3 Wilſ. 443. 2 Bl. Rep. 906. S. C. 


Cheetham An addion for not repairing fences, whereby. a party is damoit 
cannot be brought againſt the owner of the fee, who is got in poſſeli 
Rep, 318. but lies only againſt the occupier, 


0 4 


ACTIONS ON THE CASE. -:: 


. what Jujuries an Action on the Caſe will Page 49 
E: and herein of thoſe Caſes wherein a Pan 


ap ve laid to ſuffe; Damnum abſque injurid. OO 


] ſuſtain an injury by the act of commiſſioners appolated by an act en 
of parliament, without any exceſs of their juriſdiction, no adlion lies tw. of the 


againſt the commiſſioners or the perſons acting under them. - Of 
: | Ate-gla 
Manufactory v. Meredith. 4 Term 3 794. 


* 


Of Act ions on the Caſe for Fraud and Deteit Page 5c 
Contracts on an erpzeſs oz implied Warrantp. 


A. Being) An affirmation at the time of a ſale is a warranty, provided it appear in evi 
to have been ſo intended. 3 Term Rep. 57. ſupra, [E.] 


Page 52 
If A Man) If fold at the price of a ſound horſe, caſe in the nature of deceit — 
cey v. Dy mock, ſittings after Eaſter term 1789, coram Ld. Kenyon. See too 3 Wooddel, 199. 


A Man Knowing) Where a treaty for the ſale of a commodity had been entirely broken off, 
inty made at the time of ſuch ſale was holden not to extend to a ſubſequent ſale of the 
commodity at a reduced price, Anon, Str. 414. 


there be an expreſs warranty not reſpecting the ſoundneſs of horſes Buchanan 
ly, but ſome diſtinct matter, as their age; and it be a condition of 7; 
that the horſes, if conceived to be unſound, ſhall be returned in a Term Rep. 
d time ; an adtion may be maintained by the buyer if the horſes are 745. 
ff the age they are warranted to be, though they are not returned till 
ſuch time has elapſed, for the condition of ſale applies only to the 
undneſs ; nor does the buyer loſe his remedy, though upon the ſeller's 

og to take them back, he ſells them again to 2 third perſon. | 
has been determined by the court of Common Pleas, that the ſeller of N 
nſound horſe warranted ſound, if it can be clearly proved that the H. Bl. Rep. 
We was unſound at the time of the ſale, is liable to an action on the war- 17. 

y, Without notice or return. fs 


ainl 


_— » 4 


Of Aa ions on the Caſe foz Jujuries to a Man's Page 33 
Petſon, Property, Right, or Pzivilege. 


4. Rider) But in ſuch caſe it muſt be alleged in the declaration that the defendant. lac 
the bull was mad. Ibid. In all caſes where the miſchief is done by animals manſuete nature, 
dwner muſt be ſhewn to have had notice of their vic iouſneſs before he can be charged, and 
notice muſt be ſet out in the declaration ; but as to animals fer nature, the perſon who 

them is liable for any damage they may do, without notice. Ld. Raym. 606. 1583; 2 


b62, 


ü 4 Parifioner) The parſon is not obliged to take tithe of graſs the day it is cut, but may let 
| there long enough to make it into hay. Stra. 245, | | 


f A Mar Who) The action can be brought only againſt the tenant in WW 4 Leim 
318. dra B). f | 


1 


4 Me ra not only by ſtopping up the way or paſſage, but by ploughing up the 


- Wepairing a private road leading through his grounds, it is ſufficient to charge him as on 


Burr. 333. 


174. 


uſage, a fa- ticulars of bis claim (c). But againſt the ordinary, who bas print 


30 8 ACTIONS ON THE CASE, 
Page 54 If a mad have a private way over the land of another, and be oi 
1R. Abr- ed in the enjoyment of it, this action lies, whether he claim it by en 


109. C10: reſervation in any modern deed, by grant, by preſcription; or by q 
Rh, 14 499; on of law. This eaſement. may be obſtructed in an actionable m 


I Ventr. over which the road lies. It is ſufficient as againſt a wrong doer, { 
274. declaration to allege generally that the plaintiff was lawfully poſſeſſel 
3 . n Certain tenement, and by reaſon thereof entitled to the way in que 
ata n without deducing a regular title from any perſon ſeiſed in fee. 
man for not : 


upon his poffefſion-merely. Rider v. Smith.” 3 Term Rep. 76. 


1R. Abr. If any perſon erects a ſmelting-houſe, or works for making aqu 
— Rex v. or ſuch like, the vapour and ſmoke of which ſpoil the graſs or corn, 
ene jure the cattle of his neighbour, it is a nuiſance to the land for whic 
action lies. . 4 of og 
Brown v If a man have ancient pits which are repleniſhed by a rivulet, he 
Beſt, WI. cleanſe, but cannot change or enlarge them, if he does, he is liable 
action on the caſe for diverting the water. wn 
Bliſſet v. If a man have an ancient ferry, and another ſet up a new ferry 
Hart, 5. 18 to jt as to draw away the cuſtom, caſe lies; for he who has an u 
—_ Bull. ferry is compellable by law to keep boats, c. and therefore the lay 
Ni Pri. 76. ing impoſed an obligation upon him, protects him in the excluſive « 
*Fripp v ment of the right. | | Ti 
Frank, But an excluſive right to a ferry from A. to B. does not prever 
Term Rep. ſons from going by any other boat from A. directly to C. though it u 
666. to B. provided it be not done fraudulently, and merely for the pum 
avoiding the regular ferry. 15 - 
Page 55 1 | ; 
(If 4 Man Hath) 1 Str. 643. Forteſc. 212. S. P. 


Stocks vs, If a man have a right to fit in a particular pew in a church, 
1 diſturbed therein, he may have an action on the caſe. Such right n 
428. Gibt claimed either by preſcription as „ eee to 4 meſſuage from kes 
Cod. 643. in repait; or under a faculty (a) from the ordinary; or perhaps und 
1 B. E. L. allotment and agreement with the miniſter and churchwardens, Cpt 


329. Ken. here the church is rebuilt. In all caſes it ſeems to ' 
rick V. Tay- . ' . | 
lor, 1 Wil, PEW as appurtenant to a meſſuage in the declaration (6). here tl 
326. tion is brought againf{ a ſtranger or wrongdoer, it is ſufficient for the 


(a) From tiff to allege in his declaration that he is entitled by preſcription to the 


8 in queſtion, as appurtenant to his meſſuage, without er ſtating tht 


cultymaybe the diſpoſal of all the ſeats in the church, a title or conſideration n 
| eee ſhewn in the declaration and proved; as a faculty from one of his pr 
2281 +; fors having built at a diſtant period, or by due authority, ſuch | 
culty to a having conſtantly repaired the ſame, ; 
man and 
his hei»s is not good ; nor is a preſcription as appurtenant to land. 1 Term Rep. 418, | 
L. 331. See Croſs v. Salter, 3 Term Rep. 650. in which caſe the King's Bench held, & 
ſentences in the eccleſiaſtical courts were not concluſive evidence of the right. But d 
does not ſeem to afford any general rule, for the two ſuperior eccleſiaſtical juriſdictions 
not to have decided poſitively on the right. 3 Wooddeſ. 196, (6) 1 Wil 326. 
Rep. 431. (c) Ap uninterrupted poſſeſſion of the pew for thirty years is preſumpiis 
dence of a preſcriptive right; but that preſumption may be rebutted by proof of the 
iſtence of the pew before that time. Griffith v. Matthews, 5 Term Rep. 296. 


* 
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AOTIONS ON THE CASE 31 


a parſon deface a grave-ſtone or coat armour in # church, this adion Godb. 200. 
zotwithſtanding 2 wilful and direct : for in this caſe, as in Cre. J. 367. 
mediately preceding, treſpaſs vi et armis cannot be brought; becauſe 
echold of the church is in the rector. . | g 
wud and deceit in the defendant, and damage to the plaintiff, are a Paſley v. 
ent foundation for this action, though no benefit accrue to the defen- * n 
therefore it was holden by three Juſtices of the Court of K. B., Rep. 581. 
Groſe J. that it would lie for a falſe affirmation reſpecting the cre- 
a third perſon, made with intent to deceive the plaintiff, and by 
he was injured, though it did not appear that the defendant was be- 
d by the-deceit, or that he colluded with him of whom he gave the 
bus character. | | 15 a 
ine Or by. feducing his dam R Tn 
> For Injuries) Or educing his daughter, | ſervitium ami ſit. e daughter 
: 3 A 2 8 2 2 . ＋ 2 1878. 10 actions of adultery, 
oper form ods” my ba for N ut ma - in _ a N —— 2 
that form of a N 6 W 1. 18. r ep. | . 
— in }Wooddef: 243, 246; 1. 88 Luder bv Nane bad Sebena stel to 


at a trade for a limited time, under a penalty,” and having quit ted his place, the maſter 
5 im and recovered the penalty; this was bolder to Bilchargs hh fecond' Hatter from an ac- 


or hiring him, the penalty being deemed'full ſatisſaction for the lot of ſet vice. Bird v. 
Il. 3 Burr. 1345. 1 Bl. Rep. 373.5. C. 


n u it was holden, that this action would lie where the defendant falſe · Sheperd v. 
: lay | maliciouſly wrote a letter to a perſon who was engaged to take the Wakeman, 
ve t 


iff as his wife, ſuggeſting, that he was her huſband, by means Ry A 
of the intended marriage was fruſtrated, 8. C. z Keb. 


| 7. wa} 6 206047014 ed RO 2233. 269- 
C. It ſeems, 1 ſame ſpecial, damage could have been proved, that. this- cauſe would 
age. 3 Wooddol, 211. 


A Mas Ought)' It is the proper remedy for a frand upon the toll of a market. Cowp. 664 
+ ation on the caſe will not lie againſt juſtices of dhe peace for te · gage o, 
Eſq. and others, 3 Wilf. rat. 


a bailiff remove goods off the premiſes under a fieri facias before Page 58 
andlord is paid his year's rent-purſuant to the ſlatute 8 Ann. c. 17., Palgrave v. 
bes againſt him; and the aQion may be brought at the ſuit of an ad- Nilas 
rator. 0 8 8 = 1 
a gaoler {ſuffer a priſoner upon neſus proceſe to eſcape, he is liable to Ravenſ- 
1 the caſe, though the priſoner retuta the ſame day to the pri- reſi 9. 
r 
Upn) And note, that regularly ad action on the caſe is the proper temedy for all falſe 
u. Doug). 153, 4. Sed n * * 


4 Man) The ear tler is liable for evary accident except by the aQ of God, or of the king's 
I Term Rep. x HL. | 92s 1 | | 8 ; 
L 8 fa 64A ; . ei i <= 
if a man ſuffer materially from the negle& or ignorance of a com- L4. _ 
Tens or apothecary'; aſ#er, if of a perſon not making public ptofeſſi- CN. 
dach buſinefs, for it was the plaintiff's owa folly to.traft to one who © 

| | 5701 2138 [> $117 8 387 Was 
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» 


been proper only for the eccleſiaſtical court, under the name of a ſuit for jactitatian of 


to grant a licence to keep an inn or ale-houſe, 1 | Godſchall, 


Page 60 : 


od 


Sag, 416. If the aRtion be brought againſt ſeveral, and one ovly be found g 


32 ACTIONS ON THE CASE. 
was unſkilled : however, upon an expreſs undertaking, the action would here: 


lie, even in that caſe. | ſiurgeon u 
p an apoth, | 
cary broke the callous of the-plaintiff*s leg after it was formed; it appearing that it was done . 


their going out of the common courſe of practice, and in making an experiment with a new i 
ſtrument. Slater v. Baker and Stapleton. 2 Wilſ. 359. | | 
Page 60 . 
( If a Farrier) An action cannot be maintained againſt a carpenter ſimply as ſuch, and kit 
out any expreſs conſideration, for an injury ſuſtained in conſequence of his not entering up 
piece of work he had engaged to perfoim. Elſee v. Gatward, 5 Term Rep. 1433. 


Ruſſellv. It was holden to lie againſt an attorney for not charging a perſon 
2 execution at his client's ſuit according to the terms of a rule of co 
LY 2 though it ſeemed to be rather an error of judgment than any actual ney 


gence, | 


| Page 61 (8) Where an Action on the Caſe will lie foz a Cn 
© - fpiracp, and oppreſſive Proceedings in Pzolen 
tions and Suits at Law. cl Yd 


(It Samt) A copy of the record of the acquittal granted by the court muſt be produced 
order to ſupport an action for a malicious proſecution of a felony; but in the caſe of nib 
meſnors the practio is different, 1 Bl. Rep. 385. Gilb. Caſ. 185, Str. 651, 977, Ca. Ten 
Hardw. 54, 4 Term Rep. 247. acc. It may be brought by a huſband for the expence of de 
ding his wife, 2 Str. 977. 7 | 


_ Ni. it is ſufficient ; for there is a great difference between the action on theci 


Butſera inthe nature of conſpiracy, and the writ of conſpiracy at common hi 


e for in this caſe the damage ſuſtained is the ground of the action. 
scale Oy : | of 6 
Saunders, where the declaration ſtated the injury to have been committed per conſpirationeni 
eos babitam, Saund. 230. 725 
In ations for proſecutions or oppreſſive proceedings, it is indiſpenſably neceſſary to make 
two grounds; malice and want of probable cauſe. 4 Burr. 1974. From the latter, the fort 
may be implied, but not « ache Fa Where there had been a condemnation of goods by li 
, commiſſioners of exciſe for not 2 and paying the duties, which was afterwards revered 
the commiſſioners of appeal, it was adjudged has an action for a malicious proſecutiondid! 
lie againſt the informer, for the judgment of the ſbb-commiſſioners ſhewed that there 
foundation for the proſecution. 1 Wilſ. 232. 1 Term Rep. 506. in actions of this kind! 
plaintiff muſt allege that the original ſuit, wherever: inſtituted, is at an end; Doug). 20%. 
otherwiſe the point would come to be tried too ſoon and diſorderly. Velv. 119. it mull 
at an end; and therefore in an action againſt a juſtice for an illegal commitment on a 
. poſed charge of felony, the Court held an allegation that the plaintiff was &/charged from his! te! 
priſonment, to be inſufficient ; becauſe there are various; ways by which a diſchar ge may be 
without putting an end to the ſuit; it ought to have been ſhnewu how diſcharged. 2 Term 
225, Str. 114. Hob. 206. 266, 10 Mod. 245, 80 in an action for maliciooſly holding | 
bail, it muſt be ſhewn what is become of the original ation. 1 Salk, 15. Dy. 285. If it pre 
been abandoned, it ſhould ſeem that an aQion will lie; for abandonment is an indication” df och 
being falſe and hopeleſs. W. Jones, 93, So where the plaintiff ſuffered himſelf to be noni 
ed. Bull. Ni. Pri. 13. 4th ed. But a solle preſegui by the attorn general, is not ſuch a ta! 
nation of a c1iminal fuit as will authorize an ation. 6 Mod. 261. See 10 Mod. 219. 
Caſ. 185, Ws. L, Whether the defect of ſtating the original action to be determined, may® Ca 
de cured by a verdict or plea in bar? Raym. 418. 2 Keb. 456. 753. 3 Keb. 781. Saund. 


aim u men 
( 4 A Fuflice) This caſe of Windbam v. Clere is not law; for the immediate act of imp" 811 
ment procceded from rhe juſtice ; and therefore the action ſhould have been treſſ and tre} 
only: but where the act of impriſonment by one perſon is in conſequence of information 
another, there an action on the caſe is the proper remedy, becauſe the injury is ſuſtained 
conſequence ot the wrongful act of that other perſon. Morgan v. Hughes, 2 Term Rep 
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ACTIONS ON THE CASE. 928 
bo An action on the caſe is the proper remedy againſt exciſe officery who 


per and enter a houſe under a legal warrant to ſearch for concealed goods, when 


þ ＋ there are none. 
N gee the caſe of Boſtock v. Saunders and others. 2 Bl. Rep. 912. 3 Wilſ. 
pm ep 7 ga of Common Pleas, after hearipg two arguments, held, that treſpaſs 
uld mA ſuch a cale. | | . 

- 2 

2 Exbibit:) Alter, if it had been diſperſed abroad, before it had been preſented. Hardr. 
. 2 Keb. 332. 1 Hawk. P. C. c. 73. . 8. 12. 15. Cafe will not lie for words ſpoken or 


rn in a legal and judicial way. 2 Burr. 8 10. | 


Ir one hold another to bail in an inferior court, when the ſum actually Smith v. 
would not require bail, this action may be maintained againſt him. Cattle, 2 


In Cafe) It is now ſettled that an action of the caſe will lie for maliciouſly ſuing a perſon in an 
rior court, when that court has no juriſdiction of the caufe: and the court of Common Pleas, 
r due conſideration, refuſed a new trial in ſuch a caſe, though the declaration did not allege 
t ought to have done, that the defendant knew that the inferior court had no juriſdiction. 
il. 302. | 


n action on the caſe is maintainable for a malicious abuſe of delegated 8ntherland 
ority of the higheſt nature; as where the governor and vice-admiral v. Murray, 
ode of his majeſty's iſlands ſuſpended the judge of the vice-admiralty 3 8 
rt from the exerciſe of chat office, maliciouſly and without any reaſon- Her after 
cauſe. 45 | | Eaſter 1783. 
cor, Eyre, B. 1 Term Rep. 538. 


But this action will not lie for a malicious proſecution before a naval Johnſtone 
rt martial, for an offence cognizable therein (a): nor for delaying: to v. Sutton, 
pg an officer under arreſt to a court-martial, it being a military offence. ' LermRep. 
or will it lie (4) againſt a commanding officer for an improper exerciſe of 6c particu- 
power, flagrante bello, and out of the Britiſh dominions. larly if the 


| defendant 
| has not been tried for it by a court · martial. (5) Barwis v. Keppel. 2 Wilſ. 314. 


) Where Caſe will lie, though the Paztp injured Page 63 
5 has another Kemedp. | 


A N ion on the caſe in the nature of waſte, as well as an ation of Kinhfde 


volt WES 1 g N 2 
2 covenant, will lie againſt a tenant for years after the expiration of bay bye 
his! term. others, 

ny | 2 Bl. Rep, 1111, 
0 4 + | 

ding | If A Parſm) This action lies for the neglect of repairing a prebeadal houſe, by a ſucceed- 
f i prebendary againſt the predeceflor, or his perſonal repreſentative, as well as in the caſe of 
u of ochial preferments. Radcliffe v. D'Oyley, 2 Term Rep. 630. 3 Wooddes, 206. n. 

noi ' . , 

a te 


If 4. 4rd) Againſt an archdeacon for refuſing to indukt. F. N. B. 47 H. Forteſe. Rep. 291+ 


10. 1 Caſe will lie for falſely and maliciouſly ſaing out a commiſſion of Chapman 


dkrupt, though the chancellor — power n ute of 5 Geo. _ zl a Will 


ere sive 2001, damages. 145. 3 
5 „ mt zds Burr. 1418. 
tis 6 


ov Dp © ©) we 


Will. 376. 


? 


* 


" rinnen. 
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* 
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_ 


be puniſhable criminallp. 


(In Caſe Againſt) See St. 1. J. I. c. 11. That if ſeven years have elapſed without the fe 
huſband or wife having been heard of, the guilt of felony is not incurred. However, wha 
.a man falſely pretending . ſingle, only ſolicits, but does not actually contract a ſer 
marriage with the plaintiff, and ſhe fuſtains ſpecial damage in conſequence of ſuch deceit, az 
ꝛejecting other offers, there can be little doubt of her right to ſue this adion. 3 Wooddeſ. 201, 


| Page 64 (k) Where Caſe. will lie though. the UArong⸗ doe 


— —_ 


AFFIDAVIT. 


— 


Page 65 


() Che Taking and Filing of Affidavitg. 


(Asi da vis were) By the 4 Geo. 3. c 21. a ſimilar power is given to the chancellor and juſt 


» 


of the court of Pleas ih the county Palatine of Durham, 


By a rule of the Court of King's Bench E. 31 Geo. 3. it is orden 

That where any affidavit is taken by any commiſſioner of that court m 

3 by any perſon, who from his or her ſignature appears to be illiterate, t 

e commiſſioner taking ſuch affidavit ſhall certify or ſtate in the jurat, t 

« the affidavit was read in his preſence to the party making the ſame, ; 

& that ſuch party ſeemed vary to underſtand the fame, and alſo vi 

« the ſaid party wrote his or her ſignature in the preſence of the com 

Pg te ſioners taking the faid affidavit.” | 
3Atk 813, Affidavits taken before a perſon who is ſolicitor in the cauſe are 


3 .1erm ; peu; 4 oy, 43 
1 lowed to be read either at la or in equity 


2 Term If an affidavit, in a cauſe have no title, it cannot be received, thc 
Rep. 644. the adverſe party is willing to wave the objection. 
1 Str. 704. An affidavitupon a motion for a certiorari to remove an indictment 
| properly entitled, the King v. A, B, (the defendant).“ ; 
Dat apa affidavits on which to apply for an attachment for diſobeying 
Beyan, award, where the ſubmiſſion is made a rule of Court under the lat 
; Tom need not be entitled in any cauſe : but thoſe in anſwer muſt. 
ep. 601. | | A 
The fame, practice prevails iu affidavits to more for informations. Rex v. Pierſon. Andi. 


. - 


2 Str. 1187. 8, C. 


Wood v. A ffidavits for attachments in civil ſuits are to be entitled, with 
— names of the parties, but as ſoon as the attachments iſſue, che king is! 
Rep. 253. named as proſecutor. | 4 
a Will, 3 Where an affidavit has been read and filed, it cannot be taken of 
Rex v. Jol. Affidavits made for one purpoſe may occaſionally be uſed for anos 
mY 4 Term Thus an-affidavit taken before a-judge at ni prius upon an information 
©P- abs. of the King's bench, and afterwards returned into that court and n 
was admitted as a ground on which to grant another information, 4 
Court conſidering the authority of the judge at niſi prius in that caſes 
emanation of their own. So, affidavits upon which a defendant hat 


— FN 4 


. 


Ai d a V 5 4 35 


ed his diſcharge in one cauſe, have afterwards been admitted for a ſi- 2 5 
ar purpoſe in another cauſe. i IN: ; 54 
An affidavit on a motion for leave tofilea-criminal information ought nat Rex v. Ro- 
de entitled; and if it is, it cannot be read. But the affidavits pro- biuſon, cited 
ed on ſhewing cauſe againſt the rule may or may not be entitled: and in _ v. 
affidavits made after the rule is made abſolute muſt be entitled. 75 win 
he courts of this country will take notice of affidavits ſworn. before 642. g 
Neign judicatures, provided they are properly authenticated to them. Rex v. 
here the affidavit is taken before one of the judges of the ſuperior courts Harriſon, 
ireland; an affidavit that the ſignature is in his hand- writing has been = * 
ited as a Tufficient authentication of it. But with reſpect to ordinary Worſiey 2 
biltrates, it is uſual to require the atteſtation of a notary publick. In à H. Bl. 275. 
\ caſe, however (a), the court of King's Bench received an affidavit, (a) Dalmes 
porting to be ſworn before the high bailiff and chief magiltrate of —— 
rict of Douglas in the I/le of Man, upon oath made hete before them, 251. a2. 
the deponent believed the ſignature to'be of the proper hand-writing 
uch magiſtrate. | 15 


I, ' 


1 


(B) Uhere an Affdavit is neteſſar rp. 
he Law) By the ſtat. of ) & 8 W. z. c. 34. it is enacted that the ſolemn affirmation and 


aration of a Quaker ſhall be accepted in all caſes, except in a criminal cauſe, inſtead of au 
in the ufual form. See too 12 G. 2. c. 13. 22 G. 2. c. 46. ; | 


t is alſo unneceſſary in the caſe of a bill for diſcovery of a cancelled Page 66 
rument, and to have another deed executed, for if the plaintiff had King v. 
cancelled inſtrument in his hands, he could make no uſe of it at law, King. 
the relief prayed is ſuch as a court of equity only can give. n. 
f a bill be filed for examining a material witneſs upon the ground that Philips, v 
evidence is likely to be loſt by death or departure from the realm, there Carew, 1 P. 
t be an aſſidavit annexed to it, of the circumſtances from which the Wms. 41 7. 
ger of ſuch loſs is apprehended. So, if a bill be filed for perpetuating _ 15 
teſlimony of a witneſs upon the ground of his being the only witneſs rer, 3 P. 
particular point, and his evidence being of the utmoſt importance, an Wms. + "0 
davit of the witneſs himſelf ſhould be annexed to it. The principle on 1 Atk. 450. 
ich it is required in theſe caſes to annex to the bill an affidavit of the Mitf. Eg. 
omſtances which render the examination of witneſſes proper in a ag | 
Irt of equity; though the matter is capable of being made immediately 

ſubje& of a ſuit at law, ſeems to be the ſame as that on which the 
dice of annexing an affidavit of the loſs or want of an inſtrument, to a 
ſeeking to obtain in a court of equity the mere legal effect of an in- 
ment, is founded ; namely, that the bill tends to alter the ordinary 
arſe, of the adminiſtration of juſtice, which ought not to be permitted 
the bare allegation of a plaintiff in his bill. 
n order to obtain the leave of che court to bring a bill of review, or a Taylot v. 
plemental bill in the nature of a bill of review wpon the diſcovery of new Sharp, „ P. 
er, there muſt be an affidavit that fuch-new matter could not have been ia gl 1 | 
duced or uſed by the party claiming at the time when the decree was 78. 5 mg 


C E. 

be awer He muſt ſwear poſitively that the defendant is indebted to him id a ſum 
wn: where indeed a bill is for an account only, the plaintiff's fwearing that he believes the 
ce in his favour will be ſo much, will be ſufficient. 3 Atk. $01, ; 
Quaker bath been permitted to put in an anſwer to a frivolous and yex- Weod v. 
us bill without-either oath or affirmation. | | Wy ? 70 
Where a party excepts 10 4 ſact - certified by a maſter's report, he muſt , P. Wor 
port his exception by an affidavit. 142. note. 

3 The 
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Jones 158. The nobility of this kingdom, and lords of the upper houſe of p 
Seld. 1 Vol. liament, are of ancient right to anſwer in all courts as defendants uy 
PER _ proteſtation of honour only, and not upon oath. 


(4 Prereſs.) Lord Harcourt held, that the privilege of a peer to depoſe on his honour on 
was confined ſolely to his anſwer in Chancery; that in all other cafes he muſt be upon oath; 
therefore the Lord Stourton was put to anſwer upon his oath to interrogatories, Sir Thot 
Meers v. Lady Stourton, 1 P. Wms 146. 


Y 


| (C) Where it map be 112 to be ſhort and det 
135 | e. 


Rex v. Wil- When a defendant who has ſuffered judgment by default in a crimu 
ſon 4 Term proſecution, is brought up for judgment, each party ſhould come prepan 
Wen with affidavits diſcloſing his caſe (if he mean to produce any); but if 
the courſe of the inquiry the Court wiſh to have any point further a 
plained, they will give the defendant an opportunity of anſwering it a 

future day. | | 
Rex v. When a defendant who has been convicted on an indictment come: 
Sharpneſs for judgment, the proſecutor may read affidavits in aggravation, thay 
OS made by witneſſes who were examined at the trial, which affidavits thed 
ep. a8. fendant is at liberty to anſwer. 


8 


AGREEMENTS. 


| Page 68 (A) Who are capable of contraiting and bindi 
_themſelves or others by their Agreements. 


(Alſa an Infant.) If an infant, fays Lord Mansfield, does a right act which he ought to 
or which he was compellable to do, it ſhall bind him. 3 Burr. \ 2 And if an' infant « 
into a contract with the advice and concurrence of his friends, and ſuch contract appear u 
beneficial to the intereſts of the infant, equity will ſupport and give it effeft. 1 Eq. Ca 
287. | | 


{ The Anceflor) So in the caſe of a cuſtomary heir. 2 Vez. 640. 


(So if a.) See the caſe of Chetwynd v. Fleetwood, 4 Br. P. C. 435. where a ſpecific 
formance of an agreement made by the anceſtor, only tenant for life, was decreed agaiull 
heir, the agreement being clearly for his benefit, | 


(If Tenant.) 2 Vez. 634. But fee Hill v. Carr, x Ch. Ca. 294. The iſſue net bound by 20 
nant for further aſſurance. 1 Lev. 2357. nor by articles to convey for payment of debts. aEq\ 
Abr. 28. p. 34. By analogy to the caſes of tenants in tail who clajm paramtunt to the contri 

rty, it bath been holden, that the widow of a copyholder for lite, who had agreed fa 
fale of his eſtate, but died before the conveyance was executed, was not debarred by this 
ment of her free bench; for that her claim was not under the huſband, but from the cuſſos 
the manor. Muſgrave r. Daſhwood, 2 Vern. 45. 63. But Ld. Hardwiek thought that the 
dow's eſtate was a branch of, and aroſe from that of the huſband, and that the cuſtom mt 
directed its derivation; and therefore where the agreement was for a valuable conſider 
paid, as to the greateſt part, he decreed a ſpecifick performance againſt her. Hinton v. Hit 
2 Vez. 631. 638. Ambl. 27. 8 C. lu the ſame caſe of Muſgrave v. Daſhwood, 2 Ve 
and upon the ſame principle, it was ſaid, that if a joint-tenant enter into an agreement 
and die without doing ſo, equity would not enforce the agreement againſt the ſurvivor. 
this, it ſeems, maſt be taken with this limitation, where the articles are not ſach as amount 


ſeverance of the jointure; if they are ſuch, equity will decree againſt the ſurvivor. Ne 
122 
z (4 


Hatdwicke, 2 Vez. 634. Co. Litt. 59. b. 


— * 
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%) Any agreement with an equivalent will bind the ifſue, as a partition, though but 
Angry exchange of lands, 2 Vern. 202, Co. Litt. 174. a. 384. a. . : 


there.) It ſeems, that upon the ſame principle the heir in tail af a copyhold, whoſe anceſ- 


y to the purchaſer; for the endgil of a copyhold is not within the ſtatute de donis, Powell 
ontr. 126. 
| Page 69 


before execution, equity, it ſeems, will carry it into execution againſt his heir, 10 Mod. 
If tenant for life, with power to make leaſes for 2x years, grant one for 26 years, ſuch 
ſhall bind the remainder-man for 2x years, for under the power of leafing, there. is a refer- 
privity given. Campbell v. Leach, Ambl, 740, _ 5 : 


mother, acting as adminiſtratrix, may bind her children. Highter v. 


Sturman, 1 Vern. 219. 


hurchwardens are in that character competent to enter into any a Dr. Martin 


t which may be beneficial to the pariſh, and thereby to bind the pariſn- Nutkin, 
rs and their ſucceſſors, as alſo ſucceeding churchwardens. 2 2 


a party undertaking for and on the behalf of another have no autho- Johnſon v. 
from his principal, there it is a fraud, and the undertaker ought him- Ogilby, 3 
to be liable. But where a due authority is given to treat, there the — Was. 
drmance of the contract ſhall. be enforced agaialt the principal. ow Wo 

, 2, Vern. 127. Ducheſs of Marlborough v. Strong, 5 Vin. Abr. 53 p. 38. 2 Br. P. C. 
8. C. If an attorney ſhould bid more for an eſlate fold under a decree of the court of Chan- 
than he was empowered to bid, and declare his principal, Sir Thamas Sewell, Maſter of the 
thought that the attorney himſelf would be liable, but doubted whether the principal would. 
498. But where many are concerned in intereſ}, and the credit is evidently given to the 
u, and not to any fund, the immediate contraftors are liable. Thus where a man contract- 
pave the ſtreets of a town by a written iuſtrument executed between him and two of the 
joners, the Court of Exchequer decreed him relief againſt the undertakers, and left them 
eir remedy over againſt the reſt of the pariſh; more eſpecially as the written contract, 
h was the plaintiff's evidence, was in the hands of one of the defendants. Merick v. Wy- 
ifold, Hardr. 206. So it was holden, that a bill might be ſupported againſt the committee 
club for an agreement entered into by them on account of the club, without making the 
of the ſubſcribers parties. Cullen v. Duke of 8 1 Br. Ch. Rep. 10. affirmed in 
. Proc. March 27, 1787). So where the commiſſioners of a navigation act entered into an 


ment with an engineer, they wete holden to be bnally liable. Horſley v. Bell, Ambl, 
S, C. in 1 Br, Ch. Rep. 101. in not. 74 c 


Where an agent employed by huſband and wife to ſell the wife's eſtate Daniel v. 

publick auction ſold it by private contract, at a higher price than they 1 

required, the Court refuſed to. compel them to execute the contract, . 

agent not having acted purſuant to the authority given him. | 

But if a factor ſell goods at leſs price than he is commiſſioned, the ſale Ambl. 498. 

bind the principal for the convenience of trade. | 

he agreements. of the ſolicitors in a cauſe, relative to orders of court, Cor v. 

binding on their clients, Peele, 2 
Br. Ch. Rep. 334. 


Ok Agreements which are good in Law, and 
will be decreed in Specie in Equity: and here- 

* Page 69 
Its the thing in ſpecie, and cannot have it in any other way. Ertington v. Aynelley, 2 Br. 


Rep. 343. Therefore, in general, they will not allow a bill for a ſpecifick performance of 
raQts of ſtock, corn, 2 articles of merchandize, but will leave the * 


d entered into an agreement to ſell, but had died before ſurrender, would be decreed to 


s Tenant.) If tenant in tail covenant to make a leaſe, which he has power to make, and 


L mem) It is the rule of Courts of Equity not to entertain. the ſuit unleſs the plaintiff 
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no eonſtructive acquieſcence can be imputed to him. 
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his remedy at law, 1 P. Wms. $50., 5 Vin. Abr. 538. S. C. Capper v. Harris, Bunb. 
Doriſon v. Weſtbrook, 2 Eq. Ca. Abr. 161, p. 8: 1 Abr. 115 22. A breach of 
common covenant to repair demiſed premiſes, is conſidered as much in the ſame light, and pr 
only to be fedreſſed by aQtion. at law. Whiſtler v. Mainwaiing, in Ch. Mich. 14 Geo. 3, cite(y 
3 Wooddes, 464. n. 2. But on a covenant to rebuild, as it was holden by Lord Hardwicke, | 
landlord or le ſſor may come into Chancery for a ere performance, if he is in due time, 
| ity of London v. Naſh, 1 Vez. 12. x 
3 Atk, 514. 8. C. This doctrine, however, has been lately controverted, and perhaps entin 
over-ruled. Lucas v. Comerford, 3 Br. Ch. Rep. 166.— In the caſes of Gardener v. Pullen, 
Very. 394. Thomſon v. Harcourt, 2 Br. P. C. 415. a performance of an agreement for ſt 
was decreed:” But it ſhould' be obſerved; that in thoſe caſes, the party who had undertaken 
transfer the ſtock was plaintiff, ſeeking relief againſt a penalty, in which he had bound hint 
for performance of the contract, and that the performance of it was the only ground on whit 
equity could relieve him. Fonbl. Notes on Eq. Tr. p. 120. But on a bill filed again ſł the py 
who had undertaken to transfer the ſtock, Lord King did not think the rule ſo invariably ſetth 
as to allow a demurrer to the hill for want of equity. Colt v. Netterville, 2 P. Wms. 304. 4 
contracts reſpecling mere perſonal chattels will be enforced in equity where the damages recon 
able at law wopld not be an adequate compenſation for the non-performance. Buxton v. Lilz 
Atk. 383. and Tayler v. Neville, and Duke of Buckingham v. Ward, there cited ; and 
Ranclgh v. Hays, infra, | 


(So if @ Foimreſs,) In Denton v. Stewart, ath July 1786. Sir I. Kenyon, Maſter of ! 
Rolls, directed the Maſter to inquire what damage the plaintiff had ſuſtained by the defend! 
not having performed his agreement, of which a ſpecifick performance was prayed by ihe 
but which could not be decreed, the defendant having, by fale of the, eſtate, put it out d 
power to perform his agreement with the plaintiff Fonbl. Notes on Eq. Tr. 389. | 


Page 70 (The Condition.) It hath been holden that to found a decree for a ſpecifick pe 
mance, the contract muſt be good at law; and therefore it is ſtated by Sir Tho. Cn 
Maſter of the Rolls, in Ambl. 406. that it was the practice before Lord Somers? time with 
pect to agreements, to ſend the party to law, and if he recovered any thing by way of damp 
then to entertain the ſuit. But equity will often enforce a performance of agreements, thi 
no action will lie at law upon them, as in the caſe in the text, and in Cangel v. Buckle, 
W ms. 243. Acton v. Pierce, 2 Vern. 480. Scott v. Wray, 1 Chan. Rep. 45. Edwin . 
Ind, Comp. 2 Vern. 210, | 


(But here) Vaughan v. Thomas, 1 Bro, Ch. Rep. 556. acc. Stanhope v. Toppe, 2 Br. P. C. 
2 Eq. Ca. Abr. 55. note to Ca. 1. But inadequacy of price, ſimply and of itſelf, indepen 
on any other circumſtances, is not a ground with the Court to annul an agreement, though 
cutory, Keen v. Stukeley, Gilb, Rep. 155. and 2 Br. P. C. 396. Mortimer v. Capper, 1 Nu 
Rep. 156. Floyer v. Sherrard, Ambl. 18. Jackfon v. Lever, 3 Br. Ch. Rep, 605 Still leſs 4 

round to reſcind one already executed. Nicols v. Gould, 2 Vez. 422. Henley v. Addon, 2 N. 

ep. 17. Spratley v. Griffith, 2 Br. Ch. Rep. 179. Willis v. Ternegan, 2 Atk. 251. But ſee Ht 
v. Meeres, 1 Vern. 465. In the eaſe of Heathcote v. Paignon, 2 Br. Ch. Rep. 167. Lord Th 
admitted, that mere inadequacy of price was ſcarcely ſufficient ; but ſaid, that “ there vast 
* ference between that and evidence ariſing from inadequacy: If there is ſuch inadequacy asto 
that the perfon did not underſtand the bargain he made or was ſo oppteſſed that he was gl 
make it, knowing its inadequacy, it will ſhew a command over him which may amount to fn 
And fee acc, Young v. Clerk, Pr. Ch, 538. And where agreements are endeavoured to be fe! 

for ſuppoſed weakneſs of underſtanding in ohe of the contracting parties, for breach of conſid 
or other ſubſtantive reaſon, the incquality of the terms may be a material ingredient in the © 
as evidence of impoſition, 3 Wooddeſ. 453. and Griſſm v. De Veulle, and others, report® 
the Appendix. It is to be further obſerved, that where an agreement appears very unc qui 
Courts will lay hold of very flight circumſtances to avoid enforcing the execution of it; a0 
the plaintiff had not made out his title by the time ſtipulated. Kenn v. Stukely, 2 Br. p, 
+ 396. a circumſtance which in general has not any weight with them. Gibſon v. Patterſon, 1% 

12. If the contact be fair in its creation, it (hall not be affected by a ſubſequent event, w 

has thrown the advantage 1 eatly, or wholly on one ſide. See the caſe of Caſs v. Rudele, 20 

780. more correcilx ſtated in 1 Br, Ch. Rep. 157. City of London v. Richmond, 2 Ven. 

Carter v. Carter, Ca, temp. Talb. 21. Mortimer v. Capper, 1 Br. Ch. Rep. 156. and the 

there referred to by Lord Thurlow, Adams v. Weare, 1 Br. Ch. Rep. $567, Jackſon v. 

5 Br. Ch. Rep. 605. where contracts under ſuch circumſtances have been ſpecifically dea 

And fee the caſe of Nicols v. Gould, 2 Vez. 422. Henley v. Acton, 2 Br. Ch. Rep. 1). 

win v. Boulter, cited in 1 Br. Ch. Rep. 156, where the Courts have refuſed to ſet them? 

To this current of authorities muſt be oppoſed the dictum of the Maſter of the Rolls, is 

v. Ba lis, 2 P. Wms 220, and the cafe of Pope v. Roots, ) Br. P. C. 184. in which caſe un t 

was ſold for an anutiey, but the vendor dyiog before any payment was made; and aſter V 


— 


* 


E 
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| payment was to have been made, the contract was reſcinded, t not im- 
on tg ay reſpect. James v. Owen, E. T. 1733. cited in Fonbl. Notes on Tr, — ox 
17. appears to have proceeded on 2 different ground: the plaintiff had agreed to preſent” 
defendant to the Court of Aldermen, and to reſign the place of printer to the city of Lon- 
in his favour, to which place certain fees and profits were then annexed, but which the 
wt of Aldermen intimated their intention to reduce; and, for that reaſon, the defendant 
uſed to perform his agreement. The Court "thought, that the object of the agreement being 
then profits, which were not purely contingent, and the plaintiff not having actually ſur- 
dered, the performance of the agreement ought not to be decreed. A party who demands 
pecifick execution of an agreement, muſt ſhew that he has performed all that. was to be done 
his part, or that he is ready to do ſo; © for if he either will not, or through his own neg- 
igence, cannot perform the whole on his ſide, he has no title in equity to the performance 
þf the other party, fince ſuch performance could not be mutual.” Tr. of Eq. c. ö. ſ. 2. But 
muſt be obſerved, that though a plaintiff has not performed what was required on his part, 
thin the time ſtipulated, he is yet in general entitled to a ſpecifick execution, eſpecially if the 
derformance has not ariſen 5 his default. Penn v. Lid. Baltimore, 1 Vez. 450. If in the 
e of an eſtate, it be ſtipulated that the price ſhall be paid, or the title be completed by a cer- 
in day, which elapſes without either being done, till the contract ſhall be enforced; for the 
neral rule is, not to confider the time as of the efſegce of agreements, Gibſon v. Paterſon, 
Atk. 12. In the caſe of non- completion of the title by the day appointed, if the vendee, im- 
ediately upon the vendor's failure in that reſpect, demand a return of the depoſit, and diſtin... ” 
refuſe to go on with the purchaſe, the Court will not compel him: but if he acquieſce in the | 
lay, knowing the ſtate of it, or do not ſufficiently declare his determination not to proceed in 
he purchaſe, he will not be allowed to reſiſt the performance afterwards upon that ground. 
incke v. Curteis, 4 Br. Ch. Rep. 329. and the caſe of Ambroſe v. Hodgſon, therein cited. 
ernon v. Stephens, 2 P. Was 60. wever, in either caſe, if an injury would accrue to the * * 
her party from the failure, or if the circumſtances which occaſioned it are likely to create any 
mbarraſsment, or to protract the final completion, of the agreement for any unreaſonable time, 
de Court will ſet it entirely aſide, In the caſe of Mackreth v. Marlar, at the Rolls, Jul. 10, 4 
786, Sir L. Kenyon decreed a contract for the purchaſe of an eſtate to be delivered up, tho 
rchaſer having died ſhortly after the contract, and a ſuit having been inſtituted for an account 
f aſſets, which was then depending. The purchaſer had agreed to complete his purchaſe on or 
fore the zoth of November; he died on the 12th of January following; and the vendor filed 
is bill in the beginning of the year 1785. The decree was, that the defendants, the executors 
the purchaſer, ſhould deliver up the contract to the plaintiff the vendor, and that the plaintiff 
hould retain his coſts out of the depoſit. 2 P. Wms 67, Note 1. Equity, too, diſtinguiſhes 
derween thoſe caſes, where the one party having performed part of the agreement, is rendered 
able to perform the whole by ſome ſybſequent accident; and yet, notwithſtanding the part- 


10 performance, is in fatu quo, and thoſe where after ſuch part-performance he is not in flatu quo, 
oc in the latter holds him entitled to a performance from the other party, though it refuſes it 
Br. re the former. To this diſtindtion muſt be referred the difference of decifion in the caſes of Earl 
„ Feverſham, v. Watſon, Rep. temp. Finch. 445. 2 Freem. 35. 8. C. Meredith v, Wynn, Pr. 
Br. 0 h. 312. Gilb, Ch. 242. S. C. 1 Eq. Ca. Abr. 70. pl. 15. S. C. Gilb. Eq. Rep. 150. S. C. If the 


e He plaiatiff has taken all neceſſary ſteps to perform his part of the agreement, but has been pre- 
f ented by the defendant, his endeavours will be conſidered as equiyalent to performance. Black- 
1 well v. Naſh, 1 Str. 533. Hotham v. Eaſt Ind. Comp. 1 Term Rep. 638. Though it be general- 
ly ſaid that contradts are entire, and ſhall be performed in tete, or not gt all, yet there are caſes in 
which the Courts will decree a performance, notwithſtanding a partial failure, as in the caſe of, 
marriage agreements, in fayour of a wife or children, where there has been a failure by the . 
father's or mother's relations in the. part they had engaged to perform; Earl of Feverſham v. 

Watſon, ſapra, Perkins v. Lady Tharnton cited in Pyke v. Pyke, 1 Vez. 376, or of part- be- 

he 0 coming illegal by a ſubſequent ſtatute; Dr. Betreſworth v. Dean and Chapter of St. Paul's, Sel. 

orte Ca. Ch. 66. or of part exceeding the power of the contracting party; Pawſey v. Bowen, 1 Ch. 

Ca. 23, Campbell v. Leach, Ambl. 740. So in the caſe of a ſale of an eſtate by lots, though 

as wit the vendor cannot make a good title to all the lots, yet the Court will oblige the purchaſer ta. 

Ir, P. take thoſe to which a good title can be made, if they can be ſeparated from the others without 

0,18 being leſſened in value. Poole v. Shergold, 2 Br. Ch. Rep. us) -. 


ö (So where A.) In the caſe of Lord Irnham v. Child, 1 Br. Ch. Rep. 95. Lord Thurlow is. 

ern. reported to have ſaid, that “ he ſhould be very ſorry to lay it down, that a man treating with a. 

: third perſon in truſt for a ſecond, whom he had refuſed to deal with, could therefore ſet the 

„ ntraQt aſide; that no caſe had gone ſo far; that Phillips v. Duke of Bucks was upon a dif- 
ference of price.” But in the caſe of Eyre v. Popham, M. 14 A. Ld. Bathurſt beld, that 

| an agreement entered into under the circumſtances ſtated by Ld. Thutlow, was not that fair 

_ agreement which ought. to be decreed in ſpecie by a. couit of equity. 


; an © ( But- 


. © Conveyances, releaſes, and agreements by parties, are not ſlightly to be blown off and ſet aſig, 
Per Ld. Macclesfield, Cann v. Cann, 1 P. Wms. 227. Equity therefore will not avoid a reaſcadi 


ed into it, or ſome paternal authority were exerted, and ſome benefit accrue to the father unde 


. 5.81.2, and 4. de paR. I. 27. Vinnius, in his Commentary on the Inſtitutes, p. $78. explaiti 
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(But as theſe.) The Court will not compel a purchaſer to take a title which is at all doubtich 
Shapland v. Smith, 1 Br. Ch Rep. 75. Cooper v. Denne, 4 Br. Ch. Rep. 80. nor will they inte, 
poſe whete a patty has forborne to inſiſt upon an agreement for ſeveral years, Scolefield v. White, 

cad, 2 Vern. 127, Wingfield v. Wheley, 5 Vin. Abt. 534. pl. 38. Powell v. Hankey, 29. 
Wms, Orby v. Trigg. 9 Mod. 2. unleſs the delay can be accounted for by ſpecial circumſtanceg 
Eq. Tr. c. 4.1. 27. nor in caſe of a written agreement, afterwards diſcharged by parol ; Goma 
v. Saliſbury, 1 Vern. 240. Ld. Milton v. Edgworth, 6 Br. Pi C. 580. Legal v. Miller, 2 Ve, 

nor in the caſe of a fale by auction, where an accident has happened to caſt a damp up 
the ſale, though withqut blame imputable to any one; as where the vendor's agent, Enown u 
fuch to the company preſent, bid for the purchaſer; Twining v. Morrice, 2 Br. Ch. Rep. 326. ng 
if the agreement be to do a thing which would tend to extortion, or promote inebriety ; Myth. 
wold v. Walbank, 2 Vez. 238 nor if damages be ſtipulated ; Woodward v. Gyles, 2 Vern, 1 
but a penalty in general will not be allowed to releaſe parties from their agreements; it bei 
viually deſigned merely as a medium for ſecuring the performance of the contract. Parks v. Wi. 
fon, 10 Mod. 517. Chilliner v. Chilliner, 2 Veg. 528. Sloman v. Walter, 1 Br. Ch. Rep. ail. 
Howard v. Hopkyns, 2 Atk. 371, ner will they interpoſe, if the agreement be faunded on a 
illegal conſideration, as that of ſtifling a proſecution for felony, or for fraud. 3 P. Wms. 2; 
Keen v. Stukely, Gilb. Eq. Rep. 153. Hanger v. Eyles, 2 Eq. Ca. Abr. 20. p. 46. - Hickey 
Phillips, Pr. Ch. 575. Sce acc. Savage v. Taylor, Ca. temp. Talb. 236. Young v. Clerk, Rr 
Ch. 538. Vaughan v. Thomas, 1 Br, Ch. Rep. 556. Davis v. Symonds, Scac. 1987. Solem 


and fair agreement, though founded on miſtake. Frank v. Frank, 1 Ch. Ca. 84. Stapleton, 
Stapleton, 1 Atk. 10. or though the party were intoxicated, or in priſon, at the time he ente. 


it. Coly v. Cory, 1 Vez. 19, Hinton v. Hinton, 1 Vez. 632. Kinchant v. Kinchent, 1B. 
Ch. Rep. 369. it will not decree a forfeiture after an agreement, in which, if there were a mil 
take, it was the miſtake of all the parties to it. Pullen v. Ready, 2 Atk. 592. Malden, 
Meirril, : * 8. Savage v. Taylor, Ca. temp. Talb. 236. For caſes of Fraud, wide infra, tit 
Fraud. J). ; | | i 


(4s Men.) Though we have borrowed this maxim from the civil law, yet we do not agu 
with the civilians in their defivition of what conſtitutes a nudam pactum, the want of conſiden 
tion not being regarded by them. In their law, © Nuda conventis eft, gue in nudis placiti et cn 
** tionis fnibus flat, nec certum nomen habens, nec ullam cbligandi gauſam pr eter cos ventionem. D.! 


ſome of the terms of this definition, Duo ſunt conventionum genera ; nnum corum, que ſpeciale u 
« habent, ex quo genere ſunt emplio- vendit io, logatio-conduBiio, ſocietas, mandatum, de pgitum, commodatus 
« pignus, et ſimiles contraftus, qui, qu:d certum nomen babent, dicuntur cantractus nominati, et obliga® 
« nem act᷑ianemgue producunt, non utique propter namen, guod extrinſecum guid ef! ate: accident; ſed prip 
60 ter ulililatem commercii, cujus indicium efl, quod certo ac proprio nomine avpellantur ; wel potins gma i 
% conventiones ob frequentiorem uſum talem accepere vim ac naturam, que etiam nibil ſpecialiter diba 
** fit, ex ipſo nomine ſatis intelligatur. Grot. L. 2. de Jure bell, et pac. 12. n. 3, Alterum ge! g 
* earum conventionum, qua nomine quidem proprio carent, ſed quibus preter conſenſum ſubeſt couſa, ut be 
4 exprimit e eee D. I. J. 5 2. Et he guogue conventiones ob li gationem et actionem pariunt. C 
ſaus definio dutlonem vel faftum certd lege, puta, fi quid tibi dedi aut feci ed lege, ut viciſſim mibi al 
6% dares aut faceres.” See further Penbl. Notes on Eq. Tr. p. 326. A mere agreement hy 8 e 
ditor to jake n leſs ſum than that which is owing to him, is nudum paftum. Heathcote v. Crook 
thanks, 2 Term Rep. 24. As to nudum poftum, fee Elſee v. Gatward, 5 Term Rep. 143. © 
conſideration executed will not ſupport a ſubſequent promiſe, unleſs the act were done at then 
-queſt of the party promiſing Dy: 2923. Lampleigh v. Braithwaite, - Hob, 105. Hayes! 
Warren, 2 Bainard, 141, Robertſon v. St. John, 2 Br. Ch. Rep. 140. or unleſs the party pm 
miſing were under a moral obligation to do the act himſelf, ar to procure it to be done. Chard 
v. Church, cited in Hunt v. Wotton, Sir T. Raym, 259. Turner v. Watſon, Bull. Vg Pri. 14 
ath ed. Trueman v. Fenton, Cowp. 544. An agreement to ſettle boundaries, though _— 
valuable is given, implics ſufficient conſideration extending to both parties, who have an intet 
in ſhunning contention. Penn v. Lord Baltimore, 1 Vez. 444. 5 


Page 71 (F. if it.) A conſideration . our law neceſſary, though the agreement h 
Fes evidenced by writing, unleſs the writing, as in the text, from its being of the hight 
ſolemnity, import a conlideration, or unleſs it be pegotiable at law, and the interel 

of third perions be involved in its efficacy; for in this latter caſe os berrveen the original parties, tht 
want of conſideration may be averred, and will bar the plaintiff from recovering. Pearſon : 
Garnett, 4 Mod. 242, Jefferies v. Auſtin, 1 Str. 674. Gilb. Lex Prætoria, 288, 289, Fond 
Notes on Eq. Tr. 335. Thaugh the agreement be under ſeal, yet if there be no conſiderati 
Equity will not decree ſpecifically ; for as in ſuch caſe nominal damages only could be recorent 

* 


n * 


* 


* 


* 


Aerni en rr Tia 


(ey which follows the law, will not give more ſubſtantial relief, 1 Ves. 460. 1 Atk. 
. Robinſon, 1 Eq. Ca. Abr. 123. Pr. Ch. 475. 8. C. Gild. Eq. Rep. 479. 8. C. 
v. Anſon, 2 Vez. 882. ; | 


4 tv will not ſupply the want of a ſurrender of a copyhold in favour of a 
2 nl the heir of. her father, though the father had covenanted to convey it, 
ake farther aſſurances; for the daughter is, in conſideration of law, a mere ſtranger, au/- 
5a, and the conveyance is merely voluntary. Furſaker v. Robinſon, 1 Eq. Ca. Abr. 123. 


p ; 
7% Equity will enforce the payment of a bond given to an innocent woman 
9 bath ſeduced, for it is premium puderie, Marchioneſs of Annandale v. Harris, 
ms, 432. Eq. Caf. Abr. 87. p. 6. 8. C. 3 Br. P. C. 445. 8. C. Cray v. Rooke, Ca. temp. 
153. 8. P. Anda bond of this kind hath been holden good at law. Turner v. Vaughan, 
If. 339. So where a proviſion has been made for her by an ineſſectual conveyance, it will 
Poſe in her behalf both againſt the grantor himſelf and his repreſentative, Ord v. Blackett, 
in 2 P. Wms. 435. and Carew v. Safford, ibid. See the laſt caſe in Ambl, 520. by the 
of Cary v. Stafford. Nor will it relieve againſt a bond given even to a common proſtitute, 
ere be no fraud in the caſe, though the application be made by the repreſentative of the ob- 
Hill v. Spencer, Ambl, 641. a circumſtance which hath been formerly thonght to ſtrength - 
he oround for relief. Matthew v. Hanbury, 2 Vern. 187. Aliter where there is fraud, as 
8 the plaintiff claims it as premium pudicitie, and ſhe is found to have been a proſtitute prior 
e time of her having been connected with the party giving it. Clark v. Periam, 2 Atk. 
But bonds of this kind entered into ex turpi cauſa are void: as where a woman, knowing a 
to be married, ſubmits to his temptation ; Prieſt v. Parrot, 2 Vez. 160. ot where a woman 
bg ignorantly married a man who had another wife alive, upon coming afterwards to the 
vledge of his ſituation, continues to live with him. Lady Cox's cale, 3 P. Wms. 339. 80 
re the condition of the bond was that the parties ſhould live together in a ſtate of fornica- 
Walker v. Perkins, Adminiſtrator, 3 Burr, 1568. 1 Bl. Rep. 517. S. C. 


quity will not carry a merely voluntary covenant beyond the letter of Baſſe v. 


4% Grey, 2 
on n decreeing the execution of agreements, it regards the intent of the V ern, 692. 
"_: fine itſelf to the ſtriltly legal operati U 
yt ies, and does not confine itſelf to the ſtrictly legal operation of the ;ule is eſta- 
ds. Where, therefore, marriage articles, literally taken, would give bliſhed in 
nhuſband or wife an eftate tail; it decrees a ſtrict ſettlement ; for other. favour of 
ue proviſions for the iſſue (a), the object of the ſettlement, might J == by 
"WW cfeated ; | many caſes; 
pip 4 | . : firſt, where 
10 l NE” x there are 
* les only as in ſones v. Laughton, 1 Eq. Ca. Abr. 392. pl. 2. Nandick v. Wilkes, 1 Eq. Ca. 
1. 393. pl. 5. Cuſack v. Cuſack, 1 Br. P. C. 47/0. Trevor v. Trevor, 1 P. Wms. 622. Dodd 
ml Dodd, Ambl. 274. Robinſon v. Hardcaſtle, 2 Term. Rep. 252. So where there are arti. 
„before marriage, and a ſettlement is made after marriage in the words of the articles, as in 
. atficld v. Streatfield, Ca. temp Talb. 176. or where there are both articles and ſettlement 
re marriage, and the ſettlement is made in purſuance of the articles, as in Honor v. Honor, 
och Wins. 123 . Roberts v. Kingſley, r Vez. 238. But otherwiſe, where the ſettlement made 
. marriage is et in purſuance of the articles; for then the parties will be preſumed to have 
hett- toa new agreement. Legg v. Goldwire, cited in Ca. temp. Talb. 20. Paityn v. Roberts, 
mT dbl. 315. And the ſame equity ariſes to the iſſue female. Burton v. Haſtings, Gilb. Eq. Rep. 
, ro Welt v. Eriſſey, 2 P. Wms. 349. and Hart v. Middleburſt, 3 Atk, 391. But this muſt 


hard underſtood where the articles make ne other proviſion for them. Powell v. Priee, 2 P. Wms. 


10 $. (6) But where this miſchief does not occur, or where the intention of the parties to create 
thi eſtate of inheritance is not ſufficiently explicit, it ſeems the rule is not applicable, Chambers 
tet hambers, Mof. 333. Green v. Eakins, 2 Atk. 476. Partyn v. Roberts, Ambl. 315. Cord» 


| v. Mackrill, Amb. 515. Highway v. Banner, 1 Br, Ch. Rep. 584. 


nt ln contraQts proper for a ſpecifick performance, equity conſiders them co- 
n as actually performed 00 From 1 they Se, 3 into. Mo- — to 

„ renanted to be laid out in land, it conſiders as land; and land ar- be laid out 

* ed to be ſold, it treats as money; and inveſts each with the qualities * — oY 

Fondl the other, | eir, and 

| not the 

cutor. Chaplain v. Homer, 1 P. Wms. 483, Scudamore v. Scudamore, Pr, Ch. 540. = 


3 A % n r mere. 


* wards v. Lady Warwick, 2 P. Wms. 171. Lechmere v. Earl of Carliſle, 3 P. Wms. 2a. 
| tled on the wife of a freeman of London in lieu of dower, will not bar her of her cuſtomm 
part. Babington v. Greenwood, 1 P. Wms. 530. It will not be perſonal aſſets; Earl of pen 
broke v. Bowden, 3 Ch. Rep. 115. 2 Vern, 52. 8. C. Lawrence v. Beverley, 2 Keb. 841. cit 
alſo in 1 Vern. 471. It ſhall be ſubject to the curteſy of the huſband, Sweetapple v. Bindoy, 
Vern, 536. Otway v. Hudſon, 2 Vern. 583. Cunningham v. Moody, 1 Vez. 176, but not 
the dower of the wife, becauſe ſhe is not dowable'of an equitable eſtate. It ſhall paſs as land 
a will, under ſweeping words, if at the time of making the will the teſtator has an equitaly 
eſtate therein, Davie v. Beardſham, 1 Ch. Ca. 39. Prideaux v. Gibben, 2 Ch. Ca. 144. | 
ner v. Mills, Moſ. 123. Alleyn v. Alleyn, Moſ. 262. Grecnhill v. Greenhill, 2 Vern, 6 
Pr. Ch. 320. 8. C. Shorer v. Shorer, 1o Mod. 39. Lingen v. Sowray, 1 P. Wms. 112. Pr. d 
400. 8. C. Langford v. Pitt, 2 P. ums. 629. Guidot v. Guidot, 3 Atk. 254. Potter v. 
ter, 1 Ve. 437. Gibſon v. Lord Montfort, 1 Vez. 494. And it will not paſs as money unk 
a general bequeſt to a legatee, unleſs deſcribed as ſo much money agreed to be laid beth | 
Croſs v. Addenbroke, and Fulham v. Jones, cited in a note 3 P. Wms. 221. Where a recog 
would be neceſſary to give a perſon the abſolute intereſt in it, if land; a fine will not be ſuſi 
ent. Colwell v. Shadwell, cited in 1 P. Wms. 471. 485. Edwards v. Counteſs of Warwick,; 
Wms. 151. Collet v. Collet, 3 Atk. 11. Trafford v. Boehm, 3 Atk. 447. Carter v. Cam 
Ca temp. Talb. 252, But equity will not conſider money as land, unleſs the covenant or din 
tion to lay it out in land be expreſs, Symons v. Rutter, 2 Vern. 227. Curling v. May, cited! 
3 Atk. 255. And money thus circumſtanced ſhall he deemed as part of the perſonal eſtate 
one who might have aliened it, there being no other uſe but to himſelf, Chicheſter v. Bic 
ſtaff, 2 Vern. 295, Pulteney v. Earl of Darlington, 1 Br. Ch. Rep. 236, Wade v. mag 
Bro. Ch. Rep. 368. But ſee Lechmere v. Earl of Carlifle, 3 P. Wms. 220. Ca. temp. Talb, 
S. C. Where land is agreed or directed to be ſold, it ſeems, the creditors of the bargainor n 
compel the heir to convey the land. Beſt v. Stamford, x Salk. 154 (). Therefore the per 
eſtate of a man, who, in conſideration of marriage with an orphan of a citizen of London, 
covenanted to take up his freedom of the city, was divided according to the cuſtom, thought 
covenant was uot performed. Frederick v. Frederick, 1 P. Wms. 710. 4 Br. P. C. 7. 


(If a Creditor.) Ambl. 332. But gs. whether equity will not relieve in ſuch caſe, if the 
curity be bettered, 1 Ch. Ca. 110, TAN 0 a 


(If Money.) As this caſe is ſtated in Lady Holles, v. Wyſe, 2 Vern. 289. and in Sboł 
Parker, 2 Vern. 316, the intereſt was reſerved at bl. per cent, with an agreement to accept 
fer cent. if duly paid: 'a ſtatement doubtleſs correct, as it reconciles the caſe to the other dec 

ons upon this point, which at preſent It claſhes with. See Jury v. Cox. Pr. Ch, 160. Waln 
v. Booth Bernard, Ch. Rep. 481. Nicholls v. Maynard, 3 Atk. $519. 3 Burr. 1374. 


(5) Vol. i. In the caſe of Lucas v. Commerford alluded to in the preceding pan 
pag. 107. of this work, Lord Thurlowe declared his opinion, that a decree for 
v. Virgin, cißick performance could not be made on a covenant to build, by re 
3 Vez. jun. of its uncertainty. But this poſition, it has been ſaid in a later caſe ff 
184. admits this prop" an : if the tranſaQtion and agreement be in its nat 
defined, perhaps there would not be much difficulty to decree a ſpeci 
performance: but, if it be looſe and undefined, and it be not exprel 

diſtinctly what the building is, ſo that the court can deſcribe it as 1 

| | ject for the m—_ of the maſter, the juriſdiction cannot apply, _ 
„ Williams v. It is no objection to a ſpecifick performance of an agreement i 
wel Cheney, leaſe, that the party means to uſe the eſtate for another purpoſe than i 


117 14. 059. which has been ſtipulated, and that he has entered into an agreement 

\1 a third perſon, which, if executed, will not be a fulfilment of the pt 
1 | contract, and occaſion a forfeiture, provided he offers to take it under! 
VOOR conditions agreed upon. : 


"81 (C) Df Parol Agreements, or ſuch as may be l 
_ do be within the Statute of Frauds and Perjuris 
| 1 Page 2 (Por. 7.) By 4 Ann. e. 16. fl 15. it is declared, that declarations of 
1 truſts, &c. of fines or recoveries ſhall be valid and eſſectual, though the deed of 
_— de made after che levying or ſuffering of ſuch fine or recoveries, 
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bat a judicial ſale of an eſtate under a decree of the court of Chance - Attorney 
; not withio the ſtatute. Thus 4. being likely to die, made a con- General v- 
nce of a real eſtate in favour of a charity, and then made a will, by at 7 une 
ich he gave 3000l, (the exact value of that land,) and alfo 2 50l. to the 
e charity, and gave the eſtate to D. (wife of B.) and C. A bill was 
ught for an account, and for the direction of the Court for a ſettlement 
the eſtate under the will; and a decree was had thereupon, and the 
er was thereby directed to receive a ſcheme for carrying the convey- 
e into execution; the foundation of part of which was to conſider, in 
at way the money ſhould be laid out, and a perpetual fund created for 
> maintenance of the charity. The maſter reported a ſcheme for laying 
the money in the purchaſe of lands; and the caſe being ſet down to 
heard on the matter reſerved, the Court made a decretal order confirm- 
> the maſter's report, and ordering that the ſcheme ſhould be approved 
and the other matters therein carried into execution, Theſe direQions 
re all acquieſced under by B. and D. who ſurvived. him.. After her 
D.'s) death, an information was brought on behalf of the charity, toge- 
er with the adminiſtratrix of O. to have this purchaſe carried into exe- 
ation by the aid of the Court againſt the deviſee of the heir at law of D. 
d the infant fon of C. the co-deviſee with D. And it being objected 
lat there was no agreement ſigned purſuant to the ſtatute of Frauds, one 
eſtion was, whether the tranſactions which paſſed in the life-times of D. 
d C. amounted to a binding agreement on them for the ſale of the lands? 
nd Lord Hardwicke held, that here was ſuch an agreement as the Court 
ght to execute notwithſtanding the ſtatute ; this being a judicial fale of 
he eſtate. And upon the ſame principle it is holden that purchaſers be- Ibid. 221 
dre the maſters are out of the ſtatute, and the Court will in ſuch caſes | 
arry into execution againſt the repreſentative, a purchaſe by a bidder be- 
dre the maſter, ' without the bidder's ſubſcribing, after confirmation of 
he maſter's report that he was the beſt bidder ; the judgment of the Court 
aking it out of the ſtatute. So if the authority of an agent who ſubſcrib- Ibid. 
d for a bidder before the Maſter cannot be proved, yet if the Maſter's 
eport can be confirmed, the Court will carry it into execution, unleſs there 
e ſome fraud. | | 
And Lord Thurlow was of opinion, where the attornies, concerned in Cox v. 
ſuit by a firſt mortgagee for a forecloſure, agreed, with reſpe& to the & 
nal decree, that the eſtate ſhould be fold, the firſt mortgagee paid prin- 34. 
ipal and intereſt, and the remainder paid to the ſecond mortgagee, but 
at the former ſhould in the mean time take a decree; that if the firſt 
nortgagee made an improper uſe of the decree, this 2 though 
dy parol, might be read, on an application to open the forecloſure, as an 
agreement relative to a decree; the attornies being competent to make 
agreements relative to the orders of the Court. And upon that ground 
e admitted the evidence of it de bene M, though it had been rejected at 
* Rolls, becauſe it was not in writing, and therefore void under the 
tute. | | 


(That if.) See Eyre v. Iviſon, Scac. Tr. 1785. cited 2 Br, Ch. „ 563. Stewart v. Care- 
eſs, Scac, Apr. 1786. cited bid, 564. and Rondeau v. Wyatt, 2 H. Bl, Rep. 68. If the party 
pimſelf die, his heir will, it ſeems, be bound on a bill of revivor, Per Lord Hardwicke, 1 Vez. 

. And, upon this principle, equity will decree an agreement on evidence of its having been 
confelled by a party to althaugh it be denied by his anſwer, As where an agreement was 
proved by one witneſs on „and poſitively denied by the defendant's anſwer ; but there was 
2 in the eauſe that the defendant had confeſſed the agreement : the Maſter of the Rolls 
offered to direct an iſſue to try the agreement if the defendant deſired it; but he declined that, 


his Honour would make an order that his anſwer ſhould be read at the trial, which his 


Honour refuſed, there being circumſtances to corroborate the evidence of the ſingle witneſs, ay 


© ſhewn to the huſband, who afterwards accepts of 2000. under a will, is no foundation fort 


| $03. A note ſigned and given by a huſband to his wife previouſly to their marriage, promily; 
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decreed the agreement to be carried into execution. Oaly v. Walker, 3 Atk. 407. Where thy 
two defendants in a ſuit confeſſed an agreement in their anſwer, but different from that ſtats 
in the bill, and an agreement different from either was proved by the teſtimony of only a linge 
witneſs, Lord Loughborough C. decreed a performance purſuant to the terms of the agreemen 
confeſſed by the anſwer. Mortimer v. Orchard, 2 Vez. jun. 243. In what manner, and i 
what. caſes the ſtatute may be plezded to a bill for the performance of a parol agreement, i 
in Whitbread v. Brockhurſt, 1 Br. Ch. Rep. 404. Whitchurch v. Bevis, 2 Br. Ch. Rep. 5g 
and the caſes there mentioned. See alſo Mitf. Eq. Tr. 212. Taylor v. Beach, 1 Vez. 29). 


So Where a parol) Where a man, in confidence of a parol promiſe, has omitted Page "3 
making that proviſion for others which he intended, ſuch promiſe has been enforced 
in equity on the ground of fraud. Deveniſh v. Baines, Pr. Ch. 3. 2 Eq. Ca. Abr. 
43. S. C. Sellock v. Harris, Vin. Abr. tit. Contra and Agreement, (H). p. 31. Reech v. Kenn 
ate, Ambl. 67. Harris v. Horwell, Gilb. Eq. Rep. 11. | 


(On a Bill) A letter from a father to his daughter that he will give her 300ol, ng 


decree. See a different ſtate of this caſe in 9 Mod. 3. 2 P. Wms. 65, Nor is a letter promiſq 


a portion, but not reducing it to any certainty. Hall v. Butler, ys Ca. Abr. p. 7. Gilb. La 1 
Prætor. 243. For a letter cannot be ſet up as an agreement unleſs the terms of the contract u re 
diſtinctly ſet. forth therein. Seagood v. Neale, 1 Str. 426. Pr. Ch. 560. Clerk v. Wright, 1 e 
Ark, 13. But a letter (though not ſigned) referring to, and promiſing to perform an agreemet ay 
in which the terms are ſet forth, is ſufficient, Tawney v. Crowther, 3 Br. Ch. Rep. 318. f 
Whether a court of equity will decree an agreement entered into by letter, if a deed appear pn 
have been afterwards framed, (but not executed,) varying the terms expreſſed in the let! 4 
Cookes v. Maſcal, 2 Vern. 35. Or if the terms be varied by parol? Jordan v. Sawkins, 3 
Ch. Rep. 388. See 2 Ch. Ca. 180. Fitzgib, 213. 2 Salk. 444. That an agreement in urntig ( 
may be diſcharged by patrol, ſee 1 Vern. 240. 2 Vez. 376, A bond given by a woman to heris bg 
tended huſband, conditioned to ſettle an eſtate upon him in fee, is good evidence of the a 1 
ment ſo ſpecified in the condition on a bill in equity to carry it into execution, though it be by 
void at law, Cannel v. Buckle, 2 P. Wms. 242. It is a ſufficient ſigning, if a perſon, lun 
#he contents, ſubſcribe a deed as a witneſs only. Welford v. Beazely, 3 Atk. 503. 1 Vez. 6. 1 A 
Wilſ. 118. As to the ſignature, in order to comply with the requiſitions of the ſtatute, it mul 0 
have the effect of giving authenticity to the whole inſtrument; and where it has that eſſect, be 
is immaterial in what part of the inſtrument it is found: but where a party has given writes ut 
inſtruQions to his agent for a leaſe, and had inſerted his name in thoſe inſtruftions as applicable h, 
only to a particular purpoſe, the Court of Exchequer held that this did not amount to a ſufficiat But 
authentication. Stokes v Martin, 1 P. Wms. 771. note 1. It was formerly thought neceſan h. 
that both parties ſhould ſign; but in the caſe of Cotton v. Lee, before the Lords Commiſſion Por 
ers, 1770, it was determined to be ſufficient, if the party charged has ſigned, Cited in 2k, of 
Ch. Rep. $64. An agreement 1 5 by one party may, in ſome caſes, be concluſive againk 05 
h. Owen v. Davies, 1 Vez, 82. But though the contract itſelf muſt be in writing, an a he 
thority to buy, or treat as agent for another, may be good without writing. Vin. Abr. tit co ey 
ira and Agreement, (H), p. 45. Wedderburne v. Carr, in the Exchequer, T. T. 1775. } an 
Wooddeſ. 427. x Gt 


(But abet) Pr. Ch. 402, S. C. see Lord Hardwicke's obſervations upon this caſe, 3 Al. 


to rectify a miſtake in the ſettlement, in conſideration of which ſhe was induced to execute l. 


was holden to be part of the ſettlement, and bindin h his aff _—_ 
v. Hope, 2 Atk. 558. , g on the huſband and his aſſignees. T. 


1 2 The plaintiff agreed with the defendant to ſell him a houſe for 649. 
P. Wms. and by conſent of both parties an attorney was employed to make a dr 
570, of the conveyance ; which the attorney accordiogly prepared and ſent u 
the defendant, who made ſeveral alterations therein with his own hand, 
and delivered it back to the attorney to be engroſſed; upon which a tim: 
was appointed for the plaintiff and defendant to meet at a tavern to execut 
the writings, and for the latter to pay the money, The plaintiff and bis 
attorney came to the tayern, where the plaintiff executed the "oy 
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1 having gotten the conveyance regi (the houſe being in Middle- 

) brought his bill againſt the defendant to compel him to pay the pur- 
iſe-money. The defendant pleaded the ſtatute of frauds ; and it was 

den he was not bound, he not having ſigned the agreement. | 
A. agreed by parol with B. for the purchaſe of lands, B. delivered Whaley v. 
rent-roll which was dated and altered in his own hand- writing, and : genal, 


ewed by the title of it that an agreement had been made between them 5 „el 


ſale of the eſtate at 21 purchaſe. An abſtract of the title 
a delivered to A. eg 4 the deeds, in order to be compared 
ich the rent · roll. B. likewiſe wrote letters to ſeveral of his creditors, 
forming them that he had contracted with A. for the ſale of his eſtate 
21 years purchaſe, and ſent the tenants to treat with A. for the renewal 
their leaſes: Notwithſtanding all theſe circumſtances, upon As filing 
bill for a ſpecifick performance, the plea of the ſtatute of frauds was 
owed by the Houſe of Lords both as to the diſcovery and relief. 
If there be general inſtructions for an agreement conſiſting of material 2 Br. Ch 
reumſtances, to be hereafter extended more at large and to be put into Rep. 569. 
e form of an inſtrument with a view to be ſigned by the parties, and no 
aud, but the party takes advantage of the locur penitentie, he ſhall not be 
dmpelled to perform ſuch an agreement as that, when he inſiſts upon the 
atute of frauds, Per Lord hurlow. Page 74 


(There are) In Lacon, v. Meitins, 3 Atk. 4. Lord Hardwicke faid, that payment had always 
en holden a part per foi mance. But it ſeems that it is not ſo in the caſe of lands. Seagpode 
| Meale, Pr, Ch- 860. Lord Pengall v. Koſs, 2 Eq. Ca. Abr. 46. pl. 12. Simmons v. Corne- 
us, 1 Ch. Rep. 128. But ſee Voll v. Smith, 3 Ch. Rep. 16. Anon. 2 Freem. 128. Acts done 

part performance, muſt be ſuch as could be done with no other view or deſign than to perform 
he agreement, and not ſuch as are merely introductory or ancillary to it: they muſt be ſuch, - 
do, as would be a prejudice to the party who has done them, if the agreement ſhould afterwards 
de vacated; and where no fraud is alledged, it ſeems, that the terms of the, agreement 
uſt be certainly proved. Guntef v. Halſey, Ambl. 5386. Whitbread v. Brockhurſt, 1 Br. 
h. Rep. 412. The giving of poſſeſſion is to be conſidered as an act of part performance. 
Butcher v. Stepeley, 1 Vern, 363. Pyke v. Williams. 2 Vern, 455. Lockey v. Lockey, Pr. 
h. 519. Laconv, Mertins, 3 Atk. 4, Floyd v. Buckland, 2 Freem. 268. Stewart v. Denton, 
Fonbl. Notes on Eq. Tr. 38. but poſſeſſion wrongfully obtained, or from perſons not competent 
o give it, of however long continuance, will not avail. Hole v. White, cited in 2 Br. Ch. Rep. 
og. Ireland v. Rittle, 1 Atk. 541. The giving directions for conveyances, and going to view 
he eſtate, are not conſidered as acts ot part pertormance. Clerk v. Wright, 1 Atk. 12. Wha- 
ey v. Bagenal, 6 Br. P. C. 45. Hole v. White, ſupra, Nor will deſiſting from a purchaſe of 
ands in favour of another, upon certain terms, take an agreement in favour of the party de- 
bſting, as to part of the lands, out of the ſtatute. Lames v. Bayley, 2 Vern. 627, and ſee Vin. 
Abt. tit. Contract, &c. H. pl. 32. 2 Eq. Ca. Abr. 45. 10. which ſeem to be the ſame caſe. 


* 


3 


Nerger 


— 
fy 
YI. 


(One that) That a defect in a written agreement cannot be ſupplied, ſee Binſted v. Page 75 
e oy 65. But on the ground of fraud or millake it may. Joynes v. Stat- 
am, 3 Atk, 388. 


fo 


Although pyrol agreements are bound by the ſtatute, and agreements Hales v. 
are not to be part parol, and part in writing; yet a depoſit or collateral 3 
ſecurity for the performance of a written agreement, is got within the 2 Verb 645. 


purview of the ſtatute, a Ruſſell v. 
| Ruſſell, 1 
Br, Ch, Rep. 269, E401 


(4. That the Clayſe) Nor does it extend to a promiſe to worry at the plaintiff's father'y 
death, or to leave an annuity by will, for ſuch promiſes may be perfected within the year, Cook 
„Str. 34, Fenton v. Emblers, 3 Burr, 1278. 1 Bl, Rep. 333. 


5. A doubt 


FT, 


> © %  S |» = 


— 
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2 Tem F. A doubt was formerly entertained, whether, if the undertaking u 
Rep. 89. third perſon were before the delivery, it were within the Ratute, } 
1A. B 120. the general line now taken, is, that if the perſon for whoſe uſe the gu 
Aare furniſhed is liable at all, any promiſe by a third perſon to payt 
debt, wut, in all caſes, be in writing. | 9 
Fiſh'v. If A. in conſideration that B. will ſtay proceedings in an action be h 
Hutchin- commenced againft C. to recover a fum of money due from C. to f 
—— * promiſe to pay that money, ſuch promiſe muſt be in writing, Yor it is 
Reed 5. 94. pay a debt of another perfon ſti 2 but where in conſidera 
Naſh, that the plaintiff in an action of affault and battery againſt F. S. wy 
1 Will. zos. withdraw his record, and forbear to proceed, the defendant promiſal 
pay him 300. the Court held the promiſe not to be within ehe ſtatute, 
dhe conſideratiod was new, here was no ſubſiſting debt; it could no 
known before the trial whether the plaintiff would recover any dam 
| or not. 
Williams v. J. S. becoming inſolvent, made a bill of ſale to the deſendant of 
N ly goods in his dwelling- houſe in truſt to be Told for the benefit of i 
2 Wilk. 208. creditors. After the defendant had taken poſſeſſion, the landlord c 
* to diſtrain for rent, and to prevent the diſtreſs, and that the ſale ni 
go on, the defendant promiſed to pay it. This promiſe is not vii 
the ſtatute. | 1 
Alexander 6. That as to the clauſe reſpecting ſales, it has been formerly thong 
3 8 that it means only preſent and immediate ſales, and does not include er 
2 20. cutory contracts, where goods are beſpoken, and time is given by ſpall 
p. 20. f . » 42 
Towers v. agreement for the delivery of them, and payment of their value. But 
'Olborne, conſtruction (a) has been denied in a recent determination of the coun 
Suu. 506. Common Pleas, Wilſon, J. difſent., where an executory contract, met 
* e 42 contract of ſale, even though confeſſed by the defendant in his anſwer 
Burt. 201. Chancery, was determined to be within this proviſion. To this opnalii 
(a)Ron- it may be added, Lord Thurlow intimated an inclination, when the al 
Ws Was before him in Chancery, 8 | | | 
FH. Bl. Rep. 63. 3 Br. Ch. Rep. 154. 8. C. 


Simon v. An auctioneer is an agent as well for the buyer as the ſeller; and 
Metwier, 3 entry of the contract in his books is ſufficient to ſatisfy this proviſion 
Burr 5 © the aft : | 

1 Bl. ep. 8 

599. 8. C. Bull. Nif Pri, 280. 4th ed. 


1d Raym. A contract for the ſale of timber growing upon land is not within 
182. 22 but may be by parol, becauſe it is a bare chattel. Per Jah 
3 5 Wherever a man is under a moral obligation to do a thing, and 
Scac. Tr. J. ther does it without requeſt, a ſubſequent promiſe to pay is good, thoy 
G. 3 Bull, not in writing; as where an overſeer promiſes by parol to pay um ape 
= my crys who, 'without his knowledge, has adminiſtered medicines-to 
i r. 79 
Tomlinſon H. promiſed if the widow of an inteſtate would permit him to be join 
0 with her in the letters of adminiſtration, that he would make | 
. ©. - deficiency of aſſets to pay debts. Lord Hardwirhe held this pro 
not 2 * act; 1 within the firft branch of the ſection, for A. 
not adminiſtrator at the time of making it; not within the ſecond; 

here is a new diftin& conſideration, was 


„ 
> 
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addition to the ſolemniĩties required by the ſtatute of frauds in order 

ive validity to agreements, the legiſlature, by the ſtatute of 23 Geo. 

. 58. have impoled a ſtamp duty of fix ſhillings © upon every ſkin 

r piece of vellum or parchment, or ſheet or piece of paper upon which 

y agreement ſhall. be engroſſed, written, or printed, whether the 

ie ſhall be only evidence of the contract, or obligatory upon the 

arties from its being a written. inſtrument. 

Provided that nothing in the act ſhall extend to charge or make lia · Sed. ;, 


le any label, flip, or memorandum, containing the heads of inſurances 
o be made by the Corporation of the Royal Exchange Aſſurance, or 
ondon Aſſurance, or the Corporations of the Royal Exchange Aſſu- 
ice of houſes and goods from fire, and London Aſſurance of houſes 
ad goods from fire, or any of them, to the payment of the ſtamp du - 
ies charged by this act upon contracts or agreements. 515 
« Provided alſo, that nothing therein ſnall extend to charge with the Sect. 
dove duty, any memorandum or agreement for any leaſe at rack rent, 
ff any meſſuage under the yearly value af five pounds ; or to charge 
ay memorandum, or agreement for the hire of any labourer, artificer, 
manufacturer, or menial ſervant: or to charge any memorandum, let- 
r, or agreement made ſor or relating to the ſale af any goods, wares, 
dr merchandizes; or to charge any memorandum or: agreement where 
e matter of ſuch memorandutm or agreement {hall not exceed the fam 
ff twenty. pounds ; or to charge any memorandum or agreement in that 
of Great Britain called Scotland; that ſhall be ſtamped with the 
7 required on deeds in that part of Great Britain called Scotland. 
rovided alſo, that no memorandum or agreement not ſtamped ſhall Sea. 5. 
Wc deemed. to be void in caſe the ſame ſhall be ſtamped at the head By fiat. 32 
fee, or the ſaid duty ſhall be paid thereon, and a receipt given there · 9 


Wn for the ſame by the proper officer receiving ſuch duty, within twen · u — arg 
yo days aſter the ſame ſhall have been entered into“? petting 


p n N merchan- 
, notes, or bills of exchange contained in letters paſſing by the poſt, between merchants 
ding 50 miles from each other, are'exempted from the above duties. ER 


he implication from the laſt proviſo ſeems to be that the inſtrument Ford v. 
not be ſtamped after the twenty-one days have elapſed : but the prac- 228 
is otherwiſe,” and upon payment of the penalty, it may be ſtampt at Rep. 32. 

y time. 

W Upon a bill for a ſpecifick performance of à contract for the leaſe of a Hearne v. 
ſe, an unſtampt paper being offered in evidence as containing the terms James, 3 
the agreement, the Maſter of the Rolls, upon the above act, rejected f . 
obſerving that where the terms are 7 writing the inſtrument MER 
* ſtampt, though parol evidence might otherwiſe have been given 

them. fs | ee 

A broker, when he bought goods for his principal, agreed for one half v. 
cent. to indemnify him — — loſs _ — was holden, Saenbn. 
at this agreement, though in writing, need not be ſtampt, it being a 3 Ter. Rep. 
tract relating to the ſale of goods, and ſo withit) one of the parts of the *** 

viſo in the fourth ſeQions . 

Toa bill for a ſpecifick performance of an agreement for the ſale of Cooke v. 
tain freehold premiſes; and ſtock in trade, principally. conſiſting of ſtock Tombs, 
2 tuber for ſhip-buildiag, and ſome houſes, the defendant pleaded the Anitr. 420. 
tute of frayds, It appeared that, pending the-negaciation, * 
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dant delivered to the plaintiff a particular of the premiſes and property 
be fold, and the terms or conditions of the ſale, all in his own hay 
writing, and ſigned by him, when it was agreed, that the plaintiff ſh 
have till a certain day to conſider of the purchaſe, as he objected to t 
price, It was afterwards agreed, that the purchaſe ſhould: take place | 
a reduced price; and verbal inſtructions for a' conveyance were given 
both parties together to an attorney, to whom the defendant delivered t 
particular, as inſtructions for the deed, * which was prepared, read on 
and approved by the parties. The court of Exchequer held, that th 
circumſtances were not ſufficient" to take the agreement out of the ſtatye 
that the particular was not made out, as evidence of any agreement, | 
merely as a liſt or catalogue of the matters for ſale, to enable the purch 
ſer to form a proper eſtimate of their value: that it was delivered into d 
attorney's hands for the ſame purpoſe : and was ſigned merely to authe 

ticate it as ſuch liſt : that it was delivered in as the foundation of a 
at a higher price; and could be no evidence of the terms of the ſecy 
contract, or even of its exiſtence ; ſince with the price, the parcels i 
may have been varied: that the inſtructing an attorney to draw con 
ances, and his doing ſo, is no part performance of a contract: to take d 
caſe out of the ſtatute, there muſt be a part execution of the ſubſtance; 
the agreement itſelf, that the agreement being void as to the land, muf 
Lea v. Bar- void alſo as to the perſonal property, which was to be ſold with it; it 
ber, Anſtr. one entire contract, and the whole muſt ſand or fall together: that 
428. u. S. P. could never be the intention of the parties, that the ſtock ſhould be { 
apart from the premiſes, as moſt of it was of little comparative value ſo 
f rately; and the agreement being for one entire ſum, they could not ſe 
Lint 4 i—As the bill, however, charged, that a correſpondence took pla 
3 Br. Ch. from which, if produced, the agreement might be proved; the plea u 
Rep. 161. ordered to ſtand for an anſwer, with liberty to except as to that particuly, 
318. A parol promiſe to pay the debt of another, and alſo to do ſomethix 
2 "* elſe, is void in toto; for that part which relates to the debt of another 
+ Term. void within the ſtatute, and the contract being entire, the plaintiff cus 

Rep. 201. ſeparate it, and recover on part only, | 
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(0 ) Pow far the Laws of this Country attat 


Vaugh. 281. 1 the king of Zngland enter with his army in « hoſtile manner i . 
I. territories of another prince, and any be born within the places PR 
ſeſſed by the king's army, and ithia hi 100, n 


- 


*A'L'T EN. s. 19 


on is a ſubject born to the king of England, if from parents ſubjects, 
not hoſtile. | . 


If on Ee)! But &, Whether the eaſes referred to warrant this conſtruftion ; and ſee the 
of Doe ex dim Count Dwoure v. Jones. where it was determined, that the fon of an _ 
her of an Engliſs mother born out © the king's dominions, cannot inherit an eſtate in right o 

mother. Ihe judgment of the Court went upon the ſtatutes of 4 Ger, 2:5. 21. and 13 G. 3. 
7. which confine the privilege to the paternal heirs, and were conceived to be parliamentary 
oſitions of the 25 E. 3. 4 Ter. Rep. 300. | 


By the 41h Geo. 2.) The confirmatory clauſe here alluded to, differs from the Page 78 
mie of Ann in this 1eſpeR, that it reſtrits the privilege to the paternal line. 

words are, That all childieg born out of the ligeance, Sc. 9 father: ſhall 
zatuial-born ſubjects, c.“ N 


By the 13 Ges. 3. c. 21. the proviſions of the above acts are extend - 
d to grand- children, flill however adhering to the paternal line, with 
droviſos that nothing in that act ſhall be conſtrued to affect any of the 
imitations or reſtrictions of the act of 4 Geo. 2. c. 21. or to repeal or 
ter the act of 5 Geb. 1. c. 27. hereafter mentioned; or to repeal or 
ter any law or cuſtom concerning aliens“ duties, cuſtoms, and impo- 
tions, or to cauſe any privilege, exemption, or abatement relati 
hereto, in fayour of any perſon naturalized by virtue of that act, unleſs 
ch perſon ſhalt come into this realm, and there inhabit and refide, 
dd ſhall take and ſubſcribe the oaths, and make, repeat, and ſubſcribe 
he declaratiop appointed by the act of 1 Geo. 1. c. 13. entitled, an act 
br the further ſecurity, Ic. at the places and times, and in the man- 
er directed by that act, and alſo receive the ſacrament of the Lord's 
pper according to the uſage of the church of England, or in ſome pro- 
ſtant or reformed congregation within the kingdom of Great Britain, 
ithin three months before his taking the oaths in the ſaid act menti- 
ned, and ſhall, at the time and place of taking ſuch oaths, and of 
paking, repeating, and ſubſcribing the ſaid declaration, produce a certi- 
cate {igned by the perſon admigiſtering the faid ſacrament, and figned 
dy two credible witneſſes, w entry ſhall be made of record in 
e court and courts reſy&cti erein ſuch oaths ſhall have been 
nade and ſubſcribed, or reward. And it is further 
provided, that no perſon ſhall be by this act enabled to defeat any 
ſlate, right or intereſt, which on the laſt day of that ſeſſion ſhould be 
ad or veſted in any other perſon, or to claim or demand any eſtate or 
tereſt which ſha een accrue, ſo as ſuch claim or demand ſhall 
de made within five years after the ſame ſhall accrue.” 
dy ſtat. 14 and 15 5 8 c. 4. it is enacted, That if an Engl/b ſubjeQt 
deyond the ſeas, and there become a ſworn ſubje& to any foreign prince 
tate, he ſhall, during his reſidence abroad, pay ſuch impoſitions as 
ds do; with a Kane”, that if he returns, and lives here, he ſhall be 
red to his liberties and privileges. 
t ſhould here be obſerved, that the duty of allegiance ariſing from Y 
n 18 E and unalienable, and that it is not in the power of any Foſt. Ce, 
te ſubject to ſhake off his allegiance, and transfer it to a foreigo L. 59. Dy. 
ce ; nor 18 it in the power of any foreign prince by naturalizing or em- ** * 
ing a ſubje& of Great Britain, to diſſolve the band of allegiance be- 
en that wet and the crown, But when, by treaty, eſpecially if ra- 
U by ad of parliament, our ſoygreign cedes any iſland or region to 

N r the inhabitants of f. ** territory, though born act 

1. — | * 


50 ie e . : 


Lf 
, 


Co. Litt. If an alien be a diſſeiſor, and obtain letters of denization, and then ü 


fee in na- titled to claim within any foreign country, any of the immunities ori 


& » * 


tained to his crown and authority, become effectually, aliens, or liable 
the diſabilities of alienage, in reſpe& of their future concerns with th 
country. And fimilar to this ſeems the condition of the revolted Amen 
cans, ſince the recognition of their independent commonwealths, 


the allegiance of our king, or being under bis proteQion whillt it wel 1 $ 


” 
Cr 2 * 


rage 79 (B) Of Natuzalization and Denization, the Di 
dleence and Etkeſt of them. 


(Mun is) | But Q, ſince the ſtatute of 23 Geo. 3..c. 28. 
(Van Alien be) This proviſo is required by St. 32 H. 8. c. 16. ſ. 7. 


278. b. geſſeiſee releaſe unto him, the king ſhall not have the land; for the n 
leaſe hath altered the eſtate, and it is, as it were, a new purchaſe : othe 
wiſe it is, if the alien had been feoffee of the diſſeiſee. hs 
Page 866 t 72 1 ; 
(But this Statute) A naturalized perſon is not eligible to the office of conſtable. 5 Burr, 20 
When any foreigner, diſtinguithed by eminent rank or ſervices, is naturalized, it is uſual fir} 
paſs an act for the repeal of theſe ſtatutes in his favour, and then to paſs an act of naturaliazti 
without any exception. 4 Ann. c. 1. 7 Geo. 2. c. 3. FO; TAR» 


(5) It vas And by 14'Geo. 3. c. 84, it is enacted, That no naturalization 
uſual to in- ſhall in future be received, unleſs there ſhall be a clauſe in it, declarin 


ſert a clauſe « that the perſon to be naturalized ſhall not thereby obtain, or become a 
to this ef- 


turalization dulgences in trade, which are or may be enjoyed or claimed therein vil 
bills before “ natural- born Britiſh, ſubjects, by virtue of any treaty or otherwiſe, uu 
the paſlivg 4 ſuch perſon ſhall have inhabited or reſided within Great Britain, ot it 


+ ee % dominions thereto belonging, for the ſpace of ſeven years ſubſequent 


tice had ob- the firſt day of the ſeſſion of parliament in which the faid bill of , 
tained ever ( ralization ſhall have paſſed ; and ſhall not have been abſent out of t& en 
5 carb fame for a longer ſpace than two months at any one time during will of 


in conſe- 4 ſaid ſeven years ().“ 
quence of a | | U 


petition to parliament at that time from the City of London, complaining of the great abit 
of the privileges of naturalization in this 1eſpet. Debrett's Deb. 3 vol. 124. 


| | T4 W an , Icy 
By ſtatute 13 Ges. 2. c. 3. 2 foreign ſeaman, who in time of wliiiſco+: 
ſerves two years on board an Engli/b ſhip by virtue of the king's proche 


mation, is % fa&o naturalized under the like reſtrictions as in 12 V. 
c. 2.; and by ſtatute 13 Geo. 2. c. 7. 20 Geo, 2. c. 44. 22 Geo. 2, £.4 
2 Geo 3. c. 25. and 13 Geo, 3. c. 25. all foreign Proteſtants, and Jew 
upon their reſiding ſeven years in any of the American colonies, withol 


being abſent above two months at a time, and all foreign Proteſtants fer * 
ing two years in a military capacity there, or being three years employd s, t 
in the whale-fiſhery, without afterwards, abſenting themſelves from th thir 


| king's dominions for more than one year, and none of them falling with 
the incapacities declared by ſtatute 4 Geo. 2. c. 21. ſhall be (upon tali 
the oaths of allegiance and ſupremacy, or, in ſome caſes, making an # 
firmation to the ſame effect) naturalized to all intents and purpoles, 11 

_ , they bad been born in this kingdom; except as to ſitting in parliament 
being of the privy council, and hols offices or grants of land, c. fro 
the crown within the kingdoms of Great Britain and Ireland. By tate 


A E ENA 


. e. do. J 24, 2), 28. and 28 Geo. 3. c. 20. % 15. every foreigne 
wat lint and family in Great Britain, and — a9 
WW outhern whale-fiſhery, and imported the produce thereof for the ſpace 
Wc years ſucceſſively, is declared to be entitled to all the privileges of 
ural-born ſubject. | | | 
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WH Of the Diſadvantages which Aliens lie under, 


N Alien cannot purchaſe (d) or inherit any lands in this country, Some have 
becauſe an intereſt in the ſoil requireth a permanent allegiance; thought 

ch- would probably be inconſiſtent with that which he oweth to _ ne 1 
own natural liege lord. 15 mg | . | 8 


| | introdu- 
in the time of Hen. 2. when a law was made' at the parliament of Wallingford for the 


lion of ſtrangers, in order: to draw away the Flemings and Picard who were brought into 
kingdom by the wars of King Stephen. Daniel, 67, Others have thought that the original 
his law was far more ancient ; and that it is an original branch of the feudal law; for, by 
law, no man can purchaſe any lands without being obliged to fealty to the lords of whom 
are holden; ſo that an alien, who owed a previous faith to another prince, could not rake 
path of fidelity in another ſovereign's dominions. Spelm, tir, Ligeantia, 368, Cuſtumer, c. 

Some reſtraints have been laid upon aliens by the laws of almoſt all countiies. Among the 
ans, the ce Remani only were at firſt eſteemed freemen; afterwards, when their territories 
caſcd, all the /ta/ians were made free, under the name of Latins, only they had not the pri- 
ze of wearing gold rings, which was altered by Juſtinian; at laſt, all born within the pale 
the empire were citizens, in erbe Romano qui ſunt, ex conflitutione Imperateris Antonini cives Romani 
i ſunt. Vicinius, 29. Dig. Lib. 1. tit..s. fo, 16. Dio Caſſius relates the occaſion of this con- 
ution being made; in Excerpt. Valeſ. p. 751. The Orbis Romanus of Spanheim is a complete 
oiy of the progreſſive admiſſion of L-:tium, Italy, and the provinces, to the freedom of Rome. 
d C. ] Hale fab, that the law of England rather contracts than extends the diſability of 
as, becauſe the ſbuiting out of aliens tends to the loſs of people, who, when laboriouſly em- 
yed, are the true liches of any country. Ventr. 427. 2 Roll. Rep. 94 Ho may purchaſe, 
cannot hold. Co. Lit. 2. b. Therefore, if tenant in tail, he may ſuffer a recovery, and dock 
remainders. Goldſb. oa. 4 Leon. 82. Br. tit. Denizen and Alien, 17. On a covenant to ſtand 
ed, an uſe will ariſe for an alien. Godb. 275. But by act of law, he cannot take, as by 
ent; courteſy, dower, guardianſhip. Ventr. 4179, Molloy, 464. 7 Co. 25. By a ſpecial 
of parliament, not printed, Rot. pail. 8 H. 5. n. 15 women aliens marrying Engliſhmen, 
h the king's licence, were allowed in future to demand dower, But this act not extending to 
ſe married before, therefore, in Rot. Parl. 9 H. 5. n. 9. there is a ſpecial aQ of parliament 
enable Beatrice Counteſs of Arundel, born in Portugal, to demand her dower. Hat. MSS. 
rgr. Co, Lit, 31, b. n 9. See acc. Roll. Abr. 675. The diſability of an alien to hold lands 
his own benefit is not to be conſidered as a penalty or forfeiture; but ariſeth merely from the 
icy of the law; and therefore, it hath been adjudged in equity, that he cannot demar to 4 


pvery of any circumſtances neceſſaty to eſtabliſh the fact of alienage. Attorney General v. 
pleſſis, Parker, 144. 5 Br. P. C. gt. ; 


If the Eldeſt) The father being a natnral-born ſubject, the ſon would be ſa now by force 
the flatutes of 4 Ann. c. 5. and 4 G. . c. 23. S N & 8.7 ww 


ge 81 


1 \ . : 
(And neww by the) The reaſon, why lands deſcending. to an alien could not be taken by him, 
„that the king could not oblige his perſon and ſervices. ; But, as it ſeemed hard, that ſubject, 
thin the allegiance, who claimed under hm, ſhould be difabled from conveying deſcent, by 
operation of a reaſon of which the very reverſe was true as to themſelves, therefore this 
We was made, Law of Forfeit. 8 . | v4 | 885 


[If an Alien and). The king has à title before office faund; the office veſts the poſſeſſion. 5 Co. 
Hob. 163. Parker, 152. Choſes in aQion belonging to an alien enen are forfeitable to 
cromn, but there malt be an in-quiſitian to entitle the King ; and if 2 peace be made beſore 
e inquifition is taken, the cauſe of forfeiture is diſcharged. Attorney+General v. Wecden and 

ales, Parker, 267. 
22 An 


* 
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Page 82 An alien iofant, under the age of 21 years, cannot be a merehant tx, 


for, in the Parliament roll, in the i8th year of Edward iſt, (viz. A. D. 1289) we find the H 4 
* /unt-idouei. et utiles magnatibar, Nc. et non babet concilium. eos expellendi.” 2 inkt. 741. 


- ( But by the, 32 H. 8.) Sir W. Blackſtone (1 Bl. Comm. 372.) ſays, that the ſtatutes, Prohity 


” A U ENS | 


St. 13 and der within this realm, nor can he enter any goods in his. own name at thy 
14 Car. 2. cuſtom-houſe. 2 | 


c. 11. ſ. 10. | 

(An Alien cannot) Merchant ſtrangers were firſt permitted to rent houſes, and to buy and f 
their own commodities themſelves, without any interruption from the citizens, about the ye 
1284 ; for beface. that time they bired. lodgi and their landloids were the brokers, who {a 


all their goods and merchandiſes for them. Rapin, 361. note 9. Fab. Chron.” This indulgeny 
together with the loſs of their brokerage, ſeems to have provoked the reſentment of the citizey 


Jowing petition and anſwer : © Cives London petunt quad alienigene mercatores expellantur a ita, 
« qui ditentur ad depanperatianem civium, Mr. -Reſponſio: Rex intendib quod" mertatorcs extr 


ing alien artificers to work for themſelves, are generally held to be virtually repealed by the 
5 Eliz, c. 7. but there doth not appear to be. any other authority to that effect. 1 Wood 
373. notre. . ; f ö 


— 


'(Upon.this Statute) In this caſe two actions were brought; the one debt, for rent; the olle 
the action here mentioned, In both, the ſtatute was pleaded ; it was in the firſt that the obj 
tion here made, for the want of the averment, was taken; for the other ſtood clear of that « 

tion, The opinion of the Court was not finally given on the point; for the defendant, 

lie ving that judgment would be pronounced againſt him, ſubmitted, 
Page 83 - | 

* * 3 To the firſt of theſe ſtatutes, it is ſaid in the old abridgement, that the 


Spiritual did not aſſent. 


By the ſtatute of 24 Geo. 3. c. 35. the biſhop of London, or 
biſhop appointed by him, is enabled to ordaia aliens eicher as prieſt 
deacons without 2 them to take the oath of allegiance, provi 
that they do not officiate- in any place within the king's dominions; : 
further that in the letters teſtimonial of ſuch orders the name of the perl 
ſo ordained be inſerted, with the addition of the country to which hel 
longs, and the further deſcription of his not having taken the oath d 
allegiance, being exempted from ſo doing by this act. 


* 


; 8 4 | 4 3 4 
% 


- 
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(C) Þow faz the Laws of this Country attach 
; Gb upon Aliens, 


1 Wooddeſ, A. N alien, whilſt he reſides here, is generally ſubje& to our | 
379. Foſt. and owes a local and temporary allegiance to the ſovereign, 
oy L. 185. M hoſe authority thoſe laws are adminiſtered, and by whom his perſons 
P.Cc 17. Property are protected; conſequently, if during ſuch reſidence he cc 
ſ. 5. St. 9. an offence, which in the caſe of a natural-born ſubject would amount 
Ana. c. 16. treaſon, he may be dealt with as a traitor ; and this whether his ſovert] 
Hob. 271. be in amity or at enmity with us. My Lord Colos poſition, therek 
3 Inſt. 4, 5 that an alien enemy cannot be guilty of treaſon, muſt be taken with 

reſtriction, namely, where he invades this country, and is taken in 1. 


. in which caſe indeed he is not puniſhable at all, accordiog to the cal 
or by the rules of the municipal inftitutions, but is to be dealt with accd 
ing to the law of nations in martial affairs, | 


1 N 8. | . 33 


declared by ſtatute 32 H. 8. c. 16. /- 9. That every alien, com- 

4 the 4 ſhall be bounden by and unto the laws and 

tes of this realm. 1 s : e 
at a French priſoner of war, being indicted for privately ſtealing in uy BL. 
op of a goldſmith and jeweller, a diamond ring, which by ſtatute 1 leres 
IV,. z. c. 23. is an offence puniſhable with death, the judge who cafe. in 
him thought it improper to proceed capitally upon a local inſtitution, this cafe, a 
therefore adviſed the jury to acquit him of the circumſtance of ſtealing learned - 


he ſhop, and to find him guilty of ſimple larceny, to the yalue laid in 2 


indictment. 8 8 humanity 
7 2 of the 
was at leaſt more conſpicuous than the ſoundneſs of the principle, as a point of mere law. 


JOU ſ. 382. 


liens are comprehended within the ſtatute 2 0 E. 3. e. 4. for extend- 8 Bonk, 
he benefit of clergy, according to a very old interpretation of that f. g. 3 

| tit, Clergy," 

| p. 20. 

\ reſident alien, it hath been adjudged, is entitled to the benefit of a Courteen's 
ral pardon ; but, if he is not in the kingdom at the time of the pro- caſe, Hob. 

pation of the pardon, he is not within the benefit of it, for he is no 270. 

rwiſe a ſubje&, but by his refidence here. | ; 

liens are ſubject to, and ſhall have advantage of the ſtatutes againſt ee 2 
rupts. ; 

3 of an alien, reſident abroad, conſiſting of ſtock in the 1 Ack. 19. 

ic funds, or other perſonal effects in this country, is ſubject to the con- 

Jof the Court of Chancery, Pipen v. 

ut if an alien, reſident abroad, dies inteſtate, his whole pro here * 

ſtributable according to the Jaws of the country where he ſo reſided: Bun 5 

the reſidence mult be ſtationary, not occaſiqnal, elſe the municipal Cole, ld, 

tutions will not attach upon the cheat 415. 


W What Attions Aliens map maintain; and 
herein of the Difference between an Alien 
1 and one whoſe King is at Enmitp with 
urs, 


ze 84 1 

4. Alien Friend may) And this, though reſident abroad. Dy. 2. b. Byt in ſuch caſe the 
ts of K. B. and C. P. require ſecurity for coſts: not however, until bail is put in. x Term 
267. 362, 2 H. Bl. Rep. 118, 4 Term Rep. 697. 


Merchant) By an expreſs law, vis. St. 11 H. 6. c. 4. redie(s is provided for aliens who 
juied by the king's ſubyects on the ſea, os in any part of the realm, 2 R. 2. f. 2. 3 Bulſtr, 


Allet) Upon the ſame principle it hath been holden, notwithfianding the Natutes of 3 
3. TK. 2. c. 12. and 1 H. 5. c. 7. that an alien, incumbent on an eccleſiaſtical dene ſice, 
maintain an aclion concerning the glebe tithes, &c. Hughes's Parſon Law, c 10, cites 
2 t eaſe, M. 8 J. 1. C. B. f 


ww ol 
= Pups pan © ans if alienage ſimply be pleaſed, it is dot nece(ſary ta OY 
| t 


enemy. 2 Str. oda, 


54 - AMBASSADORS. 


. Doug]. 619. Anthon v. Fiſher, Dougl. Ad. 39, 


Id. Rm plaintiff having been admitted to be able to recover judgment, cat 


— 


3 Burr. in actual war; but that opinion hath been ſince over- ruled, and it by 


Record v. It hath been heretofore holden, that an alien enemy may maintain 

Bettenham, action in this country for the recovery of a right claimed to be acqui 

5-4 42 — determined in the Exchequer chamber, that by the municipal la 

gane „this country no ſuch ſuit can be ſupported, | 
lackburn,. | | 


Anon. n > . . 
2 Bl. Rep. An alien enemy, priſoner of war, is not entitled, under any cite 


1324. ſtances, to his diſcharge upon a habeas corpus. 
e A foreigner is allowed to put in his anſwer to a bill in equity in 
3 Br. Ch. own language, but a ſworn tranſlation muſt be alſo filed with it. 
Rep. 203. | 

Lord Bel- Tnterrogatories for the examination of witneſſes who are foreignen : 
. be in Engliſh, and being afterwards tranſlated, their anſwers muſt be u 
4 Br. Ch, lated by ſworn interpreters, j 
Rep. 90. | | 


ä — 
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(E) Df pleading Alienage. 


Page 85 | 

(JF an Alinage) In an action by an aljen enemy for a right acquired in actual war, the « 
danr, it ſeems, may avail himſelf of the objection of alicnage without ſpecially pleading 
Anthon v. Fiſher, Dougl, Ad. 30. | kh 


— „1 Alienage cannot be pleaded to a ſtire facias on a judgment; for 
853. de diſabled from having execution upon it by matter which was prectk 
to it. , l N 


3 V. Alien enemy is pleadable in equity as well to a bill for diſcoverj u 
N jy a bill for relief: and ſuch a plea ſtating that this nation was at war 
 _* "the French government, and that the plaintiffs were Frenchmen, al 
and enemies of the king, was adjudged to be good in point of form, thi 
it was objected, that it ought to ſtate the plaintiffs to have been bon 
of the liegeance of the kiog, and within the liegeance of a ſtate a 

with this country. - | | | 


— 


AMBASSADORS. 


—— 
* * 


Page 8g | . 6 

(If a Foreign) In the caſe of the King againſt Guerchy, the Attorney General, unde 
nection of the Court of K. B., granted a not: proſequi, on an indictment againſt the Freed 
Va ffgdor tor an attempt to aflaſſinate M. D'Eon. It does not appear, from the report, v 
tus dhechien was given upon the naked ground of the defendant's protection from his chan 
as ambaſſacer, or whether the yutgment of the Court were not influenced by the ſpecul 
-rmſtances of the caſe, which induced a ſuſpicion that the proſecution was a groſs calumny 9 
the defendant, and inſtituted and kept on ſoot merely for the purpoſe of defaming him. ! 
Rep. 545. ; | | E n 


ti 
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AMENDMENT AND JEOFAIL. ' 55 


b Contraftr) An ejectment brought, and left at the houſe of the ambaſſador, conceived 
— 3 of —— in the caſe of Monſ. Colbert for York-Houſe. M. 28 Car. 2, B. R. 
oy, Bk. 1. c. 10. . 15. in marg. | 


ad now by) He muſt alſo ſwear to the actual performance of the ſervice. 3 Burr. 1731. 
where one ſwore poſitively to an actual engagement as Eng/rfo ſecretary to the Bavarian mi- 
r, and to the actual performance of that employment, the Court of King's Bench thought 
ſelves bound to allow his privilege, though it appeared that he had formerly been a trader, 
there were ſeveral other ſuſpicious circumſtances. 3 Burr. 1478. Lord Mansfield was clear 
an officiating land- waiter at the cuſtom-houſe could never be eſteemed a bend fide domeſtick 
foreign miniſter, 1 Burr, 401. Nor can a purſer of a man of war. 3 Will, 33. Nora 
r reſiding at his own houſe, bis ſuppoſed maſter being abroad. Barnes, 374. Nor can an 
aſlador take one into his ſervice for the purpoſe of ſcreening him from his creditors. 3 Burr. 
Therefore, the perſon claiming privilege muſt ſwear thag he was in the ſervice at the 
of the arreſt, 4 Burr. 201 5. Whether an ambaſſador cin retain one in the character of 
ſician? Tbig. A ſecretary to a foreign miniſter is privileged, though his name be not regiſtered 
e office of either of the ſecretaries of ſtate, the ſtatute requiring that only for the purpoſe 
proceeding againſt the parties criminally, 3 Ter. Rep 79. 4 Burr. 2019. 8. P. Therefore, 
gh his name be not regiſtered, the ſheriff mult execute the proceſ-, notwithſtanding the pro- 
jon of a certificate, 1 Wilſ. 20. f 


Provided) If not actually a ſervant, though his name be regiſtered, he is not within the 
Fitzg. 200. 


A conſul, or any perſon acting in an office of that kind, it ſeems, is Barbuit's 
entitled to privilege. ' 1 * 2 

The privilege of a i a+ is apneved to his ſituation ; it is 17. 
privilege of the ſtate that ſends him, and not that of the indivi- bid. 

|: he cannot therefore wave it, or forfeit it by becoming a tra- 


oc, 
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Amendment and Jeofall. Page 88 


C1) Df Amendments in Equity. 


In whatCaſes and at what Time Amendments 
may be made where the Crown is concerned. 


* 


(A) Df Amendments at Common Law. 


| 8 3 Page 8g 
T bat Part) In penal actions, while the proceedings are in paper, miſtakes are amendable at 
mon law; and it has been done where ſeyeral terms had clapſed ſince the commencement of 
ſuit, and iſſue had been joined. 2 Burr, 1 80 where the record had gone down to trial, 
been afterwards withdrawn. 5 Burr. 2833. But this is a matter of diſcretion in the Court, 
a ſimilar application has been refuſed. 2 Term Rep, 70g. * 


n penal actions the court will give leave t0..umend, notwithſtanding Co „ 
ume for bringing a new action has elapſed, provided there have been Kaye, 6 
unneceſſary delay, and the amendment prayed for be not to introduce Term: Rep. 


w {ubſtantive cauſe of action. Took * 


N 7 Term Nep. 55, Goff v. Popplewell, 2 Term Rep. 70. Steele v, Sowerby, 6 Term 
| Aker 


ha, 


/ 


56 * AMENDMENT AND JEOFAIL, 
Kinder v. Aſter a party has once amended on a demurrer, the court will not gin 


13 2 H. him leave to amend again on a ſecond demyrrer. - 
501. | 0 


[ 
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Page 9 (B) The ſeveral Statutes of Amendment and 
pp logs 1 Yip Jeofail. bit Scene 
(25, 32 K. 8.) N. B. This laſt point was determined on the fiat. of 15 Bl. e 


By ſtat. of 4 Geo, 2. c. 26. for turning all law proceedings inh 

Beg it is provided, 4 4. that every ſtatute of jeofails ſhall exten 

to all forms and proceedings in Engliſh (except in criminal caſes), at 

that this clauſe ſhall be taken and conſtrued in the moſt ample and bens 

*. ficial manner for the eaſe and benefit of the parties, and to prevent frin 
lous and vexatious delays. | N 


1 —— * a 
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(C) Ghether the Statutes of Amendment 2 
tend to the Ping, or to any criminal Pr 
p ceedings. 5 7 
age 95 


(1t bas been) Penal actions are not conſidered as criminal proceedings, and therefore withy 
ie ſtatutes of jeofails, Cowp. 382. 1 Will. 125. 
Page 96 N SF | 
(Thys in a) The venire is now to be awarded of the body of the county, wide the ſtat, 4 Am 
e. 16. f. 6. and 24 Geo, 2. c. 18. ſ. 3. FYide head of Juris. 


(Alf by the) An information was laid, that teas were imported between, c. and the day d 
exhibiting the information, which was the day of the ſeizure, and of courſe would have bee 
excluded: leave was therefore given to amend, by extending it to the next day. Bunb. 4% þ 
80. An information on the act of navigation was amended, by ſubſtituting the words [adia gud 
"Inſtead of £/k;; but the addition of other goods was not allowed, for that would have been ts 
| Have made 3 new information: Id. 252. p. 327. In one caſe an amendment was. permitted 
which made quite a new offence; this was in an information of ſeizure for importing brandy u 
rum in caſks under „ty gallons, by making it, as to the tum in caſks, under twenty gallons. k 
334. p. 415, But whetean indenture of appraſement was dated before the writ of appraiſemen!, 
the Court inclined to think it might be amended. Id. $8, p. 99. 


Sn 3 a * 1 6 


n ©'S% nm... 


D) In what Caſes the Proceedings in Civil Cav 
ſes are amendable and the Manner thereof; 1 
amending one Part of the Record by am 

er. And herein, * 4 40 7 N 
(The Original) A ca. fa. amended after it had been executed, by the award of the writ « 
the roll? 2 Bl Rep. $36. A bill of Middleſa filed 2s of record of 24 G. . when it ought u 
hai been. of the 4 5th, amended by the præcipe. 1 Term Rep. 782. A bill of  ſiddefer, 1. 


common informer in debt ang, amended by inſerting © in a plea of treſpaſs with an ec-etien 
debt. 1 Bl; Rep. 462. 1 e 6/7 Rn XA a, Ne 


(Bu the ire) Teds of a capias amenged, as vitium Gin and yontrary to int * 


Lt * 
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AMENDMENT AND JEOFAIL, | 57 


:006. a Bl. Rep. 918. 1 Term Rep. C. P. 291. A replication amended after verdict 
bog the Amiliter iullead of, Vc. Sayer v. Pocock, Cowp. 407. N » by 


i | Page 98 
fier the) But an amendment ſhall not be wade in this manner after verdict, if > as 
record in a ſubſtantial point. 2 WAI, 147. | 


Page 100 
If there be) In the caſe of Richards gui tam v. Brown, the Court of R. B. gave ris 4 ro do 
very reverſe to what was done in this caſe, vis. to alter the name in the warrant of attor+ 
to that in the declaration, and this after error brought, and that variance aſſigned for error, 
zugl. 110. ; 


But /) The deciſion here referred to, is that of the court of errour: and the reaſon given 
velyerton why an amendment could not be made in this caſe,” is, that the miſtake had been 
cially ſhewn for cauſe of demurrer in the Court below, and the judgment of the Court had 
led upon the cauſe ſo ſhewn, and therefore all amendments were ouſted. 


* 


Page 101 
(If the jary) Where there is a general verdict on a declaration, conſiſting of differen® counts, 
c of which are inconſiſtent, or bad in point of law, and evidence has been given on the 


8. Aliter, it ſeems, if evidence has been admitted on the bad or inconſiſtent counts. 7d. 
52. But an amendment by the judge's notes, it was formerly holden, could not be made after 
dgment. Id 703. But it ſeems now, that it may be made at any time, even after hnal judg- 


It ent, anda writ of error brought. 3 Term Rep. 749, A miſtake jn not entering up a verdict 
i | one of the iſſues, allowed to be amended by the judge's notes, after error brought for that 
U on, and joinder in error. Id. 659. 


4% 4) And ſee Dougl. 362, where a miſtake in the verdict in a criminal caſe, was corrected 
tom minutes ſigned by the jury, In Bunb, 283. a miſtake in a ſpecial verdict on an information 
f ſeizure, amended by minutes, after one argument, 


(But nothing) The point in this clauſe was not touched upon in any of the paſſages referred 
din the {ormer editions. 


— 


e What Defeits may be amended or aided after Page 102 
* | Uerditt: And herein, 1 5 
+ (The Chief) After verdict, the inſertion in ſome of the w—_ the defendant's name inſtead 
" of the plaintiff's rejected as ſurpluſage. 3 Will. 43. 

. Dkr) See Cro. Ja. 585. your | | 

. N Cro. Ja. 3856. where ſuch a variance in the gzantum of the demand was holden 


| Page 104. 
(In an Aftion of Debt} On, If in debt on a penal ſtatute, as, for not ſetting forth tithes, for 


uſury, c. . 
3 not be a good plea, though i debet is the proper, formal ple. 


; In an action on the ſtatute of vſury, a verdict was given for the plain. Gardner v. 
if, and taken on one of the counts in the declaration, the other counts Brown, 


being ſound for the defendant. It was moved in arreſt of judgment, be- ” = oh 


(rightly named, in that count, before) was miſtaken in the iſſue roll, Pict. by 
wach had been carried in, whereby the count was rendered abſurd and jommns 
bad, The court gave leave to file à right bill, (the ings being by ment. 
bil, and afterwards amended the iſſue roll by the bill. The nj prius 
roll was right, —This was done as an amendment at common law. 


A deck 


od or conſiſtent counts only, the verdict may be amended by the judge's notes. Dougl. 361. 


cule the chriffian name of one of the perfons mentioned in that count Jacob'sL»- 


58 AMENDMENT AND. JEOFAIL. 
Riggs, Id. mages have been laid by miſtake in an action upon contract at a ſmal 


130. neu trial had to enable the defendant to make his defence to the dem 


ot 
* . 
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| Page 107 


Wilder v. A declaration in treſpaſs running by recital © Whereas,” Ee. may i 
1 45 1 amended after verdict, provided the bill be filed right, the time of fi 
e Lap which, by the way, the court will not inquire into. So, where the d 


1162. ſam than the amount of the ſeveral ſums mentioned in the body of þ 
SOREN declaration, the court have given leave to amend the declaration by 
ſmith, 7 creaſing the damages, according to the truth of the caſe as found by th 
Term Rep. jury. In this caſe, however, the former verdi& muſt be ſet aſide, and; 


- 


ſo enlarged. 


_— — * » — — — A 


os.” (F) Of amending the Judgment. 


(So in an Aion) This caſe was on a writ of error from Ireland; and ſee Cowp, 841, whe 
the Court of King's Bench, in this country, amended a record in ejectment from thence, | 


enlarging the term, 


( In Ejement brought) Where judgment was entered againſt executors de bonis proprii inſtal 
of de bonis teſtatorit, and error brought upon it; this being conſidered as merely the blunder of th 
clerk, was amended, after argument in the Exchequer-chamber. 5 Burr. 2530. 2 Lev. 22. 


Page 106 

67 in Replevia) Where, in replevin, the deſendant made 2 for rent in arrear, al 
the jury found for him, and damages to the amount of the rent claimed in the cognizance; be 
did not find either the amount of the rent in arrear, or the value of the cattle diſtrained, al 
judgment was entered for the damages aſſeſſed, he was permitted to amend his judgment, andy 
enter judgment pro relorno babendo, Rees v. Morgan, 3 Term Rep. 349. 


(G) At what Time the Amendment / muſt b 
made; and therein of Records removed out 
inferior Courts, and paying of Colts. 


( But where) A mere clerical miſtake in the return to a mandamus, may be amended after th 
return has been filed. Dougl. 130. Rex v- the Mayor, fc. of Lyme Regis. 1 Str. 273. Ac. 
cla ration in guare impedit was allowed to be amended after the defendant had craved cher of tk 
writ, and pleaded a-yariance between the writ and count. 2 Wilſ. 118. 


(S. where) Where an exccutor had pleaded a former judgment recovered, but by miſtake hal 
lated a leſs ſum than the judgment was really for, the Court of C. P. gave leave to amend 
though the record had heen made up near three years; but they at the ſame time permitted tht 
plaintiff to reply per fraudem. Skutt v. Woodward executor, 1 H. Bl, Rep. 238. | 


CO — " y _ F< — 


(1) Of Amendments in Equity. 


Anon. 2 BILL may be amended at any time for the ſpecial purpoſe of a 
e ding neceſfary parties. * „ eg od es 


Cur. Canc. 546. Green v. Poole, 4 Br. P. C. 122. me M.! 
, T7 4 73 : a 1 40 ' 4.47 P TL - \ $£5 
, NNE - . > | Aft 


bl 


* 
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After the examination of witneſſes no part of the pleadings can be Micf. Ed. 
ended but under very ſpecial circumſtances : but if no witneſs bas J. 288. 


n examined, an amendment has been permitted after publication en as ha | 


Jed, | | (cited-io 


; | the note} 
, 1 Haſtings v. Gregory, Scac. 19th Nov. 1782. and Sanderſon v. Thwaites, in Canc. 'I'r, 1781. 
Y 1 von, Barnard. Ch. Rep. 222. Harding v. Cox, 3 Atk. 583. Where a watter has not been put 


illue by a bill with ſufficient preciſion, permiſſion has been gen to amend it on the hearing of 
cavſe, Filkin v. Hill, 2 Br. P. C. 194. | 


After appearance the bill aaa be amended without payment of coſts, Earl of 


ich are fixed at forty ſhillings, a ſum which the Court will not exceed, gg was 
withſtanding repeated amendments, unleſs the defendant ftate a caſe 2 Bt C. 
particular oppreſſion. | Rep. 291. 

2 ö | 1 Eq. Caf, 
br. tit. Amendment, p. 1. note. 


An amendment to a bill has been permitted, after a demurrer to 1-9. Con- 


ke whole bill has been allowed; but this ſeems not to have been ſtrictly 1 ard 
gular. ; Jekyll, 
2 P. Wms. 300. and uv. Baines, in the note. 


But there ſeems to be no precedent of an amendment to a bill, in a 7 v. 


1 art wherein it was diſmiſſed on the merits, | dy Ef- 
l fingham, 
7 2 P. Wms. 401, 


1 a F 3 : F | 

. be Where an improper ſubmiſhon was made in the bill of an infant, the Serle v. St, 

A. ourt allowed it to be amended on the hearing of the cauſe. We: 126 
U . . 


Where an anſwer was prejudicial to a defendant from a mere miſtake, Counteſi of 
hough ſuch miſtake was both in the original and office copy, upon Gaiaſbo- 
vidence of the miftake, an amendment was permitted after the cauſe rough v. 


c been heard, and after it had been denied on a petition and on a Sifford, 3 
non. | p. Wms. 

bt 426. In 
this caſe 


e draught was eorrett; but where the miſtake runs through the draught, and the engrofled an- 
wer, no amendment will be allowed. Biſhop of Ely v. James, Bunb; 295. 


There are no certain rules reſpecting the amendment of anſwers ; but Woodgate 
ey are in the diſcretion of the Courts. The admiſſion of a fact (a) is v. Folker, 


ever ſuffered to be ſtruck out, but on an affidavit of ſurpriſe, or the de- * py 
endant being ill adviſed, - But where an amendment (6) is admitted in "va — 


he bill, where, through inadvertency (c) a miſtake is made, as to a fact Abr. tit. 
br date, where there is no danger (d) of perjury, where the caſe depends Amendment, 


upon old documents, lies pretty much in the dark, and new matter is 5 * 1 
diſcoyered, Which affords the defendant a good defence ; the Courts have arg 


allowed amendments to be made, either by ſtriking out paſſages, or mak- 1 P. Wms. 
— bog new facts, and this (e) after iſſue joined, or upon the hearing of 297. Pearce 


the cauſe. If new matter has ariſen, the practice is to add it by way þ ny 
df ſupplemental anſwer ; for the defendant will not be permitted to take SC ug 
ide old anſwer off the file, and put in a new one, 8. C. (6) 

| Filkin v. 
al, 2 Br. P. C. 194. (e) Wharton v. Wharton, 2 Atk. 294. (4) Berney v. Chambers, Bunb. 
24). Holliday v. Nabb, Bunb. 323. (e) Phillips v. Gwynne, cited in Mitf, Eq. Tr. 261; But 
he author adds, that in later caſes this indulgence has been refuſed, However, in the cute 
of Moggridge v. Hudſon, the Court of Exchequer thought that there were many caſes in which 
8 was highly neceſlary that it ſhould be given. In that caſe, Richards moved to ble a — 
: meu 


f ad 


* 


* 
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ntal anſwer to z bill for an account of tithes, upon an affidavit of the diſcovery of new ny, 
Ne The motion was oppoſed by Abbot, who inſiſted that it was the rule of the Court nay 
ſuffer a ſupplemental anſwer to be put in after iſſue joined. The Chief Baron admitted the g 
neral rule to be as Abbot ſtated; but ſaid there were many exceptions to it. That f they wa 
to refuſe it, another bill might be filed for an account, and then it might appear that the pliy 
tiff ought not to have had a decree in this inſtance, by reaſon of the matter now offered; thy 
tithe cafes were entitled to peculiar i nce, depending upon old documents, and lying in n 
mote antiquity. Perryn B. added, that he had known many inſtances of ſupplemental anſng, 
being allowed in ſimilar circamſtances : bat ſuppoſing there were no precedent the motion ſeep 
ed ſo reaſonable and ſo neceſſary, that the Court ought to make one. Eaſter Term. 34 C. 
Where the amendment is not in a very material point, it may be made without notice; bi 
where it is, it cannot be made without notice, and alſo payment of colts, 1 Harr, Ch. Pr, 3 


| FarlVerney An anſwer ſhall not be amended after an indictment for perjury p 
ws A . ferred or threatened. Vet if there were circumſtances extremely ftroy 
Ch. Rep, to ſhew that it was only a mere miſtake (T), it might be otherwiſe. 
. 1 . . bs = 

( 5 Vaux v. Lord Waltham, cited, ibid. Woodgate v. Fuller, Barnard. Ch. Rep. $1. Wha 
ton v. Wharton, 2 Atk. 294. g G | | 


ger An infant may amend his anſwer when he comes of age, and then 
Pargiter i 1 

Ee fore no exceptions can be taken to it. 
Griells v. Where it appears that either the examiner is miſtaken in taking (NT 
6 45. ms. i cation. 25 F | 


Speeringy. A miſtake in the title of an order was allowed to be amended, thong 
3 ©; for the purpoſe of charging a ſurety, who had entered into a recogruzana 
MR, 5, to abide the order of hearing. | 0 


8. C. 1 Eq. | f 
Caf. Abr. tit. Amendment, p. b.S. C. - A 


White v. Where there was z miſtake in the title of the-interrogatories, neither 
ku. tap. the depoſitions were permitted to- be read, nor the title to be amended, 
1 Eg. Ca. though moſt of the witneſſes were gone abroad, But g. 

Abr. tit. | 

Amendment, pl. 7. . 


Freeland v. On a bill to ſet aſide an agreement and releaſe, ſtating circumſtances d 
A, 6 Impoſition and equitable dureſs in obtaining them; the defendant pleuded 
276. 

to the whole, the agreement and releaſe. There was no anſwer, hor un 

me fraud or dureſs denied in the plea. The court refuſed leave to amend, 

and over - ruled the plea. | | 

Tennant v. On a motion to amend an anſwer after replication put in, upon affidaii 
Wilfmore, that the defendant was informed and believed he had a good defence, 
4 362. (wit. a modus, the bill being for an account of tythes,) and had not it 
ſerted it in his anſwer, not being able, at the time of putting in his 2. 

ſwer, to ſet forth the modus with proper preciſion ; it was obje&ed, al 

fo ruled by the court of Exchequer, that the practice in that court is t 

give leave to put in a ſupplemental anſwer, not to amend the former, for 

the purpoſe of keeping them diſtinct: but that even that is allowed only 

where new matter ariſes, or a ſufficient reaſon is given for its not being 
Harris v. inſerted in the firſt anſw . The reaſon why the court inſiſt upon a fp 
Daubeny, Plemental anſwer, and will not allow the former anſwer to be amended, 
1d. 117, is to avoid the danger of perjury, | (80 * 


ANCIENT DEMESNE. | 61 


In what Caſes and at what Time Amend: 
ents may be made where the Crown is con- 
erned. ; . 


l. ioformation filed by the Attorney-Geveral. againſt an Zaf India 
Lavent, under the 24 & 26 G. 3. to Which the defendant demur- 
Was amended in the King's Bench on the motion of the Attorney- 
eral. - - r 

by the praQtice of the court, of Exchequer, the Attorney-General may, 
ay time, amend a revenue information as of courſe. 


BEES EZ EST. 


x I 2 


* e —_— 1 *s. 
— » 4 — — ttt =... 6 EI — — — — — i 
— — - 


Ancient Demeſne. 


_ 


* 


The Land,) The authority referred to for this paſſage is Dy. i 50. b. bat the editor has not 
able to find any thing to this eſſect, either in that page, or in any other pait of that book. 
wtit in the regiſter does not require the production of the book itſelf, but only a certificate 
he fact from the treaſũret and chamberlain of the Exchequer. F. N. B. 16. C, gth edit. 

J 


„Bull. Ni. Pri. 248. ach ed. Doomſdag-book will not ſhew whether the lands themſelves are 
ient demeſne; it will only ſhew whether the manor is ſo, or not. 2 Burr. 1048. 


(B) Of the Privileges annexed to Ancient De- 
| meine. „ w 


3. They are Free) &. as to tenant for years, or at will; and ſee 4 Butr. 1047. 


PE" IE EI" 


2 9 4 0 a ** 


F . — 


(C) How it map become Frank-fee. 
Page 112 


Bat if the Lord) An ation on the caſe, in the nature of diſceit, to reverſe a recovery ot 
dds in ancient demeſne, was brought againſt the vouchee only, as cefi#y que uſe, which was con- 
ed by the ples, On motion to enter up; jadgment, the Court reſukd it, becauſe all the par- 


derwiſe than by his own acknowledgment, there was danger of colluſion between him and 

lord of the manor, to reverſe a recovery of land in frank-fee, and fo turn it into ancient de- 

ine. Rex v. Hadlow, 2 Bl. Rep. 11%. Hide Rex v. Mead, 2 Will, 19. The lord is not 

ne writ of diſceit by the death of any of the parties to a fine. Zouch v. Thompſon, 
M, 177, | | 


N Where Aucient Deweſns map be pleaded, and 
| the Form baten. 

Kale Demeſne) But ſee conty, 3 WA gt. 2 Bury. 1049, And the afllduvit muſt ſhew that 

© lands are holden of a manor, which manor is itſelf ancient: demeſne; that the matter can, be 


* in the court of the manor, that there are ſuitors there, and that the plaintiff hath an eſtate 
4 Burr, 1047. 8. | | 


Annuity 


roof of the name being varied cannot be admitted, without. its being averred on the record. 


$ to the recovery were not before them; and the vouchee not appearing” to be ceftuy, que uſe, - 
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 Hetl, 80. If 2 by the king, it muſt be granted out of ſome branch of his revenue, i 
on e. 


Earl of 


\ 


Wag) i” 


- 1 , 


Annuity and Rent-charge. = 


— 


(Az Zanuity) An annvity in fee, granted by the crown out of the 44 per cent. duties payath 
for exports and imports at Barbadoes, is merely perſonal inheritance, Earl of Straſſord v. Bu 


ley, 2 Vez. 170. And ſo, as Lord Hardwicke ſaid, in giving his judgment in that caſe, is f 
annuity out of the poſt-office or exciſe. Co. Lit. 20. a. n. Iath edition; and as ſuch, the in | 
mer has been treated by Lord Thurlow. Lady Holderneſſe v. Marquis of Carmarthen, 11 
Ch. Rep. 377. A rent created out of a rent is a mere annuity. Per Lord Hardwicke, 2 U. KA 
178. | | | | -— 


As an annuity may be granted in fee, it may, of courſe, as a conditional or qualified fee: wii 
it cannot be entailed, being, in point of charge, ſtrifly perſonal; Co. Lit. 20. a.: therefore _ 
remainder cannot be limited over of it, as it may of a rent-charge; Turner v. Turner, 1 Br. tbe 
Rep. 316. Weeks v. Peach, 2 Lutw. 1218; except in a grant by the king, 2 Vez. 181.0 
when granted to one, and the heirs of his body, if the condition is performed by the grant 
havipg iſſue, the eſtate becomes abſolute, and alienable without reſtriftion ; and this, it ſeen 
though the grantee never come into actual poſſeſſion. 1 Br. Ch. Rep, 316. Ambl. 76. 8. C. 
is not the ſubject of a fine or recovery, Sheph, Touchſt, 11. Pig. 9). x Vez. 391.; but pa 
by mere grant or transfer. 1 Br. Ch. Rep. 37). There can be neither courteſy, nor dowerd 
it. Co, I. it. 144. b. Poph. 87. Moor, 83. It is not within the mortmain act of 7 E. 1 fl. 
Co. Lit: 2, b., nor the proviſions of the ſtatute of frauds, ſo far as they affe& real / property. 
Vez, 10. It is not aſſets in the hands of the heir, becauſe not comprized within the deſeripti 
either of land or tenements; not of executors, becauſe its heritable quality prevents it im 
going to them, Doct. and Stud, c. 30 p. 97.2 Vez. 1/9. But an annuity of inberitance isf 

citable, as an hereditament, for treaſon. Nevil's caſe, 7 Co. 34, b. It is aſſignable, and 
moſt © caſes, though aſſigns be not named in the grant. Co. Lit. 144. b. Gerrard v. Boda 


the royal perſon is not chargeable. Anon. 1 Salk. 58. (a) Whether the one or the other fi 
be liable, is in the election of the grantee; which election, when once diſtinctly made, is i 
and concluſive, Co. Lit. 144. b. Lit. Q 219. Ambl. 782. R | 


i 


D) Df. the Proviſions made by the Le atur 
. krelpeſting Life Atinuittes, 1 


as 


Page 115 (A) How an Annuity or Rent-charge differs fro 
Nees 33 


(If a Man mokes) Gilb. Rents, 16, 17, 


1 


piee 1:9 LB) CUhat ſhall be a good Grant or Creation 
= ; ee thereof, . 


(If an Original Grant) An annuity (after a diſpoſition of it for other purpoſes) was deviſed! 
the teſtator's eldeſt ſon : and on his deceaſe, to the heirs male of his body; and in caſe of 
having no iſſue male, to remain to the teſtator's next eldeſt ſon, and the heirs male of his bod 
the four cldeſt ſons died without iſſue : it was adjudged, that the claim of the fifth was too 
mote. Turner v. Turner, 1 Br, Ch. Rep. 316. 8 


Ld. Ku. Where à man deviſed all bis lands for the payment of his debts 
noule v. alſo an annuity out of a certain town, which the truſtees ſold ; it war! 
Bedhord, creed in equity, that the annuity ſhould iſſue out of the other lands unſil 


1 Eq. Ca, there being ſufficient to pay the debts, 
Abr. tit. ; | 


Hnnelty, c. (A). p. 1. 1 Ch. Ca. 295. S8. C. 


* 1 CY * 


* 


ANNUITY AND RENT. CHARGE. 63 


There an annuity. was deviſed out of a reQory, the glebe being but of Thorndike 
value, and the tithes not liable to diſtreſs, it was decreed that the CINE! 
Ie rectory ſhould be liable. 15 Caf! Abr. 


tit. Aunui : 
we. (a). pl. a. 1. Ch. Ca. 79. 8. C. 


a man, poſſeſſed of a term, grant a rent generally, without limiting 1 Ro. Abr. 


rent ſhall continue during the term. tit. Eflate, 
ſtate, the rent ſhall con e 8 wn (nu 2 


man poſſeſſed of a term for years, determinable on lives, deviſed Soſſey v. 
fer annum to J. S. to be paid half. yearly, if the cefluy que vies Gilford, 2 
d ſo long live. J. S. died during the life of the cgluy que vier, Vern. 35. 


it was adjudged that the rent was not determined by his death, but 2 


d be paid to his executors during the continuance of the term. in the caſe 
. | of a deviſe 
annuity to teſtator's executors, and their heirs during the life of B., to the ſeparate uſe of 
rried woman, who died in the life of B. Rawlinſon v. Montague, 2 Vern. 667. So, 
e a man deviſed an annuity to another during the life of his executor, to be paid him by 
xecutor, and the annuitant died in the. life-time of the exccntor. Savery v. Dyer, Ambl. 


) Of the Remedies for the Recovery of an 
, Wnnmy. | 755 
| , | p f | Page 118 
Fa Mon Grant:) Where a man covenanted to ſettle lands of ſuch a value, and had none 


e time, but purchaſed land afterwaids, and voluntarily deviſed it, ſuch land was holden to 
able to the annuity in the hands of the deviſce. Tooke v. Haſtings, 2 Vera, 97. 


4 


6.5 44 f wr Vf en Pape 11 
There is Another) In ſuch caſe, if he enters, he is not compellable to quit till he ou es 
intereſt for the arrears down to the day; aliter, if he neglects to enter. Robinſon v Cum- 
p, 2 Atk. 2411, Where a grantee of an annuity has recovered in ejectment againſt a tenant 
þ year to year, of the grantor, he may afterwards, in an action for uſe and occupation, re- 
all the rent in the hands of the tenant at the time he gave him notice, and down to the 
of the demiſe, but not after wards. 1 Term Rep, 378. Birch v. Wright, | 


| | ed rc Page 120 
But if A. bad) An annuity granted by a body politick, will charge the ſucceffors, though not 
ded in the grant, Plowd. 455. : | ; 


| | | | Page 121 
Put if the) In the caſe referred to from Vern. the grantee was only a mortgagee of tha 
e charged with the annuity. | | 

iy U 


* 


) Of the Proviſions made by the Legiſlature 
. .. reſpetting Life Annuities. | 


Y ſtatute 19 G. 3. c. 26. J. 1. it is enacted, . That a memorial of (e) The 

p every deed (a), bond, inſtrument, or other affurance, whereby —_ = 
| dy (6) annuity or rent-charge ſhall, from and after the paſſing (e) of anatfurance 
24, be granted for one or more life or lives, or for any term of withia the 
ſears, or greater eſtate determinable on one or more life or lives, ſhall, peer Sui 
un twenty days (4) of the execution of ſuch deed, Or. be enrolled gillered. 
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Rep: 598. „ derations of granting the ſame ; otherwiſe every ſuch deed (b), U 
Jaques v. 


- 


time to time, and has been renewed for the purpoſe of keeping the contract open, the g 


„ rr 


64 ANNUITY AND RENT. CHARGE. 
Waller, 4 © in the high court of Chancery; and that every ſuch memorial (lf 


Term Rep. “ contain the day () of the month and the year when the deed, wh 
1 2 Da- « bears date, and the name of all the parties, and for whom any of wlll 
Foley, 234 © are () truſtees, and of all the witneſſes ; and ſhall ſet forth the ann 
Bl. Rep. 12, ** ſum or ſums to be paid, and the name of the perſon or perſons for wig 


3Br, Ch, © life or lives the annuity is granted, and the conſideration (g) or ch 


hy [ 


1 of 
— = 


"us = 0 Y —_ 


5 ſhall be null and void to all intents and purpoſes.” 


Withy, 1 F 
Tera Res, $57. Downes v. Parkhurſt, cited in 2 H. Bl. 13. But a judgment entered is » 
ſach an affurance, unleſs perhaps where it is the only ſecurity. Sherſon v. Oxlade, 4 Term! 
$24. (5) Where ſeveral annuities are payable out of a groſs fum aſſigned for that purpoſe, en 
annuity muſt be ſtated in the memorial; it is not ſufficient to deſcribe it as one annuity of 
ofs fam. Hood v. Burlton, 4 Br. Ch. Ca. 121. An aſſignment of part of an annuity is vii 
in the act; for it muſt always appear by the regiſtry who has the preſent ſubſiſting right. Di 
of Bolton v. Williams, 4 Br. Ch. Rep. 297. 2 Vez jun. 138. 8. C. So, where an annuity w 
ranted before the act paſled, and aſſigned ſubſequent to it, and _ the aſſignment made, the origins 
Securities, but not the aſſign ment kalk, were enrolled, it was holden, that no proceedings cal 
be had by reaſon of this non-regiſtry of the aſſignment. Grant v. Foley, C. P. Tr. 23 C. 
A contract to grant and ſecure an annuity, though ſuch contract be in part executed, is not ui 
in the act. Jackſon v. Lever, 3 Br. Ch. Ca. 605. (c) The act being made to take effect “fm 
« and after the paſling of it,” its operation commenced from the firſt day of the ſeſſion, a 
affected annuities granted ſubſequent to that time, though before it actually paſſed, Latle{, 
Holmes, 4 Term Rep. 660. Hall v. Whalley, ibid. 662.n, (4) The twenty days are exclun 
of the day on which the deeds are executed. Ex parte Fallen, 5 Term Rep. 283. (e) Ty 
omiſſion, or incorrect ſtatement of the date of the warrant of attorney, is fatal. Downer 
Parkhurſt, cited in 2 H. Bl. 13. Duke of Bolton v. Williams, 4 Br. Ch. 210. A defc& inti 
memorial, as to the date of any one of the ſecurities, vitiates the whole tranſaction. Duke t 
Bolton v. Williams, 4 Br. Ch. Rep. 210. 2 Vez. jun. 138. S. C but fee ex parte Cheſter, 4 Ten 
Rep. 694. and Saunders v. Hardinge, 5 Term Rep. 9. (F) It is not neceſſary to deſcribe th 
truſtees eo nemine: it is enough if it appear on the face of the memorial that they are fd 
Oliver v. Style, Exchequer Tr. 31 G. 3. Anderſon v. Collard, Sittings at Weftminſler, ara 
Loid Kenyon, after Eaſter Term 1791. The names of all the perſons, whether agents or pi» 
cipals, by whom and to whom the conſideration is paid, muſt be ſet forth. Duke of Bolton 
Williams, 4 Br. Ch. Rep. 297. z Vex. jun. 138. S. C. Every truſt relating to the annuity muſt 
regiſtered ; Hood v. Burlton. 4 Br. Ch. Ca. 121. a Vez, jun. 29. S. C. But it ſeems not to be neces 
ry to take notice of thoſe which are not created in conſequence of the annuity. Toldervy v. Alles, 
Term Rep. 480. (g) The memorial muſt contain an account of all the proceedings relative to te» 
conſ:deration, to whom, and on whoſe behalf it was paid, and the actual mode and manner «i 
paying it. Duke of Bolton v. Williams, 4 Br. Ch. Rep. 297. 2 Vez. jun. 138. If part be pain 
ntee, a deſcription of it as money is bad: and the dates and other particulars of the notes, mit 
be (tated, Wright v. Reed, 3 Term Rep. 554. If part of the conſideration be money previoul) 
lent, Kirkman v. Price, 1 H. Bl. Rep. 309.; or part of it be retained in ſatisfaction of a den 
Shove v. Webb., 1 Term Rep. 732.; or to fallely the accruing payments of the annuity, Cox, 
Wright, E 22 G. 3. B. R. Hunt on Annuities; or part of it be the iving up of a former ano 
ty, Waſhburn v. Birch, 5 Term Rep. 472.; or if the whole be.a judgment recoyered againſt ti 
3 Jaques v Withy, 1 Term Rep. 557; a memorial ſtating the payment generally, is bu 
or it does not diſcloſe the tranſaction trulyx. But where the conſideration has been paid fron 


amount may be ſlated as the conſideration. Symons v. Mortimer, 5 Term Rep. 139. 1 
conſideration may be ſet forth merely by way of recital; Sowerby v. Harris, 4 Term Rep. 4% 
and it is ſuthcient to mention it only o nce, though there are ſeveral deeds for ſecuring the aum 
iy, in each of which it is expreſſed. Hodges v. Money, 4 Term Rep. 500. But where one 
the inſtruments which conſtitute the aſſutance does not ſet forth the conſideration, (for it is 0% 
neceſſary that it ſhould be inſerted in every one,) the memorial muſt connect the inſtrume*! 
omitting it with the others, by ſo plain a reference that it may clearly appear to relate to lie 
tame tranſaction, elſe ſuch inſtrument will be void; and it muſt be inferred from the memos 
itſelf that all the deeds ate connected. Saunders v. Hardinge, 5 Terw Rep. 9. (5) The bk, 
rities being thus made abfolutely void, a ſtranger may take advantage of any irregularity ; 3% 
therefore, where a fieri facias iſſued againſt a perfon in poſſeſſion of goods under a deed gi 
(tater al.) in conſideration of an annuity, it was holden that the ſheriff, having notice that ts 
annuity was not regiſtered, was juſtified in returning as//a bona. Croafgley v. Arkwright, 2 Tt" 
Rep. 603. See too, Saunders v. Hardinge, 5 Term Rep. 9. And where the contrsd is 8 
ed merely for irregularity, the conſideration-meney may be recovered b&k from the . 
| a p W 


-- 
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e Gderation be wholly in money, or for a debt axteced-ntly due for $s ſold. 
pps ſold at the time of granting the annuity. Shove v. Webb, 1 Term Ren 732. 
an action for this purpoſe/ cannot be maintained againſt a ſurety, who has in fact never te- 
d any part of the conſideration, though he join with the principal in ſigning a receipt for 
Per Buller J. and Groſe J. contr. Aſh urſt J. Straton v. Raſtall, 2 Term Rep. 366. Where 
rantee of à rent-charge had aſſigned ſeveral annuities out of it to different perſons, and 
» was a diſpute reſpecling the claims of the aſlignee:, in conſequence of which the arrears 
e rent=charge were paid into the court of Chancery, where the aſſignments were holden 
on account of their being improperly regiſtered, that Court would not ſuffer the aſſignees 
duct their conſideration- money out of the arrears paid therein, but ſaid that they muſt firſt 
y to a court of law to eſtabliſh their reſpective claims. Duke of Bolton v. Williams, 4 Br. 
Rep. 297. 2 Vez. jnn. 138. 
It is the office of the deed to expreſs the conſideration fully and troly : all that is required of 
memorial is to ſet forth truly what is contained in the deed, with the ſingle exception, per- 

of a ſecret truſt. It ſeems, from ſome of the reports, that the Courts have not always 
nded to this diltinQtion. Ducheſs of Cumberland v. Praed, 2 H. Bl. Rep. 280. 


2. „That before any judgment ſhall be entered of record upon any Yide ſupre, 
varrant of attorney for recovering or ſecuring the payment of any an- 3 
ity or rent - charge that hath already been granted for one or more oley. The 
life or lives, or for any term of years or greater eſlate determinable ſuch caſe 
pon one or more life or lives, and befare any execution ſhall be ſued muſt diſ- 
put, or action (a) brought on any ſuch judgment already entered, — — 
on any deed, bond, c. — executed for the purpoſes aforeſaid, ati Take 
a like memorial of the deed, Ec. ſhall be enrolled in the high court Rex . 
Jof Chancery; and in caſe the party ſhall negle& to enrol the ſame, — 

; Rene. Nele ; zel Hunt, 43. 
— Omen * or proceeding in the action reſpectively, 0 K. 


\ facias to re- 
N vive a judg- 
nt entered up before the act paſſed, is an action within this clauſe, Fenner v. Evans, 1 


rm Rep, 267. 


ſ 3- © That in every deed, inſtrument, or other aſſurance, whereby (6) The 

any annuity or rent-charge ſhall, from and after the paſſing of this act, payment of 
be granted, or attempted to be granted; the conſideration really and part of the 
bond fide, (which ſhall be in money only (5,) and alfo the name or Money to = 
names of the perſon or perſons by whom and on whoſe behalf the ſaid © m_ 


at the re- 


conſideration or any part thereof ſhall be advanced. ſhall be fully and queſt of the. 
truly ſet forth and deſcribed in words at length ; and in caſe the ſame grantor for 
ſhall not be fully and truly ſet forth and deſcribed, every ſuch deed, *! . 
Cc. ſhall be null and void to all intents and purpoſes. . 


former an- 

nuity, was 
Aden not to effe the legality of the conſideration. Ex parte Pallon, 5 Term Rep. 283. A 
dt for poods antecedent ly bong fide ſold, ſeems to be a good part-conlideration. Shove v. Webb, 
Term Rep. 732. W Whether a judgment recovered, Jaques v. Withy, 1 Term Rep. $59. 
an aſſignment of a former annuity, be a good conſideration ? Fx parte Fallon, 5 Term Rep. 
83. Duke of Bolton v. Williams, 4 Br Ch. Rep. 297. It is not neceſſary to {tate the conii- 


ation in more than one of the inſtruments which conſtitute the aſſurance, Hodges v. Money, 
ö Term Rep. 500. 


j 4. * That if any part of the conſideration ſhall be returned to the (e) But this 
perion advancing the fame, or in caſe the conſideration or any part of relates only 
i is paid in notes, if any of the notes with the privity and conſent of th — — 
the perſon advancing the ſame, fhall not be paid when due, or ſhall be iy pe 2 
cancelled and deſtroyed without being firſt paid, or if the conſideration this ſeQion. 
or any part of it is paid in goods, or if any part of the conſideration is On a detect 
retained on pretence of anſwering the future payments of the annuity, 2 = 
or * pretence; in all and 2 of the aforeſgid caſes it ſhall pon — 
Vor. VI. * and apply to che 


memorialin 
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Court. © and may be lawful for the perſon (a) by whom the annuity or g 
Saunders v. « charge is made payable, to apply to the Court in which any adio 
. 8 „ js brought for payment of the annuity on judgment entered, by mgy 
Rep. 9. to ſtay proceedings on the judgment or action; and if it ſhall ap 
(5) The en- «© the Court that ſuch practices as aforeſaid, or any of them, have by 
tering up '« uſed, it ſhall and may be lawful for the Court to order the d 
1 ne re « bond, Ec. to be cancelled, and the judgment, if any has been ei 
ing a war- © ed, to be vacated.” 

rant of at- | : 

torney to enter up judgment in any court, is ſufficient to give that court this ſummary jun 
tion. Haynes v. Hare, 1 H. Bl. 569, £x parte Cheſter, 4 Term Rep. 604. 


a Lav . 
— N 1 0 
* 


. 


Ul , : 

5 5. Dire&s, That a particular roll ſhall be kept by the clerk of 
enrolments in Chancery, and that every memorial ſhall be enroll 
order of time, as it ſhall be brought in; and the day, hour, and ting 
bringing the memorials into the office are to be ſpecified on the roll 
alſo appoints the fees of the clerks. | 

$ 6. Directs, That all contracts for the purchaſe of annuities 
infants ſhall be void, and incapable of confirmation after the (infants 
come of age: and makes the procuring or ſoliciting an infant to 
any life-annuity, or to promiſe, or otherwiſe engage to ratify it whe 
comes of age; an indictable miſdemeſnor, puniſhable with fine and! 
priſonment : as does F 7. the aſking, demanding, or taking by any 
citor of more than 10s. per cent. for procuring money to be advance 

| any life-annuity. EH 

(e) An The laſt ſection excepts from the act any annuity or rent- charge 
= * by will or marriage - ſettlement; any annuity ſecured upon lands of g 
within this or greater annual value, whereof the grantor was ſeized (c) in fee-im 
exception, or fee-tail in poſſeſſion at the time of the grant, or ſecured by the uf 
though it transfer of ſtock in any of the publick funds, the dividends whered 
be 8 of equal or greater annual value than the annuity ; any voluntary 
e (a) granted without regard to pecuniary, conſideration; any annuty 
value. renc-cbarge granted by any body corporate, or under any authony 
Shrapnel truſt created by act of parliament ; and any annuity where the ſum t 
wn en paid does not exceed ten pounds, unleſs there be more than one! 
Rep. 208 annuity from the ſame grantor or grantors, to or in truſt for the 
(a) An an- perſon or perſons. * | . 
nuity in . . | * 


conſideration of the grantee's giving up his buſineſs to the grantor, is within this clauſe; fa 
- annuity granted for any other than a pec«njary confideration is, for the purpoſes, of the at 
de taken to be a voluntary annuity, Creſpigny v. Wittenoom, 4 Term Rep. 799 


: As to the extent of the ſummary juriſdiction of the common law «ll 
in queſtions on this act, ſee 2 Vez. jun. 154. 4 Br. Ch. Rep. 310. WP 


) Df Life Annuities as affefted by Stat. » 
£ 4 C. 2 | "If ; 


8 i 1 Where the whole of an annuity is aſkgned, it is not neceſſary tot 
Bicd, 2 HI. 2 Memorial of the afligament ; for in ſuch caſe the object of the fi 
Bl. 3179, Which was the protection of the grantor, is fully complied with | 


; Bromley 7 having enrolled a memorial of all the original ſecuritics, 


B. R. Hil. 34 G. 3+ Hunt on Annuities, 138, 
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is requiſite that not only every deed executed -by the immediate Roſher v. 
or of the annuity ſhould be mentioned in the memorial, but that every ä 
deed or aſſurance, though it be but à collateral ſecurity given by a Rep. 678. 
perſon, ſhould be equally ſet forth in the memorial : therefore, a | 
entered into by ſureties for better ſecuring an annuity that had been 

puſly granted, though the bond was made to bear even date with the 

\ was holden by the court neceſſary to be regiſtered. 


ery part of the contract which can affect the nature or value of the Sawyer v. 
Bunce, 


. of, C., or one of them, is not fufficient. | .6 Term 
one caſe it was ſaid by the court of King's Bench, that the legiſla- _ . 
did not mean to require the parties to mention in the memorial all Alas: + 
uſts that were a lien on the eſlate independently on the annuity, but 5 Term 
thoſe truſts which were created in conſequence of the annuity being Rep. 480. 
d. However, in a ſubſequent caſe (a), it has been holden, by that ( Denn 

4 . N | v. Dolmer, 
court, that if a deed, by which an annuity is granted or ſecured, con- I Eg. Vide 
other truſts, than thoſe which affect the annuity, they, as well as thoſe Plowd. on 
h do affect the annuity, mult be ſet forth in the memorial; elſe the Viury, &c. 
| will be a nullity. ; 369, &c. 
he memorial (tated, that the confideration-money (4ool.) was paid les, 


promiſſory note drawn by Hamerſley, and payable at Hamerſley, Mor- Bentley, 


ui and Co's, and which ſaid ſum ſo ſecured has been ſince paid. It was 6 Term 3 
hon cd, that the memorial did not ſet forth when the note was payable; Rep. 090. % A} 
um u cher immediatel iſt for, if at a diſtan i VidePlowd, 1 

| tely or at a diſtant day; for, if at a diſtant day, it was „n Annuit. 7 
on. vorth 70o/. by reaſon of the diſcount. In anſwer to this it was 377, 1 


d in an affidavit, that it was a banker's check payable immediately. " 
the court ſaid, that the memorial ſhould contain every thing neceffary «Xt 
hew, that the tranſaction was fair, and that the conſideration · money 
been paid: and they thought, that this caſe was decided by that of 
ball v. Murray. | 


here the memorial ſet forth as the conſideration of granting the an- Watts v. 


2 the payment of 180%. by the grantee to the grantor; whereas in fad — 
10. Da paid him 1 30%/., and retained, with the grantor's conſent, 500. hen aol 


„ in the tranſaction; it was declared defe dive from not fpecificall; 
„es this retention of the 300 as one of the terms of the contract. $a 
W's part of the conſideration. | 
\nnuity deeds will not be ſet aſide on account of mere clerical miſtakes 
he memorial: as, where the chriſtian name of the witricſs to one of 7d. ibid. 


debt due from the grantor to a perſon, who was the — both 


to t . ; | 
4 * ds is omitted 3 ory if in ſtating the aſſignment of a term of 61 lace v. Eve- 
* , it ſet forth a term of 62 years; or, if after reciting the true con- 1 
ation, vis. 280“, it ſtate afterwards, which ſum of 2500. was Rep. 545. Sd 


' 5 . . . - * 
or if it omit to ſtate the nominal conſideration for the deed, or, + 
| F 2 that 1 


Fs; 


Hammond 
v. Foſter, 
3 5 : 

ep. 635. 


rmis fe- grant of the annuity not being regiſtered, the court ſet aſide tþ 


Dalmer v. 
Barnard, 
7 Term 


Lock 
velace, 
— Term 
ep. 471. 
Hatton v. 
» 


5 Term 


Rep. | 639- Þ 


ANNUITY AND RENT-CHARGE. 


that: the annuity was payable for the portion of time from the laſt quant, 
day to the death of the annuitant. | Po Rp 

An annuity granted by 4. to B. which was duly regiſtered, was n 
deemed. by virtue of a clauſe of redemption in the deeds, when the dee 
were delivered up to the grantor uncancelled, and he and the attong if 
for the grantee agreed, that if at any future time he, the grantor, ſhow 
wiſh to borrow money on the ſame terms, thoſe deeds ſhould be given : 
a ſecurity. On a ſubſequent application by the grantor, the attorney 
vanced the ſame money on having the ſame deeds delivered to him. Bf 


annuity, and ordered the deeds to be cancelled. 


court of competent juriſdiction, and there decided, another court wi 
not entertain an application as to the validity of the fame annuity upon tk 
ſame grounds. | | 
| Where an annuity was granted in conſideration of the grantee reſp 
ing his. fituation, as maſter of an academy, in favour of the grantor, i 0 
was holden not neceſſary to regiſter it, though at the time of the gra" © 
the grantee agreed to aſſign over to the [grantor his houſehold furait, Wi ha 
, at an appraiſed value, and if it ſhould not be convenient to the go WS « 


tor to raiſe money to pay for them, to lend him a ſam of money, w e 


option of the grantor afterwards, was no part of the conſideration of tt 


- Halſey v. 
Hales, 
7 Term 


| Rep. 154, 


granted the lands to C 


Maiden ve Where A., who was entitled for life to the dividends in certain ſod 


the ſtock is made for the purpoſe of ſecuring the annuity. 


repaid with intereſt : for the annuity was not granted in eonfideration (NP << 
money paid to the grantor, but of reſigning the grantee's ſituation in 
vour of the grantor; and the loan of money, which was to be in th 


Annuity. 
A., who was teaant for life, remainder to truſtees to preſerve conts 
gent remainders, remainder to his firſt and other ſons in tail remains 
to himſelf in fee, ſuffered a recovery together with B. his only ſon, 1 
declared the uſes to ſuch perſon and for ſuch eſtate, Ec. as they ul 
jointly appoint : they 22 granted an annuity, and appointed ad 

or a term of years in truſt for the grantee. 4 
was adjudged, that this caſe came within the exception of the a& 


ſtanding in the names of truſtees, granted an annuity payable out of i 
dividends, and empowered thoſe truſlees to pay the grantee, it was 

that this annnity was not within the exception of the act, and mull 
regiſtered ; for the eighth ſection, which excepts annuities ſecured by l. 
transfer of ſtock, only extends to thoſe caſes where an actual tranaſet 


APPEAL 


: 8 2 
— " \ id 
J 
* 


"CAPF EA” L 6 


A f NA L. 
| c | * 
JJ ³ðÄ—Aͤ·Ü˙ͤ²¹ de?" 


« Appeal) It is derived from the French, —_ the verb alive, which ſignifies ta eall 
b, ſummon, or challenge one; and not the verb neuter, which ſignifies the fame as the or- 
ſenſe of © appeal” in Engliſs. 4 Bl. Com. 313. | 


19 cahat may be pleaded in Bar to an Appeal. 


Retraxit) The caſe referred to in Bulſtr. Cro. Ja. and Velv. is that of Bradley v. Banks, 5 
there the whole Court were clearly of opinion, that @ diſcontinyance hefore appearance -was 
mptory- | 


APPROVER. 4 i 


_ — — _ * ee 1 ML _ TT WT + - 7 r r 


— — * | Q | Page 131 
If an A ) It hath alſo been uſual, for the juſtices of the peace by whom any perſons 
reed ai felony are committed to gaol, to admit ſome one of their. accomplices to become 
itneſs (or, as jt is generally termed, king's evidence) agginſt his fellows; upon an implied 
dfidence, which the judges of gaol-delivery have uſually cquntenanced and adopted, that if 
accomplice makes a full and complete diſcovery of that, and of all other felonies to which 
is examined by the magiſtrate, and afterwards gives his evidence without prevarication or fraug, 
ſhall not himſelf be proſecuted for that, or any other previous offence of the ſame degree, 
3l, Com. 331. If the diſcovery upon the whale he fair and ample, he ought not to be pro- 
uted again, becauſe he has merely by accident omitted any one offence. wp. 339. Buti 
ſſecuted, he cannat plead this in bar, or avail himſelf of it upon his trial: bu 


| he may mo 
Court to put off the trial, that he may have time to apply for a pardan. 


* 


. wÿq nn oo en__  —— _—— <> CR. — . — x — — — 


Arbitrament and Award. ; 


In what Caſes the Performance of an Award 
may be compelled by an Attachment, and the 
Curie of Proceedirig to be taken in order tg 
) Of campelling Hertormance ot an Award by 
in ' 
) In what Caſes, when, and in what Panner 
Awards may be relieved againſt. 


(A) The 


7 * Ty 4 4 
* 


$. 
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Page 132 (4) Che Matter in Controverſy, 


0 , * f c, 14 | 
(Where the) But fee 3 Bl. Com. 16. Ld. Raym. 115. Kyd- 34 to 40. In the year ig 
we find a very important arbitration by the keeper of the king's privy ſeal, the chief ju 
of the King's Bench, and one of the other judges of that court, arbitrators nominated 
appointed by King Henry V. to ſettle a long controverſy between the biſhop and the prior d 
. church of Eh, 1 ſeveral claims to ecclelialtical and temporal juriſdiction, au 
land of ſeveral manors. Bentham's Hiſt. El. Append. 27, e. MSS, Cotton. C. II. fo, zz 
(4 Certa: and) Godfrey V. Godfrey, 2 Mod. 303. S. P. Ando things which cannot be 
mitted by 5 may, when joined with things of an uncertain nature, as debt on h 
„6 H 4. 6. a. b. Cexal v. Sharp, 1 Keb. 937. Motris v. Creech, 623. 689. 1 Lev. 291.8 
'Debc ſor afrears of rent aſcertained by a leaſe, 10 H. 3. 4. Damages recovered by verdi 
Judgment. Golaſh. 1. 4. e 1 0 
Cald. 30. An appeal at ſeſſions againſt a poor- rate may, with the conſent oft 
: 8 en parties intereſted, be referred by the Jultices to arbitration. 
Nerthampton. | 


FEET 


— 


age 133 (BY The Submiſlion; and rherein of the dilfe 
= ® , Kinds, and the Revocation thezeof. 


FAR SP 


(Thi Submiſſion may) But now an action may be maintained in all caſes upon the ſi 
36 H. 6. B. 1 
83 „or even to the arbitrator himſelf ; and it may be given by other pri 

Gibbons, than the parties themſelves who will incur the forfeiture, if the paris 
2 Fig, not. perform the award. 


ayesV. It is not neceſſary that in each of the bonds of ſubmiſſion it l 


yes, Cto. 


Car, 433. Tear of how many perſons the parties to the ſubmiſſion conſiſt. 
* Jillian ; that their father had deviſed certain lands to the two latter, 


and William jointly ; but they giving him ſeparate bonds; it was bol 

- after ſeveral arguments, on an action brought by Richard apainſt R 

er 7 The ſubmiſſion may be by indenture with mutual coyenants to ſas 
e een 


— 
* 


Page 134 (But where) in 2 Keb. 10. 20. 24. and Sid. 281, there is an inſtance of an# 
on the caſe being maintained for the countermand of a parol ſubmiſſion; and 
ele no doubt but an action will lie jo ſuch a caſe, for a parol ſubmiſſion amounts to a pron 
perform. 5 | 
Newgate | If ope of the parties firſt revoke the authority of the arbitraon 
e ee afterwards requeſt them to make an award, that will not ſaye the f. 
20. ture. But where the ſubmiſhon limits no time for the making d 
I award, it ſhall be nnderftood to be within convenient time; and if i 
a caſe the party requeſt the arbitrators. to make an award, and they 0 
à revocation afterwards will be no breach of the ſubmiſſion. | 
Noble v. One party may reyoke with the conſent of the other 3 but cones! 
Harris the revocation will not ſave the penalty of the bond. 
rn „% Edit 


a» 
* 


* 
. 
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„ Fame) But if the buſband and wife ſubmit again, the Courts will not ene 88 
e party in ſuiag for the forfeityre, amin v. Norton, 3 Keb. 9. | 85 age | 


y the o & 10 .) A conſent in the ſubmiſſion bond that the award ſhall be made a rule of 
4 does not warrant the making of the ſuqmiſſion a rule of Couit. 2 Str. 1178. 2 Barnard. 
of? ſubmiſſion may. he made a rule of Court on the motion of one party, and pioducing 
Lond executed by the other, Baines, £5. 80 it may, though it be no part of the condition 
e bond, but be thereunder written, and not ſigned, if it appear by affidavit that it was writ- 
before the execution of the bond. Ibid. (a) Ibe Court will compel a witneſs to a ſubmiſſion 
bitration, to make afidavit of the execution, in order to make a rule of Court. Str. 1. 
des, 53, | 

ade to put ſubmiſſions to arbitration in caſes where no cauſe was depending upon the 
footing as where thete was one, and is only declaratory of what the law was in the latter 


re is no aathority given to the court by the ſtat. 9 & 10 V. z. e. _ v. 
to make a parol ſubmiſſion to an award of a rule of court. 0 eee 
il - | ade Rep. . 


The Pazties to the Submilſion, and who are 
bound by it. "Pets 156 


\ n executor may, as ſuch, ſubmit to arbitration. But if the arbitra- Dy, 261. 


aſtavit for the reſidue. As, if an executor ſubmit to arbitration, and 158. 8 
awarded, that for 70/. he releaſe an obligation given to his teſtator, 13 3: 


00 “/ for performance of . covenants which were broken by the obligor, ſubmiſſion 


1001. ſhall be aſſets, for the ſubmiſſion was his own act. of itſelf is 


not an ad- 
Ton of aſſets. Pearſon v. Henry, 5 Term Rep. 9. Where the executor engages himſelf 
lonally, and in broad terms ſubmits to pay whatever ſhall be awarded, he cannot afterwards 
rt to the plea of len adminiſftravit. . Barry v. Ruſh, 1 Term Rep. 691, | | 


xecutors are bound by the ſubmiſſion of their teſlator, | 1 


Ventr. 249. 


If an Infant) Equity will not decree an award to bind an infant. Eq. Caf. Abr. 50. In the 
eof Roberts v. Newbold, it is ruled, that a guardian may ſubmit for the infant, and enter 


had, d a bond for the performance of the award. Comb. 318. And in the cafe of the Bp. of Bath 

C Wells v. Hippeſle „28 Ch. 2, cited by Ld, Hardwicke, 3 Atk, b14., Loid Nottingham held 
hall infant _ an award ſubmitted to by the biſhop of the one part, and the infant and his 
, rdian of the other part; and on @ bill to confirm it, decreed accordingly. 


If a man authorize another on his behalf to refer a diſpute between the Dyer, 216, 
incipal and another, an award conſequent on ſuch ſubmiſhon is binding > 
the principal alone; and it is no objection that the agent had no inte- ruld, 1 Wiig, 
in the ſubje& of the diſpute. But if the agent expreſsly bind himſelf 28, 58, 


and r the performance of the principal, not only the principal who autha- (=) - . 
ted him, but the agent himſelf, is bound by the award (a). ry any — 
| an award to 


Dich he ſubmits for another. Alſop v. Senior, 2 Keb. 707. 718. Shelf v. Bailey, Com. Rep. 


ory d3. And where an attorney ſubmits without the expreſs authority of his principal, the attor- 
de ft only, and not the principal, ſhall be bound. Bacon v. Dubarry, 1 Salk. 70. 1 Ld, Raym. 
** b. 8. C. Comb. 149. 8. C. Carth. 41 2. 8. C. In the caſe of Evaus v. Cogan, Id. King thought, 


jat daughters of age and unmarried, might, though not parties to the ſubmiſſion, by conſent 
diequent, be bound by an award to which their mother ſubmitted, touching the title of an 
te which was limited to them after het death. 2 P. Wms. 449. The aſſent of 2 ſolicuor to 


thout his actual concurrence; though ſuch a reference, by rule of i, prize, will the client; 
Ch. Rep, 104. 1 Ch. Caf, 86.; but the former point may now be doubted, 11 Wi 


do not award as much as he would be entitled to at law, it will be a Office Extr. 


reference by rule of a court of equity, it has been holden, is not obligatory upon the chent, 


il 
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 8:'rangford If a man ſubmit, for himſelf and partner, all matters iq difference ly 
"= 2 tween the partnerſhip and another, the partner ſubmitting ſhall be bouy 
9 ee the award; but the other ſhall not, becauſe he js a ſtrangery 
award. | | 
Mudy y. If the parſon on the one hand, and ſome of the pariſhioners on th 
Oſam. Lit. other, in behalt of themſelyes and the reſt of the 1 of the parib 
78.85 but without the authority of the reſt, ſubmit to arbitration by band, th 
* pariſhioners ſubmitting ſhall alone he anſwerable for à breach of the aui 
by any of the other pariſhioners. | 


By flat. 5 C. 2. c. 30. /. 34. it is provided.“ That the aſſignee 

1 aſſignees of any bankrupt's eſtate and effects, with the conſent of th 
major part in value pf the bankrupt's creditors who ſhall have dij 
1 proyed their debts ander the commiſſion, and who ſhall be preſent ai 
« any meeting of the ſaid creditors, purſuant to notice to be for that ju 
< poſe given in the London Gazette, may ſubmit any difference or d 
1 pute between ſuch aſſignee or aſſignees, and any perſon or perſons wha 
« ſoever for or on account, or by 746 or means of any matter, cui 
or thing whatſpeyer relating to ſych hankrupt ar hankrupts, his, her, « 
« their eſtate or effects, to the final end and dgtermination of arbitram 
« to be choſen by the ſaid aſhgnee or aſſignees, and the major pan i 
value of ſuch creditors, and the party or parties with wham they ſl 
7e have ſuch differegce, and perform x © award of ſuch arbitrators : at 
« the ſame ſhal] be binding on all the creditors of the ſaid bankrupta 
* bankrupts; and the aſhgnees are thereby indemnified for what thy 

„ fſſnhall fairly do according to the directions aforeſajd.”? 

Atk. Jl. Lord Hardwicke held, that under this clauſe the creditors could u 
Wu give a general power to the aſlignees to fubmit matters to arbitration t 
church. their own diſcretion, but that they myſt have a ſpecial meeting, ua 

** Notice given for that purpoſe in the London Gazette, to conſider of ii 


particular caſe intended to be ſubmitted to arbitration. 
| Re REID hs Hoh AR ELD FAG 7 A > Ur SAINT WAN HRP IO Trae HK Pon" AT IF HE A 4 b s 
Page 137 (D) The Azbitzatpzs or Umpire, I 


| (The Arbitrators are Perkins) © of this? and ſee the part referred to in Weſt, where th 
very perſons are excepted againſi as incompetent. In 8 E. 4. 1. & Br. tit. Arbitroment, 37. thet 
is at inſtance of an unmarried-woman, the Ducheſs of g. Fell, being an arbitreſs., 


(The Arbitrators are Perſonally) _ 2 Atk. 504. $0 if they award releaſes, but leave it to i 
Court to give direQtions to ſettle the form; aliter, if they award, that the Court ſhall ſettle ti 
releaſe firſt, and the arbitrators will afterwardg conſidet whether they (ball qrder it, Id, U 
this recommend it to the parties to appoint a receiver, and if they do not, requeſt the Couftv 
do it; the award ſþall not be avoided; for it is not a delegation of their power, but a recomne 
gation ; and if the ooh do not comply, it is ſurpluſage. 5 W 
But not gs any but the officers of the ſuperior courts ſtiould ſettle, B. R. H. 181. 2 85 


» . 


7085 : 
1 e 2 1 ar 
eee e en alias be to Stand to the Axward of Certain Þ, it arbitrators jo 

—— the umpire in the deed of ampirage, it is merely e 1 deed js' good. Ti . 


diſtinQtion (aken in Bplſtr. 184. is adſur 
Page 138 
(The Arbitrator: may) In 2 Term Rep. 644. it is expreſily determined, that the 


1 Bl. Rep. 463. 3 Burr. 1474. 


max ele an umpire t 
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4 made by the umpire merely on the evidence as tated by the Hall v. 
. without any re-examination of the witneſſes, if he were not CN 
guired by the parties to re-examine them, is good. WE +1 


_ av Maw + HY 4+ #5 a7 F 4 . we Ti, VP * Tx NET +» > 


) The award itſelf, or final Determination pa 


Iminiſtrator in thoſe charaQters, an award that they execute general releaſes to each other 


2, for the Court will not intend that apy thing is gxdered td be re - the matter 
ifpute between the parties, %; erm Rep. 691. leaſed except the 


age 140 


red to in Bu 


10 Under a reference of all matters in difference hetween partners, the Green v. 
1 1 rbitrators may award a difſblution, of the partnerſhip, So between a 1 E 
1 er and apprentice, they may award the indentures of apprenticeſhip * 8 
ix | | a 


tpleaded | 
ray of ſet-off : and the coſts being to abide the event makes no {ference Pop hs 


general w., Ne, 


erence of all matters in difference between the purtier, omitting the words 626. 


dntting between the parties. | 
Aſfgnees of a bankrupt having received a ſum of money from a debtor Malcolm Yo 
d the bankrupt as due to his eſtate, and having commenced an action Fullarton, 
at the ſame debtor for a further demand on the fame account, to 2 Term 
which the general iſſue only way pleaded, and this cauſe being referred to Rep. 665. 
arditration, it was holden, that, under the general reference above ſtated, 
the arbitratory might award that the aſſgnees ſhould repay a part of the 
＋ vega they bad already received, if it appeared to have been paid 
e. | 
A de * A 5 
c 38 Exeeytor may be raken inty copſderation under a general Elltſon » 
Tre] 2 Str. 1144. 
4 


the Azbirzatozs oz Umpize. Page 139 


= 
ut | | 
wh If 4rlitratirs Aar But ſuch an aQ muſt appear to be for the party's benefit, Bedam v. 
: 5Y kſon, 1 Ld, Raym. 123, | 
1 Bu an Azward) An award that all proſecution ſhall ceaſe in all actions between 4. and B. 
Wl! not extend to ſuits where A. is plaintiff, ang B. and others are defendants, Barnardiſton v. 

5 dwler, 10 Mod. 204. | | 
4% t Award of general releaſes under a ſpecial 22 is good for the matters 

| erred, and void as to the reſt. 2 Bl. Rep. 1115. 80 on a ſubmiſſion by an egecutor and an 


(4 N of of Matters) This point dges pot appear in the caſe ja the year-book re- 
r, | 


in the cauſe, and the latter i reference of all matters in difference in the cauſe, l.) ** 
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1 2 738 controvetſy, and the award taking notice of ſeveral matters, ordered the 


. Baſpole's 


- 
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Page 141 BTW . An N 

9 Award may) 4 Leon. 49. Lutw. 554. Hawkins v. Coclough, 1 Burr. 2 74. But whe, Wn 3 
the ſubmiſſion is of certain thinggdpecifically named, with a proviſion or clauſe, ita gued, the 1, Wn 
bitrator ought to make his award of all, otherwiſe it will be void. Baſpole's caſe, 8 Co. | 
Hamond v. Hatch, Gold(b, 125, p. 14. This conditional clauſe is uſvally expreſſed by the wor 
« Ita quod de pr mils: but the expreſſion, © ſo as the ſame award be made and delivered by; 
« particular day,”* admits of a fimilar conſtruction, the © ſame” referring to every. thing beſon 
mentioned. Riſden v. Inglet, Cro. El. $38. A proviſo that an award be made on or before; 
particular day, implies a proviſo that it be made © of the premiſes,” though that be not expreſ. RF 
ed. Lee v: Elkin, Lutw. 545. Where thete is a proviſion for the appointment of an um ir, 
the conditional clauſe, if inſerted with reſpect to the atbitrators, extends to him, though it h 
not repeated. Bean v. Newbury, x Lev. 139. See 


Hopper v. | An award of one particular thing for the ending of a hundred matten 
. in difference, is ſufficient: as, where the ſubmiſhon was of all matters 1 
defendant to pay to the plaintiff four pounds for arrears of rent, and u. 
wards the repair of the houſe. | | | 
Where ſpecifick ſubjects of difference are ſubmitted, but withou 


nigh the conditional clauſe . of and concerning the premiſes,” it 1s fa 
Le King „ the arbitrator may make his award of any of them without confideriy 
Hammer- the others. | | 18 1 
ton, 1 Bar- : | tag, | | £ 
natd. K. B. 316, where the general principle, here laid down, is contradicted. 8 1 — 
8 Co. 98. a. As it is of ſeveral particular things, faith Lord Cole, ſo it is of ſeren i" 


Vid. 2 R. 3, particular perſons ; and therefore if two of the one part, and one on the RN = 
18. Br. tit. other part, ſubmit themſelves, the arbitrator may make an arbitramen Wi 
e i between one of the two of the one part, and the other of the other par, 
ment, p. 44s. 0K. N | 1 

cited in And it will be good. | 

Plowd. 289. Ra ene, 

Bean v. Newbury, 1 Lev. 140. 1 Keb. $85. contr. 


1 8 v. Where the ſubmiſſion was by two plaintiffs on one ſide, and defendant | 

TOs and his wife on the other, of all matters and controverſies between then, 

8 or any of them;“ the award was holden, good, though nothing un 

39Þ awarded concerning the defendant's wife, on account of the word 
between them or any of them.“ 


Arnold v. If A. and B. on one ſide, and C, on the other, ſubmit to the awal 
Pole, Roll. of J. $, all matters hetween them; J. S. may make an award of uy 
Abr. tit. matter between 4. alone and C. for the ſubmiſſion ſhall be taken dil 
ae „ butively, and perhaps there. was no matter between B. and C. 


Carter, 1 Vern. 259, PLN 
thelftony. * A ſubmiſſion of all matters in difference between the parties, when ther 


4 wy Ol are more than one on one ſide, is the ſame as a ſubmiſſion of all malten 
. * between the parties, or either of them; and therefore on ſuch a ſubmiſhni 


an ur of a ſum to be paid by one of the two or more to the ſingle paty 
is good, | Lg fo es Beek ont Fa 
arri v. But if, in ſuch caſe, it appear in the "ſubmiſſion that there were dif 
ainter, rences between the perſon on one fide, and all the parties on the oth 
jp Hor: and the ſubmiſſion be with the proviſional clauſe ; the award mult cow- 
9. P. cited prehend all the parties, becauſe the ſubmiſſion is under a condition that 
* 3 hall do fo, ; | | 
Iy29, 
WT When 


| ARBITRAMENT AND AWA pv. 235 


Where the ſubmiſſion to an award was that it ſhould be made on or Knox v. 
fore the firſt day of Michaelmas term, and the time was enlarged until Simmonds, 
e firſt day of Hilary term, Lord T hurlo held that an award made on K 4 8 

he firſt day of Hilary term was good, that it was an enlargement of the Wege 
ime in fatu quo, and therefore muſt include that day. | 

The awarding of coſts is incidental to the power of an arbitrator : a , Te 
coviſion therefore in the reference that the coſts ſhall abide the event of Rep. 644. 
ve award, is a reſtriction of the power which he otherwiſe. neceſſarily 

th of giving coſts at his eleCtion, 

By the terms event of the award, mult be underſtood the legal event,; Ter. Rep. 
and therefore under this proviſion the party ſhall pay only ſuch coſts as he 138. 
would have been liable to pay if a verdi& had paſſed againſt him. Coſts Swingle- 
herefore ſhall not be taxed againſt executors, nor ſhall plaintiff be enti- . | 
led to any, if bis original demand be found by the arbitrators to be under Highnam 
orty ſhillings. So where in an action of treſpaſs for pulling down the andanother 
plaintiff's gates and aſſaulting him, the defendants juſtified to all the counts e t 
xcept one under different rights of way, and pleaded not guilty to the Hi 1 — S 
whole, and the arbitrators awarded the defendants a right of way, but 3 Butler v. 
different from thoſe claimed in the pleas, and gave five ſhillings damages Grubb, 

for the aſſault, which 'they found was committed in the exerciſe of the rl ts 8. 
right of way negatived by the arbitrators; it was holden that the plaintiff hs 
was entitled to no more coſts than damages; for the arbitrator's award is 

not equivalent to a, judge's certificate under the ſtatute of 22 & 23 Car. 

2. c. 9. 

Aid to the plaintiff of © the coſts by him ſuſtained in the ſaid Browne v. 
« ation to be taxed by the proper officer,” does not include the coſts of Marſden, 
the reference, but is ted merely to thoſe of the action. 1 H. Bl. 


Rep. 223. a 


(As a Award) The certainty of an award may be judged of according to a com- Pag | 
mon intent, and conſiſtent with fair and reaſonable preſumption: therefore, where e 142 
the ſubmiſſion was in general terms, © of all actions, Me.,“ and the arbitrator re- 1 4 

cited eng, which was in fact depending, referring to the ſubmiſſion, as authorizing him to deter- 
mine it, the award-was holden ſufficiently certain, for there was no probable preſumption of any 
other cauſe of complaint, the parties not having deſued to be heard upon any mare than that 
one. Hawkins v. Coclough, 1 Burr. 2794. ; 


4. 


An award, © that the defendant ſhall deliver certain goods particularly Cockſad v. 
named, and three boxes, and-ſeveral books, without naming the books, Pater 2 
is uncertain: the books ſhould have been particularly deſcribed, unleſs it *. . 
had been ſaid that the books were within the boxes, by which they would | 
have been ſufficiently aſcertained. 80, an award That one of the par- Bedam v. 


bill obligatory which he had before, is altogether uncertain, for it L. Raym. 
does 2 ſay of what ſum, or of what penalty the bond is, or of whom it 
vas obtained. — ES WK 5 


(IF an Award be that one of the) Tn the caſe from March an infant was coucerbed. 


An award ( that the one ſhall ſeal and deliver a demiſe to the other, Wats v. 
* of his aſſigns, is certain enough'; it ſhall be underſtood to himſelf.” — Philips, 
An award “ that the plaintiff ſhall pay the defendant a certain ſum on gn. 1225 
a particular day, and that then the defendant ſhall re-aſſign the land Hodges 
* mortgaged to him by the plaintiff,” is ſufficiently certain, though it do 1 14.Raym, 
not fay for what term the re-aſſignment ſhall be, whether for years, 3% 


life, 


* ties ſhall deliver up to the other a certain writing obligatory, or a certain Clarkſon, x | 


4 

C 
7 
1 
* 

% 
4 
« 
"Y 


r 


2 — od 2 3 


5 ARBITRAMENT AND AWARD. 


(l) 3Lev. 10. on condition that each ſhall acquit the other; far it ſhall be taken z 
; ene „ So it may be made with a penalty to attach on the r of 


A. and B. Submit.) 0 the awarg recite a treſpaſs committed by the plaintiff againſt th 
E 


. Ftrangford An award that all ſuits ſhall ceaſe is equivalent to an award cf! 


V. Knipe, 1 Lev. 58. 


Laeken, made the felt K fon e 


life, or in fee ; for it ſhall be underſiood to be for the whole intent 
mortgaged. | | > ; | 
Ferſer v. It is no obje&jon to an award that it is conditional, as that one of th 


in 


Feme, 


f 36444 rent every half year; and that if he Gil in payment, the award for the , 


apr Kyd a poſitive injunction that they ſhall acquit each other. 


6 the ſubmiſhop be with reſpect to a way leading to a houſe, and the a. 
be, that the one ſhall giye a bond of 300o/, to the other payable at thre 
ears end ; and in caſe the way be taken away, then that he ſhall py 
lleſs by a certain ſum, and if not, a certain ſum more. | | 
Kyd, 137. An award in the alternative, that the party ſhall do one thing or av 
Rees he ther, is not liable to the objection of uncertainty ; for when he done 
Mod, 585, one pf the things he has performed the award; as if the award be that k 
Lutw. 545. ſhall deliver up to the other party a certain deed, or pay him $el. and ſod 
8. C an ayard in the alternative ſeems to be the beſt mode of compelling a pa 
to exert himſelf to procure the performance of what is not immediately i 
his power. | £ | 


— 
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defendant, and another by the defendant againſt the plaintiff, and for that reaſon order, * thi 

« the one hall be quit againſt the other, and the other oft him; the objection of wantd 

mutuality will not lie againſt it. 7 H. 6.41, 21 H. 6. 9. 22 H. 6. 39. Br. Arbitrament 
33. | : 

Page 145 


(If an Award be to Pay) But fee Nichols v. Granwin, Brownl. 58. Hob, 4g, 


v. Green, N 

2 Mod. 228. releale. | 

1 K. Abr. So that all controverſies”? ſhall eaſe, and that the ane ſhall pay 12d 
tit. 476. K. $0 the other, although he have nothing given to him. 


0. Harris 


R Abr. An award was made * of and upon the premiſes,** that one ſhoul BK... 
154-P-12: pay the other 10), at a certain day, and that the parties aforeſaid ſul 

bo. p. 1. MY . Wy, g 
Continue in love and friendſhip as formerly: it was holden to be an awatl 
on both fides, and that it ſhould be intended in ſatisfaction of all matten 
between the parties, more eſpecially as it was ſaid, that the parties ſhows 

| be friepds as formerly. 

mw” An award * that the one ſhall pay 10. to the other in ſatisfaQion d 
ac. 364, a treſpaſs,” is good; for both parties have benefit, the one receim 
Hob. 49. money, and the. other being diſcharged of the wrong. 80 (a) an awail 
i Freem. “ that one ſhall pay ſo much for arrears of rent,” the word for 
285. 266. -plying that it is to be in ſatisfaction of the arrears. So (6) for hari 


1) Hee? Akt 
(0: v. Coclough, 1 Burr, 277- 


* 
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An award tecited that there had been conſiderable dealings between Elliott v. 
plaiotiff and the defentiant, that the plaintiff had paid to the defen- S— 4 

nt all his demands, and that 400. were due to the plaintifh and then 5 
gered that the defendant ſhould pay that ſum to the plaimiff. It was 

Iden that the recital of the dealings between the parties, and of the 

ment by the plaintiff of all that was due on his part, implied that the 

yment of the 40l. by the defendant was intended to be in full ſatisfac- 


e debt. | 
* bros now not to be neceſſary that an award ſhould evpreſs that a en, — 
\ awarded to be paid, or an act to be done, in favour of one of the par- v, arrigin, 
« ſhall de in ſatisfaQton ; or that it ſhould contain any equivalent terms: Com. Rep. 
giſcharge to the other maſt neceſſarily be preſumed from the payment of 328. 


ſum, or the performance of the act. n 


| Lutw. $39. 
ward that all) In 2 Str. 1024, That all manner of proceedings (if any) 
— at law, an be no farther proſecuted, holden not to be foals 2 ſee 6 Page 47 


pd. 34. contr, 
An Award « that each of the parties ſhould pay Nhopey charges at: Jome and. that the elidagn 


the plaintiff 8, for his making the firſt breach,”” was holden te be good; for it muſt nece 
y be preſumed that the ſuits were to ceaſe, and the 5, to be paid by the defendant to be taken 
a diſcharge. Hawkins v. Coclough, 1 Burr. 294. | | | 


If an award direct that debts due from the parties jointly ſhall. be paid a Att. 501. 
them in moieties, and then mentions three ſuch debts only, the Court 
ill not preſume that there are more. | 


Ea K * 


out upon oath before a judge, any diſburſements made on account of 

the plaintiff, that the plaintiff ſhall pay them; but in caſe the defendant 

do not prove theſe matters within a certain time limited, then the par- 

ties ſhall give general releaſes ;” this is not final. 554 

But an award of a thing to be done at a future day, if ſuch thing muſt (5) Palm. 
en be abſolutely done, is final; as to pay money (5) at three ſeveral days 110. per 

þ come. 80 to give a note (i) or a bond for the payment of money at % Bend 
future day. v. Garnett, 


Str. 108 
An award that f. ſhould execute a covenant to indemnify B. againſt nd 21 


qui tam actibn begun at A. s inſtance in the name of another perſon, Knightley, 
as holden” to be good, for it was not in the power of the arbitrators to 28tr. 903. 
order the ſuit to ceaſe, the poor being equally intereſted in it with the g Jones, 
former; and in this caſe too the informer was (a) a third perſon. *. 


387. 487. 
| „. 
7 2 108. 20 () According to the report by Fitzgib. the former was the dull in 
1 4 x 


E42 = 


the 


4 5 is enacted by ſtatute 23 C. 3. c. 58. * That for every piece of vel- 
aid um or parchment, or ſheet or piece of paper 2 which ſhall be en- 
1 groſſed, written, or printed any award, there ſhall be charged a ſtamp 
in duty of five ſhillings.” 


An award that the defendant ſhould pay to the plaintiff ſuch a ſum of pedley +, 

oney unleſs within twenty-one days (which, in fact, was after the time li- Goddard, 

med for making the award) the defendant ſhould exonerate himſelf by A Term 

I0anit from certain payments and receipts, in which caſe he was only to 

certain other leſs ſum, was holden to be illegal and void, becauſe 

certain and inconcluſiye, mm 
(F) The 


— 
* 
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Page 11 (G) Of the 3 in Awards. 


Page 148 005 che Conttrudtion and Effert-of the Award, an 


| 5 — 1 be m 2) A matter was referred by conſent at vi ther to \ thate of dhe in 


IId Raym. If an award order a defendant to fe- aſſign to the plaintiff an eſtate i 


. tend to ſuits between A. on the one fide, and B. and C. or B. and l 


4 an award, is no objeQion 't to the party 18 called upon to fe 


herein ok the Perkormante thereof. 


(It is an Eftabli 205 A miſtake in matter of calculation, or an unintentional elo. which 
tuins the balance to the other ſide than that on which it ee to fall, will not vitiate an auui 
in toto. Ambl. 245. 092 Bk $04 


Ut it be Provided) But this was not the point on which the judgment turned. 


. before the award was made, one of the parties ſerved the atbitrators with a ſubpang out of Ch 
cery.”* This was holden to be a breach of the rule, and an attachment 45 was granted. 

73. Under a rule of court to abide by an award, and not to bring any bill in equity, an *. 
is made; that A. ſhall pay to +, 2ol.: this award ic, moves the court to ſet aſide; but the cout 
confirming it, he pays the money, and then files a bill: this is a high u e 1 0 his cou. 
fel, and AETOrney. | Rex v. ſames Wheeler, 3 Burr. 1256. 6 


. ge, be is bound to do ſo without requeſt. 
10 Mod. An award that all ſuits ſhall ceaſe between A. and B. does not e. 


* wife on the other, ſo that the proſecution of ſuch a ſuit i is 50 uch 
the award. 
Mo. 5 18 Where an award was that one ſhould make a leaſe for yours to anothe 
rendering rent, and the leaſe was accordingly made, it was holden tha 
the arbitration-bond was not forfeited by the non-payment, of the ren, 
' becauſe the leſſor had his proper remedies for that by diſtreſs or debt 
su. go3. but if the award had been that the leſſee ſhould pay ha rent, the bond al 
F 52 been forfeited. So if it be awarded that one ſhall enter into a bond forth 
403. 
payment of money to another, the entering into the bond is a ſuffices 
performance of the award, nor will the non-payment of the money, accorb 
* A to the condition of ſuch bond, be any breach of the award. 
Rocheſter, . Where the award orders a releaſe to a time beyond the ſubmiſſion, 4 
1 Sid. 365. releaſe to the time of the ſubmiſſion i is a Talent performance. 


Squite v. 
Gtevell, ty Mod. 34. 


Sweet ä 
Hole, we of Ti N number of years having elapſed fince the makin 


Finch, 38 4. form it. 


— 
* — A. 


» 2 wennn 


8 An award which does not extend to the whole of the ns demandeh 
Bates, All. is not a good plea to an action on the demand. 
5. pet, OT 

v. Davy, 1 1d. Raym. biz. 4. 4 


025+ ooh ES Den Lane wed 

* made on ſubmiſſion by the plaintiff and Fc a _— o he may ple 

() Trog. (5), that the treſpaſs complained of was committed the defendant u 

inſon v. another, and that the matter was afterwards — to arbitration by i 

Com. Rep, plaintiff, the defendant, and the other * 5 
328. 


. 
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To a plea of an award, the plaintiff may reply that the ſubject mate 4 Ter. Rep. 
of his action was not included in the reference, though the terms 140. 
ſuch reference were general, of all matters in difference, and the 

ſe of action was in point of fact ſubſiſtiog at the time of the re- 

ence. | wii | 2 Eels * | 1 
If in an Adio In an action on the award itſelf it is neceſſary to ſet, out in the declaration 
y ſo much as is ſafficieat to ſupport the plaintiff's caſe: but in an action of debt on the ar- 
ration-bond, the whole demand muſt be ſet out at length, though Helt, Ch. J. thought, that 
in this caſe the omiſſion of that which is void would not be material, 1 Burr. 278. 1 Salk. 
There is this difference again between actions on the award itſelf, and actions on the aibi- 
tion - bond: in the ſormer caſe the plaintiff muſt ſtate a mutual ſubmiſſion; in the latter, itis 
eceſſuy, for by oyer it appears on the face of the condition, and the plea of nul agard fait ad- 
$it, 2 Str. 923. | It. + f g | 7 | R * 3 
( | | Page 152 
If in Debt) If an award be good in part, and bad in part, it is fuſficient to aſßgu a breach 


Nhat part which is good. 2 Wil. 2 3. f = 
Where an award was that the defendant ſhould pay to the plaintiff 160 2 Will, a67- 
u, and all ſuch coſts, charges, and expences as the plaintiff had been en“ 
t unto in a cauſe then depending between them, and that thereupon chey 244 15 
puld execute mutual releaſes, it was holden that the breach was pro- Gray, : 
ly aſſigned in the non-payment of the 164 10s. only; for that the bond 

xs forfeited by the breach of any one part of the award, and the recovery 

this action would be a bar to any future aQion brought on the bond for 

e colts, c. when aſcertained. * _ N a 


5 To a plea of nul agard the plaintiff replied that an award was made Piſſerx v. 

a execution. of the bond, and before the exhibiting of his bill (to Bag. l, 

1 it) on, Cc. in the condition mentioned. It was adjudged on 'a ſpe- vo 

= | demurrer, that the time of making the award is poſitively enough 

1 eged under the ſcilicet, and that the deſendant might have taken i ue 5 
00 it. y 


In debt on an award to pay ſo much money and 1 ute mutual Bell v. 
leaſes to the date of the arbitration-bond, judgment * arreſted SImpſon, 
cauſe it does not appear upon the record that there was any arbitration- 2 Will. 10. 
nd, though this perhaps may be a. good abjection at the trial. ents e 

In debt upon bond conditioned. to perform the award of J. S., ſo as it Henderſon 
made in writing under his hand and ſeal, Cc. it is not ſufficient for v. Willlam- 
te plaintiff in his repligation to. ſtate that J. F. made his award in wri- ſon, 7 Str. 
2g, and to ſet it out, but he mull ſbeu that it was under his hand- and. 
al, purſuant to the terms of the ſubmiſſiodv. 1 ain e 1 


ü ies da 11001 Ebi ar Page 1 
But no {tion will lie upon: the arbitration-bond; if it appear that the he Bd 
rd was made aſter the time limited in the bond, though ſuck time Pod 
enlarged by the mutual conſent of the parties. * 2232 
An award was that the defendant ſhould pay to the Plaigtiff 11. on or {2% r. 
fore the 9th day of Moy, and the breach AAlgged in 2 Jefendane Elen 
d not pay the faid 11 ſecundum formam et effelum arbitrii prach: and Lutw. 348. 
Court held it to be well enough, though they ſaid that it would have 
ore correct to have aſſigned the breach in the very words of the 


en may be pleaded "to 2 bill to ſet afide the award, and open Mith. Be. 
E account (); and it is not only good to the merits, but likewiſe 10 (% 2 Au. 
4 295. 501. 


* 
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(5) 3 Atk: the diſcovery (i) ſought by the bill. - But if fraud or partiality are cha 

529. 644. againſt the arbitrators, thoſe charges muſt not only be denied by wry 
averment in the plea, but the plea muſt be ſupported « an e er 

(e) 2 Atk. ing the arbitrators to have been incorrupt and impartia (c). 

396. 501. A mere agreement ta refer matters to arbitration, where no aftual refs 

Hollid rence has taken place, or is depending, will not ouſt the juriſdiction q 

olliſter, 3 _ i 

: Will 129. any court either of law or equity. 

Mite v. | | 

Harris, 2 Vez; jun. 129. 4 Br. Ch. Rep. 311. S. C. Wellington v. M'Intoſh, 2 Atk. 569. N 

Halfhide a Hy be. Ch. Rep. EE ou car. ** 


Pope v. It has been ruled in the court of Exchequer, that to a bill impeachiy 
ee an award, it is proper to plead the award itſelf nakedly: that the dend 
29 5 Hart. of the circumſtances which are alleged to impeach it ſhould be only « Wl 
ley, 1d. 97. the anſwer. This practice, however, ſeems to prevail only (a) in tha 
(=) Butcher court. And even in that court, a plea of the award alone, unaccompanie 
3 ug with any anſwer, where the bill charged that the award had been obtainel 
Kenyon, at by a miſrepreſentation of facts, has been over ruled (5). | 
the Rolls 


he | | | 2 
u6th June 1986, cited Anftr, 99. 65) Gartſide v. Gartſide, Anſtr. 735. 


— 
— — * Fw \ . _—_ 


— * . — 


(H) Jn wbat Cafes the Perfozmance of an Award 
map be compelled by Attachment, aud th: 
_ of Pzoceeding to be taken in order u 

-- obtain it. | 


T HE ſubmiſſion to arbitration being made a rule of Court, an 1. 
he tachment is granted againſt the party refuſing to perform the 
_— as for a contempt of that court of which the ſubmiſſion is 1 
rule. ; | 
Hex c. My- The attachment in this caſe is only in nature of a civil execution, al 
ers, 1 Term therefore cannot be executed on a' Sunday. 
ep. 296 But it is ſo far criminal, that the motion for it cannot be grounded a 
Sayward, the affirmation of a Quaker. | | l | 
Str. 444. The courts of law were for ſome time rather ſcrupulous about inter» e 
1 2 30. fing in this ſummary way in order to enforce obedience to awards; thou 
1 4A the courts of equity, where the ſubmiſſion was under one of their rule 
ir T. made no difficulty in doing it. And an attachment is not at this tint 
aym. 35. what the party applying for it is entitled to ex debits juſlitie, but it is er 
bh a tirely in the diſcretion of the court whether to grant it or not: and ther 
hers bg fore they have refuſed it where there hath been contrariety of evidenc 
Cad. 185. or the caſe hath been a hard one, or the perſon againſt whom it Jul 
Hates v. been moved hath been a bankrupt, and incapable of paying the mood 
1 awarded. | ag | 
72 v. De Smith, Caſ. Tem. Hardw. rob. Perry v. Nicholſon, 1 Burr. 278. 1 Cr. Pr. n 
I 
: 2 v. If one of the parties revokes the ſubmiſhon, or hinders the arbitrat® 
x Salle. . from proceeding in the award, the court will grant an attachment. 
p. 10. i | | | 1 : ay 


Bg at 
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ut ir the party dies, there is no remedy by attachment againſt his re- Webſter v. 
— —— contempt dies with him. And therefore the Court — 
l not ſtay proceedings in an action upon the ſubmiſſion bond, or upon paterſon a 
award, though the party be in cuſtody on the attachment. But they Groſs, 

I} vot grant an attachment, unleſs under ſome very particular cir- 2 Barnard. 
nſtances; where an action hath'been already commenced. And if the 227- 


< . 8 + 
ſendant be taken in execution on a judgment, the attachment will be 8 


h d. 11 ” a 5 * Caſ, Temp, ; 
arge Hardw. 1. 6,107. Richardſon v. Chancery, 1 Barnard. 388. 


If exceptions are made to the award, though it be affirmed, an attach- Morris v. 
at will not be granted; ſor the non-performance of it, whilſt the mat- * pg | 
was ſub jutice, was no contempt. 13 N 8 3 es 

# = Raym. 859.8. C. 


The defendant a feme ſole, and the plaintiff agreed to a reference. The Anon. 
| B. R. 1 Cr. 

endant was awarded to deliver up two notes, and pay a ſum of money; p. 44. 
married; and her huſband refuſed to pay: and it was a queſtion, Whe- ,q 4. | 
r the court could grant an attachment againſt both or either of them: 
The courſe: of proceeding in order to obtain an attachment is this; the Kyd on 
rard mult be tendered to the party againſt whom it is intended to move, -es 
d if he refuſe to accept it, affidavit of the due execution of the award, as /- th 
d of ſuch tender and refuſal. muſt be made, and on that an application iſt ed. 
the court to make the order of ni prius a rule of court; a copy of 
is rule muſt then be ſerved on the party refuſing to accept the award: if 
ſtill refuſe to accept it, an affidavit muſt be made of perſonal ſervice of 
rule, and of the diſobedience to it; and then, upon application, 
ounded upon that affidavit, an attachment will be ordered. | 
_ here the award is accepted, but the money being demanded is not Kyd, 216, 
a. an affidavit muſt be made of the due execution of the award, and 

we demand and refuſal of the money. But a demand of the money Longman v. ö 
ade by a third perſon authoriſed ſo to do, by indorſement on the award * * 5 
ſtamped, is ſufficient without any warrant of attorney. a+ 990. yy f 
Where the ſubmiſſion is made a rule of court, the award becomes fo of 1 Salk. 71. 
durſe, and therefore the motion for an attachment is the next immediate 


n 272 WE | (7209 4 8K 1 
if the ſubmiſſion to the award be made a rule of court under the ſtatute, Bevan 7. . 
e affidavits on which to move for an attachment need not be entitled in W e i 
dy cauſe, but thoſe in anſwer muſt be regularly entitled. . . N 
If the time limited by the ſubmiſſion expire without any thing being dome? Owen . : 
d a reference to a ſecond arbitrator be ſubmitted to, ſuch ſubmiſſion Hurd, 

uſt be made a rule of court, and muſt be by. the parties to the record, 2 Ter. Rep. 
ie the court will not interpoſe by attachment. For the court cannot in 2 


* 


h a caſe enter into the merits of the award, though with the conſent of It 
e parues, for there is a nullity of juriſdiction. elt N 
Where on a reference at ni prius, the plaintiff takes a verdict by con- Kyd, 216. 
for ſecurity 3 he may upon an award being made in his favour, either 
ner up judgment on the verdict, and take out execution for the ſum 
arded, if it do not exceed the ſum for which the verdict was taken, or Porftet v. 
ply io the court for an attachment. But he cannot enter up his judg- Runettl, 
out the leave of the court, and for this purpoſe he maſt have 1 Balk. $4. 
d affidavit of the due execution of the award, and the demand and re- Read v. 


| of | . ; . Garnett, 
-q the money awarded, in like manner as on à motion for/an attach- — 
Vor. VI. 3 


E 3 AIR 


= 


Upon 


* 8 court reſuſed to reverſe it. | 
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Robinſon v. Upon-an affidavit that the original award was loſt by coming vp in wil 
Davis, Briſtol mail, which was robbed, an attachment was moved for upon a co 
x ber. $26. of it, and granted ,. e ce ces 1 
Knox v. Where a reference has been ſubmitted to under an order of the Cay 
Simmonds, of Chancery, Lord Thurlow ſeemed to think, that the proper motion 
* - Ch. vot for an attachment, but tiſat the party refuſing to perform the avail 

3 15 ſnould ſtand committed. And notice of ſuch motion muſt be per 
| not on the clerk in court. However nothing was done in that caſe, ax 
the practice by any means ſettled. Y 


. 


* 1 1 
* 
— 


i #1) Df compellin erkozmance of an Aug | 


7 HERE the award is to pay a ſum of money, it is ſaid that i 
3 in equity to compel performance is improper: but where iti 
7 „189. Jo any thing in ſpecie, a court of equity will ſometimes lend the ai 
1 Ch. Rep, its decrees to enforce the execution of it. And a bill in general wi 
36, for performance, either where the award hath been made under 2 _ 
3 miſſion entered into by order of the court, or where, though the ſuꝗ 
2 Ch. Rep. fon be voluntary or the award defective in circumſtances, the mi 
304. wave long acquieſced in it, or it has been in part executed. _ 
3 P. Wms. A court of equity will decree a ſpeciſick performance of an au 
189, 190. conveying an eſtate, where the defendant hath received the conſidem 
money for doing it. | | 
e ee On a ſubmiſſion by bond, an award was made not binding by fo 
304. P law, by which the plaintiff was to pay the defendant gool. and told 
releaſe to him; and the defendant was to aſſign ſeveral ſecurities he 
from the plaintiff. The plaintiff ſold ſome lands to raiſe the gools 
pecting the defendant to receive it, as he gave him intimation be u 
And tendered him the 900l. and a releaſe executed by the plaintiff; 
chough there was no other execution on the plaintiff's part, and tl 
the award was extrajudicial, and not good in ſtrictneſs of law, ft 
Lord. Chancellor decreed it ſhould be performed in ſpecie. | 
1 Ch. Rep. On a bill of review to reverſe a decree confirming an award, the 
139- tiff alligned for error, that the cauſe was referred to:four-commilion 
And but three certified ; that a leaſe which he then inſiſted upon, ws 


n * 


Hall v. 
Hardy, 3 P. 


in iſſue in the cauſe; and that he never conſented to the cerũſicate. 
-- 1 , notwithſtanding theſe objections, as the decree; had been acquieſa 
ſtirteen years without any attempt having been made to impeach i 


Noch, 22,” Though à court of equity will not hold a defendant to an 1 
+ where the plaintiff hath neglected to perform his part within det 
limited by the terms of it; yet if the defondant aſter ſuch time u 
de br part · performance ſrom the plaintiff, in that caſe a performance 0 ö 
X part to the extent of what he has accepted from the plaintif wil een 


Thempſon A. and B. co · partners ſubmitted differences between them to un 


* 


1A, 5 


- 
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iety of the ſtock ſo depoſited was afterwards taken in execu- 
by Carne creditor 97% 4 roperty; upon which B. the other 
ger, and the partnerſhip creditors filed a bill to ſer aſide the execution, 
to have. the moiety of the ſtock ſo ſeized, N e to the pay- 
dt al ber ed ct 7704 that it was ſpecifically bound by the award, 
the execution. But Lord Hardwicke diſmiſſed the bill, becauſe the 
nerſhip creditors, were not parties to the ſubmiffion, or at all privy to 
tranſaction, or under any obligation of abiding by the award. 8 
or will a bill in equity lie to carry into execution an award on a vo- Ibid. 
ary ſubmiſſon, unleſs there has been an acquieſcence in it by the 
ſes to the ſubmiſſion,. or an agreement by them afterwards to have it 


uted. | | 
Ill matters in difference in law and equity being referred to arbitra - Hutchiſon 
and made a rule of the court of King's Bench, the award directed, „ Hodgion 
all ſuits between the parties ſhould be diſcentinued ; and thereupon Anſtr. 361, 
defendant in equity moved that the bill might be diſmiſſed, But the = 

Fon was refuſed ; for the court ſaid, they could not act upon the 

d: if the plaintiff proceeded in his bill, the way was to move for an 

Chment in the court of -which the ſubmiſhon to arbitration is made 

e: ſo, if be refuled to diſmiſs bis bill, if that were the meaning of 


award. 


Jn what Caſes, when, and in what Manner 
awards map be relieved againft, 

mo e | 4 CY 

1 HEN an award is put in ſuit at law, no extrinſick circumſtance, Wills v. | 

he nor any matter or fact dehors can be given in evidence to im- Maccar- # 

d.6 h it : if it be open therefore to any objection of this kind, the defen- Wils, 5 


muſt apply for relief either to a court of equity by bill, or, if the 148. 1 
hiſhon has been made a rule of any court of law, to the ſummary and - by 
table juriſdiction of that court of which ſuch ſubmiſſion has been made A 


heſe objections being in general founded on the miſtakes or miſcon- 2 Vez. 315. 
of the arbitrators,” who are judges choſen by the party himſelf, are _=_ Ba. 
ed by the courts at firſt with a degree of caution and reſerve ; _ 
dgh, if made out to their ſatisfaction, relief is certainly afforded. 
n x bill in equity to ſet afide an award, Lord Chancellor ſaid, That 2 Vern. 
appears that the arbitrators went upon a plain miſtake, either as to 5. 

Jaw or the fact, the ſame is an error appearing on the face of the | 
rd, and is ſufficient to ſet it afide : alit2r, on a doubtful point of law, 3 Ak. 495. 1 
ich the court on deliberation ſhould be of a different opinion. hs =— 
Dn a like bill, where it appeared that the arbitrator had made his; p. was, } 
d, notwithſtanding he had been deſired by one of the parties to poſt- 362. 15 
it till he could ſatisfy him as to ſome facts which the arbitrator had 
eved to be againſt him, Lord Talbot fet the award aſide. a 1 
o where the objeQion was that a part of the evidence had been ſhewn 804 Rae x 
—_— '- ne of the arbitrators, and not to both, and the arbitrator to whom 
1d dot been ſhewn, fwore, chat he believed if he had ſeen it, his award 
Ahne been different from what it was, Lord Hardwicke declared 


wurd for that reaſon void. 5 1 
. So | 


Ab Ga eat LR 


| "= 
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2 Vern. © S0 where one of the arbitrators has had an intereſt in the mattet i of a 
251: 485. troyerſy, or bas been related to one of the parties; or where two of 
514+ arbitrators have by fraud or force excluded a third; or where they H 
heard one party, and refuſed to hear the other; or have choſen an wlll 
by lot; in all theſe caſes the awards have been relieved againſt, = 
\ 2Vez: 315. If one of the arbitrators uſe any expreſſions towards either party, wi_h 
diſcover bias or prejudice in his mind, a court of Farr will ſet afide Q_ 
award, though there be nothing to impeach the conduct of the other an__ 
trator who-.oined with him in rr. = 
2 Vern. Where the fervant of an umpire had given out before the time a 
Os the arbitrators to make their award was expired, that he was fure his 
would give ſo much, and he afterwards did give ſo much, which wa 
than was awarded by either of the arbitrators ; the court looked upon i '" 
as evidence of fraud and corruption, and therefore decreed the arbiuii 
bond to be delivered up. | o - 
Wi Where an award was made a rule of the court, of K. B. and ona of 2 
Periam, tion on one hand for an attachment, and on the other to ſet asd 
1949, cited award, that court refuſed to interfere, and left the plaintiff to his rail 


by Ld. at law on the ſubmiſſion-bond, Lord | Macclesfield conſidered this 

ein; Jang bare bond of award without being made a rule of court, and that thereh 

316, as the one party was taking relief by his action, the other was'eatit 
take relief by bill in equity. eee 3 

2 Alk. 155, A bill was filed to fer aſide an award which had been made a nb 

| the court of K. B. for corruption in the arbitrator 3 the defendant pl 
the award, and ſubmitted to amend any errors. Lord Hardwicki 
that the K. B. was the proper court to examine into the corruptia 
partiality of the arbitrator; but as the anſwer was very looſe and gen 
and there was an expreſs ſubmiſſion to amend any errors, he ordered 
plea to ftand for an anſwer, with liberty to except. 8 

Ambl. 248. On a bill in equity to fet aſide an award, the court will not la 
party go into any legal objections, except for partiality and cs 
on ; but if the bill is for an account, and prays to ſet aſide an n 
there, in order to let in ſuch account, the plaintiff may make leg 

2 jections. Lielien aa ny baut ang ai aid enoi hid 

Cai. Temp. Where the arbitrators took money of one of the parties alone for 

Harder. 54. charges without any bill delivered, and before the making of their as 
Lord Hardwicle thought this a ſufficient reaſon to ſet the award d 

* ſor, it ſuffered, it would be hard to diſtinguiſh what is corruption, | 
peg . If a bill to ſet, aſide an, award for partiality or corruption be! 

529. 644, àhainſt arbitrators, the charges of partiality muft not only be deni 

Naar. Eq. way of averment in the plea; but the plea muſt be ſupported by an 

Pl. 20g; ſhewing the arbittators to have been incorrupt and impartial. 

2 Alk. 396. Bat where the arbitrator has accepted of the oſſice upon conditio 
the parties ſhould, undertake not 10 bring any bill in equity agaiolti 
but a bill is afterwards brought againſt him, and corruption and pit 
are charged; the coutt will order his name to be ſtruck out from 

; a party, 275 -» & al air ; 

Ar. "oy. be miſconduct oſ the arbitrators, cannot be urged in anſwer 9 ſee 

tion for an attachment, bur is a ground upon which to move to le 


| 


the awaid. FIR | 3 4 
Harriſon v. A motion to ſet aſide an award under the ſtatute, cannot be ut ot 
Sr. 118. till the ſubmiſſion is made a rule of court ; and a conſent in the IWPeo 


ſion bond to make the award a rule of court, inſtead of the ſubmilb* 


/ 
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been adjudged, wk not warrant the court's interpoſition. But ſee | 

| 66. fu (B). "DES ; ot FL 2-263 2; anal 

ahi Sho aſide an award under the ſtatute for corruption, muſt Freame v. 
de before the laſt day of the next term after the award is pub. Pinneger, 
, elſe it is too late, and an attachment for non-performance may p. 23. 


2 motion to refer back ſuch an award to the arbitrator, though 2 Ter. Rep 
be no charge of corruption, but merely upon the ground that he had 781. 

fore had ſufficient materials, muſt be made before the laſt day of _ 

ext term. . 

was holden by Lord Talbot that in awards under the ſtatute the; P. Wms. 
mation of the ſubmiſſion muſt precede the making of the award 4 but 362. 1 Bar- 
ath been over · ruled; and properly enough, for it may happen that mY 3 152. 
ward may be made in the vacation, and before any term after the 1d, 235. 
mon. ks 

te ſtatute of V. 3. being made to put arbitrations where no cauſe 2 Burr. 201. 
depending upon the ſame footing as thoſe where there was one, Barnes 56, 
being only declaratory of what the law was in the latter caſe, it 57-14: 55+ 
to follow, that obje ions which ariſe upon the face of the award 

be made at any time; and that the limitation to the ſecond term 

pfined merely to ſuch objections as affect the conduct of the ar- 

ors. | 

was formerly holden, that, on a ſubmiſſion by conſent under an Cteſily v. 
of a court 7 equity, exceptions might be made to the award, as to K 
ter 's report. But Lord 7 hurlozy diſapproved of this practice, con- bg 
dg that if it lay open to exceptions, it ſeemed rather a reference than 186. Hide 
ard: that the proper way is to move to ſet aſide the award; and v. Cooth, 
picks in the exceptions will apply to ſuch a motion. | * 3 


v. Hilton, 1 Br. Ch. Rep. 398. Price v. Williams, 3 Br. Ch. Rep. 164. It is admitted 
xceptions will lie to an award ; but they muſt be only to ſuch matters as appear on the face 
award, not to the facts in the award, or any matter d:heys; an objection of that nature 


be wade upon motion to ſet aſide the au ad, ſupported by affidavit. Dick v. Milligan, 
Rep. 117. | 


d a bill in the Exchequer to ſet aſide an award, for undue practice, Bunb. 265. 

eſendants pleaded (among other things) that the ſubmiſſion was made 1 Barnard 
of the court of King's Bench, and that there had been no applica- 75. 152. 

o that court purſuant to the ſtatute of 9 & 10 V. 3. A queſtion 

fore aroſe upon the ſtatute, Whether a court of equity were not pre- 

d from examining into the award? The Lord Chief Baron and 
Comyns were of opinion that it was not, (the time in B. R. being 

d,) but Baron Carter that it was, Baron Hale dubitante, At laft 

hole court agreed, that the pleg ſhould Rand for an anſwer, with 

of excepting to it. | Sag 

bill in equity will not lie againſt an arbitrator for a diſcovery of the 3 Atk. 644. 

ds upon which he made his award; but if there be any palpable miſ- | 

or miſcalculation, the party aggrieved may bring his bill againſt the 

in whoſe favour the award is made, to have it reftified. - \ 

ſeems now to be ſettled, that the ſound conſtruction of the act of 9 Pedley r. 

V. 3. c. 15. is, that if a motion be made to ſet aſide an award for, warts ', 

matter, it muſt be made within the time limited by the act, that Rep. 74. 

ore 7 end of the next term: but * an 5 Ag for an at- Holland ve 

dent tor got performing an award ma reſiſted at any time for g Fenn 
wr op the face of the cui 106-07] hk onions 
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Preſton v. If an award be made on an improper Rithp;- add io appliention be nay 
Faſtwood, . enforce it, the court will not ſet it aſide. ; 3 1 


7 Term 
Rep. 95. 3 

Aſſault and Battery. 
Page 154 : Tat 


) In what Manner they are to be charged, iſ 


c Nhat ſhall be ſaid to be an Aſſault, 
2 Salk. $52. The act of criminal converſation with another man's wife is an a 
7 Mod. 81. force and violence being, ſuppoſed in law to accompany this atom 
injury to the huſband, in relpegt of whom the conſent of the wife voi 
nothing. | A 


CE 4 


* n 


a a 2 — — — = ( 
(B) Chat thall be ſatd to be a Battery. 

(Any Injury) And the act cauſing the injury need not proceed from the immediate aſſul 
the defendants as where the defendant threw a lighted ſquid into a market-place, which bay 
ioſled from hand to hand by different perſons, at faſt hit the plaintiff in the face, and put & 
his eye; it was adjudged that this was aftiohable as an aſſault and battery. Fer three juſto 
com r. Blackſtone, J. Scott v. Shepherd, 2 Bl. Rep. 892. 3 Wilf. 403.8. C. So if a peri 


—.— à drunken man againſt another, and hurts him. Short v. Lovejoy, coram Lee, Ch J. Cu 
ball 1752. Bull. Ni. Pri. 16. a | | 


(ef Two). But ſee the cafe of Boulter v. Clark, at Abingdon aſſizes, coram Parker, C. B wl 
held that it was no defence to allege that the plaintiff and deſendant fonght together by cool 
the fighting itſelf being unlawful. Bull. Ni. Pri. 16. 4th ed. 80 if one licenſe another t e 
* ſuch b is no defence, becauſe it is againſt the peace. Matthew v. Ollerton, Cam 
218. 1 

(Ce i One) Nothing but inevitable neceſſity ſhall excuſe a treſpaſs. Dickenſon v. Watſon, 
T. Jones, 205. Underwood v. Hewſon, Str. 595. Raym. 467. 2 Bl. Rep. 890. | 


ee v. So if by a ſudden fright a horſe runs away with his rider, and 
Mad a06 againſt a man, it is no battery, and this may be given in evidence 00 l 
+ Salk, 627. general iſſue: but if it were occaſioned by a third perſon whipping ® 
2 37· U rage 1 peri PP1%G 
8. C. x Ld. borſe, ſuch perſon would be the treſpaſſer. ME 


Raym, 38. 
R a 

n N ah Wk | 

(3) Jn what anne! they are to be charged Wi - 

Nebel. IEE declaration cannot lay the afflult on a day certdih, aol of SN | 

es = ö other da. r and times + for an aſſault is one 2 individual ad, | | 

EY 0 cannot be lai with a cotinuands ; and upon ſuch a declaration the d 


dant cod not prepare himfelf with 4 defence, becauſe he cbüld not tit 
whether the plaintiff meant to go for one or twenty alfüt. 


4 
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Ia the King's Bench, where che action is by bill, the offence ſhould Amyon v. 
charged poſitively, and not by way of recital, with a. whereas, Cc. r Wy 
this is not material in the Common Pleas (a), for in that court (% White | 
writ being ſet out in the declaration, helps the want of a poſitive v. Shaw, | 
f | | 2 203. 

mer 10 $ ' | | De 3 
v. Hall, Barnes, 360. 1 WA 99. 


The plaintiff may lay in his declaration many things in aggravation, for Newman 
uch he — could not maintain an aQtion ; as for making an affault ”: Page 
upon his ſervants.” | h a 
* action by. huſband and wife for a battery on her, per guad the . ffel _ 
band's buſineſs remained undone; on motion in arreſt of judgment, ihe Corne, 
laration was holden good, becauſe the battery itſelf is actionable, and 1 Salk. 119, 
fer 2 only aggravation ; and Holt ſaid he would not intend the 2 Str. 1094, 
ige d that to be given in evidence. "+ 
defendant gave in evidence that he was married to the plaintiff ; wyeſtbrook 
d to encounter 2 evidence the plaintiff was permitted to prove that v. Strut- 
had another huſband living when ſhe married the defendant, * 1 Str. 


C) In what Caſes chep map be juſtified, and 
what Pleas map be pleaded to them, anv here- 
K of the Manner of ſetting forth the Juſti: 

ation, 


{If an Officer) Where defendant juſtifies under a ſheriff's warrant, the production of it is not 
quired: for it muſt be returned to the ſheriff, Bateman v. Woodcock, Cro; Ja. 472, Buta 
battery cannot in this caſe be juſtified by the were arref{; the defendant muſt either plead that 
be geatly laid his hands on the plaintiff in order to arreſt him, and that He aQually did arreſt: 
dim; as in Patrick 2 2 Lutw. 927. 3 Lev. 403. though that way of plcading has 
been doubted of; or-that the plaintiff made reſiſtance, and was going to reſtue himſelf, and by 
reaſon thereof he beat him in order to ſecure him , for though an aireſt implics an allault, yet it 
does not admit a battery; and further, an officer cannot juſtify beating a man without reſiſtance. 
Truſcott v. Carpenter, 1 Ld, Raym. 229. Williams v. * Caf, temp. Hardw. 298. 2 Str. 
1049. 8. C. Where the injury is a mere breach of a cloſe in contemplation of law, the defen - 
dant cannot juſtify a battery without a requeſt 10 depart; but it is otherwiſe where any actual vio» 


7 2 Inſt. 315. Seeman v. Cuppledick, Owen, 150. So a church warden may juſtify taking 
off the hat, or laying hands on a perſon who is diſorderly in church, and turning him out for 
diſturbing the congregation ; but it muſt be by a Hr manus intpoſuit ; Howe v. Planner, 1 Saund. 
13. $0 the defendant may juſtify even a maihem, if done by him as an officer in the army for 


council of war upon a petition againſt him by the plaintiff; and if by their ſentence the petition 
was diſmiſſed, it will be concluſive evidence in favour of the defendant. Lane v. Degberg, H. 
1W, z. per 'Treby, C. J. Bull. Ni, Fri. 19. F Fu 


(Aud en an) Matter of excuſe may in ſuch caſe be either pleaded, or given in evidence under 
the general le; but matter of juſtification muſt be always a cars ty Wall Ni. Fri 17. Co. 
Litt. 282. b. But where in an action for an aſſault and falſe im priſonment againſt the captain of 
a ſhip, who pleaded net guilty ! the defendant croſe· examined tbe plaintiff 's witneſſes as to expreſ- 
ons uſed by the plaintiff, which would have juſtived the impriſooment, they tending to create 
muliny and diſobedience ; though this evidence was obje cted to, yet. the judge adwitted it, hold» 
„n. was ſaid at the time to be hav evidence in mitigation of damages: for qrory thing wh 

e time was part of the tranſaQion on which the plaintiff's action was founded, 

he eould net be 12 by the evidence, Bingham v. Garagult coraw Buller, J. Lon- 
Eſpin. Ni. Pri. 17. a > 2 * It 


an 2568 


lence N. for there ic is lawful to oppoſe force with force. 'Green v. Goddard, 2 Salk. 


diſobedience of orders, or other poder affence; and he may give in evidence the ſentence of 2 
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Bull. Ni. | It is uo plea that the defendant hath been 'conviated om an -indifime 
Pri. 26... for the ſame aſſault, and paid a fine to the King; for this ſaivis inſtiuey 


for the private redreſs of the party injured. © 80 vice ver. 


Ne Oh A former recovery is a good plea, notwithſtanding ſubſequent damage 
Beale, for the conſequence of the battery is not the ground of the action, bu 
x Salk. 11. the meaſyre of the damages. 
Yelv. 68. So if a battery be committed by ſeveral, and a recovery had again 
bone, ſuch recovery may be pleaded in bar to an action fort the ſatne batter 
„ ar 1 brought againſt another. giant 2641 ee ee e 
2 J-1- The defendant may plead not guilty wvithin four years. next preceding 
| 73: the commencement of the ſuit: but . got guilty within fix years. will be 
v.Tidderly, bad. 7 8 Kl : nebn 115 e ob 
2 , . ' * | = * Wu N 
IT L- This being a tranſitory action, in which che time or Fersch mer 
282. See jnducement, the place cannot be traverſed without ſpecial cauſe of juſl 
the prep cation, which extends to ſome certain place, as'if a conſtable bf à tom 
2 of another county arreſts the body of a man that breaketh the peace ther, 
pqwers juſ- he may traverſe the county, but he muſt not reſt there; he muſt traverk 
| 8 oo all other places, ſaving in the town whereof he is conſtable.” 
to plead the general iſſue, and give the ſpecial matter in evidence. — — 


Oidbeo v. If the defendant juſtifies the aſſault and battery, be muſt gonſeſt it, u, 
2 Sik. 635. On demurrex, che plainuff ſhall haye judgment. 
Ld, Raym, 38. 8. O. 4 | 5 


\ . £337 1 * 


21. 

Pendlebury Son aſſault goes to the whole declaration; but a juſtiſication in a 

8 other way applies only to thoſe parts, which it particularly takes notic 

268. of, and is therefore bad; nor will a general traverſe as to the reſt fupph 

2 v. the omiſſion. | | | | 
ä 

1 Ld. Raym. 229. Jerome v. Phear, Cro, El. 93. 


Ne: Groen- To the vi et armis, battery, and wounding, the defendant pleaded ni 
wie guilty ; and as to the reſidue, juſtified; it was objected, that here was n0 
1L4d.Raym, anſwer to the afſault : but the objection was over: ruled, for the reſidue in 
473. cludes the aſſault. | : | 

| Barfoot v. In an action againſt a ſervant, if he pleads a juſtification in defence d 
Reynolds, his maſter, he muſt plead it thus : 4 That the plaintiff would have beate 
dd oy « his maſter if he had not interpoſed, prout ei bene licuit.” For the {et 
caſe of a vant can only ftrike to prevent an injury, not by way of revenge; and 
wife in de- therefore where the ſervant pleaded, ** That the plaintiff having aſſaulted 
fence of her & the maſter in his preſence, he, in defence of his maſter, ck the 
3 17 plaintiff,” the plea was holden ill on demurrer, for the aſſault on tht 

Baſely, Maſter might be oyer, when the ſervant ſtruck the plaintiff. 

1Ld.Raym. ö 55 ö 

62, © K The plea of /on gſault admits an aſſault; and therefore where the me. 
E. worandum was generally of the term, and the plaintiff, on the defendant! 
i WIC. 171, failure in his plea, went on and proved an aſſault on a day within tht 
8. C. 2 Str, term, the Court held it well enough, for it was unneceſſary for him to 
| 97 by give any evidence at all, unleſs to aggravate damages, and he ſhall not be 
£16 bare of nonſuited, becauſe it is amendable by a new bill. If this come out 00 
Kirehines the defendant's evidence, who has otherwiſe proved his plea, the deſev 
Rall Ni. dant ofight to have a verdiét, unleſs plaintiff prove anather | batter 
17. . e | 8 


.'7 


..,, which in fach caſe ought to be deemed «the foundation of the 


j aſſault and battery, the defendant pleaded that he was ſeiſed of the Taylor v. 
ry. of D. in fee, and that the corn was ſevered from the nine parts, Markham, 
for that the plaintiff would have carried away his corn, he ſtood in Oro. Ja. 


«ce thereof, and kept the plaintiff from carrying it away; fo that the 455 43 


lied de injurid ſud proprid abſq. tali cauſd ; and upon demurrer the 215. 8. C. 
ere eee the plaintiff claimed nothing 
de land or corn, but only damages for the battery, which is ccllateral 
ie title; and therefore a general replication was good ; for in a mere 
It and battery, the poſſeſſion only can be material; but it is otherwiſe 


the right may come in queſtion, 


dted with his whole force to beat and wound a horſe which the plain- v. Smith, 
ad in his care; and that in defence of the horſe he laid his hands 2 Lutw. 
d the defendant, prout ei bene licuit : this replication was adjudged in- 1481. 
ient ; for it ought to have alleged that the defendant had actually 

n the horſe before the plaintiff laid his hands upon the defendant ; ag 

e plea of ſon aſſault, in which the defendant always alleges that the 

75 made an aſſault upon him, before he ſays that he defended him- 

C. by, 


\ mollitzr manus impoſuit will include a battery where the cauſe is ſuf- _ ”— 
nt ; for to lay hands on another, againſt his will, is a battery: it will Skin. 38). 
indeed be a defence for a wounding: but if the battery be ſo outrage- S. C. 


that a molliter manus impoſuit is not true, it ought to be ſpecially Comb. 227. 


8989 ra _ Ez 


00 vn by the plaintiff, elſe it ſhall be a good juſtification, 228 
j | Popper. 2 


Where to a plea of ſon aſſault, the plaintiff replies molliter manus impo- 2374. 

, and the parties agree in the time, there is no occaſion for ao averment 

it is the ſame treſpaſs, S. - 5 

or damages in this action, ſee tit. Damages, D. E.; and for coſts, 

i | | olts, 
| Cofts, B 3. / 9 41 


tt * u 


— _ 


„* 


(A) What Things are Aſſignable. 
A P:Bliey) But all rights, ti þ 1 
44 a 2 — ts im ls five mu ho releaſed to the terretenant, for this 


— 


-> 


5 
© 
w 


But thugh) The king was always an exception to this rule, and his aſſi 
| EXC t ge way ſue in his 
p name, Dy, Je. b. p. 208. Equity has ever protected aſſignments of choſes in action, 1 
E 411.412. and courts of law will now take notice of them; as, where the obligee had aflig- 
over a bond, and afterwardy became a bankrupt, it was bolden, thet he himſelf might bring 
= 2» om it, notwithſtanding the bankruptcy. Winch v. Keeling, 1 Term Rep. 5 80 
3 n that in an action brought on a bond given to the plaintiff in truſt for another, 
— t may ſet off a debt due from the perſon beneficially intereſted in like manner as if 
oa had been brought by him, Bottimley v. Brooke, M. 23 G. 3. C. B. Rudge v. Birch, 


25. 


ars 
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| which the plaintiff received was of his own wrong, Fc. The plain- 1 Brownl. | 


o a plea of ſon aſſault, the plaintiff replied that the defendant at- Shingleton | 
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M. 25 G, 3. B. R. cited in 1 Term Nep. 621. and 4 Term Rep. 340. The aſſigument of ac 
in action is a good conſideration for a promiſe ; 1 R. Abr. 29. Sid. 212. T. Jones, 223.; thouy 
the debt ine Moulſdale v. Birchall, 2 Bl. Rep. 80. 
(F there be a) But intereſts in contingency, g perſbnal eſtates, are afſignable z 
equity for a good conſideration. Goring v. Bickerit r Ch. Caf, 8. Cookes v. Bellamy, 1K 
188. Wind. v. Jekyll, 1 P. Wms. . Kimpland Vs Courtn 9 2 Freem.. 250, Theobald, 
Duffey, 9 Mod. 101, Higden v. Williamſon, 3 P. Wms. 132. Duke of Chandos v. Talbot, 
P. Wms, 608. And a poſſibility, whether in real or perſonal eſtare, is tranſmiſſible and & 
viſable; Sheriff v. Wrotham, Cro. fa. 509. Pinbury v. Elkins, 1 P. Wms. 366. King v. W 
thers, Ca, temp. Talb. 11). Chauncy v. Graydon, 2 Atk. 616. Peck v. Parrot, 1 Vez. 14 
Selwin v. Selwin, 2 Burr. 1131. 1 Bl. Rep. 231. 8. C. Dawſon v. Killet, 1 Br. Ch. Rep. in 
aines v. Allen, 1 Br. Ch. Rep. 181. Moor v. Hawkins, 1 H. Bl. Rep. 34. Roe v. Ionen if 
„Bl. Rep. 30. 3 Term Rep. 88. 


(3) Bar. Neither the full (5) pay, nor the (e) half pay of an officer in the am 
nn. e e 
1 H. Bl, Rep. 627. (e). Lidderdale v. Duke of Montroſe, 4 Term Rep, 248. Flarty v. Odu, 


3 Term Rep, 681. Comr, Ste wart v. Tucker, 2 Bl. Rep, 1137. By 1 G. 2. ſt. 2. 6. 14 5 
aſſignments of ſeamen's wages are declared void. +. | 
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— —_ 


(An pet The riſe and progreſs of this ſpecies of action is very accurately traced in th 
third L, >— iWeb of Mr. Reeves Hiſt. of the law. 5 0 

(But here) There is no foundation for this propeſition. It is much more plauſible to i 
„ That where debt lies an action on the caſe ought wot to be brought. And that was tit 
point relied upon in Slade's caſe, 4 Co. 92. but the rule then ſettled and followed ever fiucth 


- F that an action of afſumpſit will lie in many caſes where debt lies, and in many where it d 
net lie: Per Ld, Mansfield, 2 Burr. 1008. 


— ann" 


* * — — 


(A) In what Caſes an Aſumpſit is the propt 
| Aion. 


Wh, wy 


+ Touſſaint v. Martinnant, 2 Term Rep. 100 So a promiſe by a defendant to pay 


— — 


bs 


ppon the diſſolution of a partnerſhip, 2 a covenant in the articles of co-part'* 
ſhip to account and pay the balance, and that notwithſtanding moſt of the items in fuch ſeub 
ment relate to partnerſhip tranſactions. Foſter v. 6 1-17 007 Bag Term Rep. 479. Mor! 


e for, to diſc the perſon of # 
to the pledge only. South-Sez Comps! 
Mende bond by indorſement the 
affignce might maintain 2 N 


a < ww © 


5 , | 


185 if Ae Where the demiſe is not by deed, the landlord is empowered by * fat. 11 
0. 4 c. 19. § 14 to bring the action for the uſe and occupation; and if in evidence on the 
1, any parol demiſe, or any agreement (not being by deed) whereon a certain rent was reſerv- 
ſhall appear, the plaintif ſhall not, therefore, be nonſuited, but may make uſe thereof az 
| evidence of the quantum of damages to be recovered. Before the aboye ſtatute was paſſed, 4t 
holden that this action was maintainable for uſe and occupation, where there was no ſtipu- 
Son for any. expreſs rent. Maſon v. Welland, Skin. 238. 244. 8. C. in 3. Mod. 73. by the 
ne of Maſop y. Beldham. It ſeems, from the argument, though not direQly ſtated by the 
borters, that Av was a demiſe by deed in this caſe, but no particular rent reſerved. 
This ſtatute ſeems to have eſcaped the recollection of the late Vinerian profeſſor, in his 
nment on this ſpecies of action. Sce 3 Wooddel, 152, 3. 


% 


xe 16 N 
e 2. ) Evelyo v. Chicheſter, 3 Burr. 37179, Whitfield v, Hunt, B. R. Hil. 24 G. 3. 
dugl. 727, in not. | 


4. Indebitatus Aſſumpſit) That it will lie for tolls, ſee Mayor of Exeter v. Trimlet, 2 WilC, 
F Seward v. Baker, 1 Term Rep, 616. adjudged in the laſt caſc'on a ſpecial demurrex. 


An action of afſump/it is maintainable, where the demand ariſes by Rann Y. 


irtue of a publick or private act of parliament. 8 vis; 
dougl. 402. arguend. Bell v. Burrows, C. B. E. 5 G. 3. Bull, Ni. Pri. 129. | 


An indebitatus afſumpſit lies againſt the aſſignees of a bankrupt for a cre- Brown v. 


Jitor's ſhare under an order of the commiſhoners for a diyidend. . 


_ An ind:bitatus ofſumpfit may alſo be maintained on the judgment of à Crawford v. 
eig court, without ſtating the original cauſe of action, | Doug 4 in 
Debray, an officer, drew a bill on the agent of a regiment payable out Debray 
pf the firſt money which ſhould become due to him, on account of arrears . _— 
or non-effeQive money. The agent did not accept the bill, but marked 8 


b. 5 


Eaſl 
2 it in his book, and promiſed to pay when effects came to hand. Debray 2 8 
al dying before the bill was paid, his adminiſtratrix was allowed to maintain cited in 4 
00 an action for money had and received againſt the agent, Lord Mangfield Lerm Rep, 


conſidering it as an aſſignment for valuable conſideration with notice to 3#3- 
the defendant, 


< An indebitatus afſumpſit will not lie for money lent to a third perſon at Marriot v. 
the requeſt of the defendant. Liſter, * 


J Butcher v. Andrews, 1 Salk. 23. 


(Neither Debt) Genes. 4 v. Steward, Salk. 125. 12 Mod. 347. 8. C. Skin. 346. Morg. Prec. 
548. a declaration by adminiſtratrix of payee againſt drawer of a promiſſory note. 80 Ld, Manf, 
2 who indorſed it to him. Ki- 


(the order not expreſſing how much, the guantum being then unaſcertain- Rep. 15 


ed); 1 C. lends A a further ſum : the order was afterwards 
It was holden by Lord Loughborough, Ch. I. Gould 


and Heath, J., „ diſſentiente, that C. might maintain ah action 
Co I, Eien | Mr ot 


. 
. 


— SEES ERS nt kk 


—— 
v. Deviſme, 3 Burr, 2589. 2 Bl. Rep. 684. 8. G. 
Where 


92 | | ASSUMPSIT, 


Dutch. Where a man has received. money for the transfer of ſtock to be nay, RM 
1 Str. 406. 2 © certain day, and fails therein, an action for money had and receiv Wi 
2 Burr, will lie againſt him for the difference-money or damages ſuſtained by ng 


72011. transferring the ſtock at the limited time; but in ſuch action more thy 
'. © _ - the conſideration-money cannot be recovered. 
An Where money has been paid on a contract to transfer one ſpecies of 


1 Str. 407. ſtock, and the party contracting to do ſo transfers another ſpecies, u 
action for money had and received will lie to recover back the whole co. 
ſideration- money. 6 
Stuart v. An aſſumpſit is a proper form of action where there has been an expteſ 
Wilkins, warranty, but a warranty cannot be tried on a count for money bad and 
8 received only. | 18 | | 6 
Wells, Cowp. 818. „ | | 


ge v. Is lies by a perſonal repreſentative for che arrears due on a compoſition 

e- 1h for ſmall tithes, and for the profits of a donative (a) before, and of : 

4 Term Perpetual curacy (6) after the biſhop's licence. ID of ©; 
P- 403. Nl a 2 7-4 e * 

(a) But gu. If the donative have been twice augmented, whether the licence be not neceſſary} 

16, (6) Powell v. Milbank, 1 Term Rep. 399.n. | W 


Page 166 (S if One) But 9. Whether, when the defendant claims title, an action of 
* ſumgſit fo the rents ive will lie againſt him? Wilfon, J. in ſueh an action, 1 
| ſuited the plaintiff; and was of opinion that the mode of proceeding was either by 
ejectment; or in caſe that could not be brought, by an action againſt the tenant for the rent 
- wrongfully paid by him to the perſon not entitled to it. Cunningham & Us. v. Lawrents, Cl. 
W orcefter Spring afſizes 1788, An action for money had and received will not lie to recover back 
money paid for the releaſe of cattle damage feaſant, though the diſtreſs were wrongful ; for various 
rights and queſtions may ariſe, which the defendant cannot in ſuch an action be prepared to 
meet or controvert. Lindon v. Hpſper, Cowp. 414. | | 


(So where A. took aut) See contra Pond v. Underwood, 2 Ld. Raym. 1210. And where money 
is paid to a known agent, the aQtion to recover it back dught to be againſt the principal, unleſs 
Indeed it has been paid mald fide, or under notice, Lady Windſor's caſe,” 4 Burt. 1984, It will 

not lie againſt a revenue · officer for an over-payment, after he has paid it oyer, hitbread , 
_ Brookſbank, Cowp. 69. Greenway v. Hard, 4 Term Rep. 553. In the caſe of Campbell . . 
Hall, which was an action againſt a cuſtomhouſe-officer to recover back ſome duties, the duties 
were allowed by the attorney-general to remain in the officer's hands for the purpoſe of trying 


the queſtion with reſpect to the right of impoſing them. Cowp, 204. Where maney had been n 
id to the clerk of a company, who had paid it over to the company, but not entered it in his 1 
books, Pratt, Go held that an action would not lie againſt him for it; but if he had not paid J 
it over, it would have lain againſt him or the company. Cary v. Webſter, 1 Str. 480. Buller v. Be 7 
HFarriſon, Oowp. 566. The depoſit- money paid to an auſtioneer, whether paid over by him to 0 
/ his principal or not, may be recovered in an action againſt him, upon objection to the title, ot = / 
conecalment of circumſtances. Borough v. Skinner, 5 Burr. 2639. . 
I ; «a * 20 
Allen v. But an authority given by a Court having competent juriſdiction (a] i p 
Denies, npt 2 void authority, though it may be afterwards vacated : therefore an 8 
A 266, action for money had and received will not lie, to recover back money 1 
(2) Upon which has been paid to an exeeutor wha has obtained probate of a forged f 
this prin- will, notwithſfanding the probate be afterwards declared null, and admi- A 
ciplemoney niftration be granted to the inteſtate's next of kin. But if the ſuppoſed 
Fad wang teſtator be living at the time of granting the probate, ſuch aRion will lie, ; 
afterwards for in that caſe the authority is void, the eccleſiaſtical court having n 
/ % OO nn ee weben l 
error, can- 8 e | 1 \ 
not be recovered back. Mead v. Death and Pollard, 1 Ld, Raym, 74. b 
v1 bo | ; Cc 


, 5 4 F d 
9 „ „ 138 - . F | * 
% * And 
. — 
- 
" 4 
* 


And in all caſes where the authority is merely void, a payment made Cheap v. 
der it is no diſcharge. As where the defendant, who had a houſe 36 9 27 
och in America and London, drew two bills in America of the ſame 3 Term 


nor. and date on their -houſe in London, in fayour of the plaintiffs ; Rep. 127. 
de of them being loſt, came into the hands of « third perſon, who 
ged the payees” indorſement, and received the amount of it from the de- 
ndants : afterwards the real payees ſued them on the other bill, and 


covered. - K N | 

Where A. pays a debt he owes to B. to the attorney of a perſon. ſuing Robſon v. 
in B.'s name, but without any authority from B., the attorney is in 2 

at caſe anſwerable to A. in an action for money had and received, though Rep. 4 
e has actually paid oyer the money to his employer; and though he con- 
eived that he was acting under the real authority of B. | e 

Where money was ordered by the High Commiſſion Court to be Newdigate 
aid by the plaintiff to the defendant, it was allowed to be recovered “ 12 ; 
ack, as paid _ a void authority. So it will if an agent has only ONO 
ven credit for it to his principal, in his books, or on an account be- 
PRO — _ . , g So 5 
Aſumgſit for money had and received lies for the value of a maſquerade Long - 
Fig rich like ticket” V3 N 122 mn V7 
A ſhipwright who had repaired a ſhip, which by accident was burnt Dougl. 137. 
hile in defendant's dock, was allowed to recover in this action the Men<tone 


v. At 
zmount of the repairs. ' 8 


1892. 


(If Three are) It is difficult to diſcover what the action in this caſe was brought for: if it was 
merely to recover back what had been paid in ſatisfaction of principal and legal intereſt upon the 
uſurious contract, the determination may be ſupported; for ſo far as that went, the debtor was 
obliged, in natural juſtice, to pay; and therefore eculd not recover it back. But for all that had 
been paid beyond that, clearly an action would lie. Dougl. 696. Coup. 200. And ſee Aſtley 
v. Reynolds, 2 Str. g15. contr. In caſes of this kind, the true diſtinction is this: if the act is in 
itſelf immoral, or a violation of the general laws of publick policy, there the party paying ſhall 
not have this action; for where both parties are equally criminal againſt ſuch general laws, the 
rule is potior «ft conditic defententis, The caſe of the Solicitor, cited in Salk. 33. Skin. 412. Lewis 
v. Bourdieu, Dougl. 468. Anqèe v. Fletcher, 3 Term Rep. 266. Browning v. Morrice, Cowp. 
790. But there are other laws, which are calculated for the protection of the ſubjeR againſt op- 
pie ſſion, extortion, deceit, Ve. If ſuch laws ate violated, and the defendant takes advantage 
of the plaintiff's condition or ſituation, there the plaintiff ſhall recover. Smith v. Bromley, 
Doug], 696. Cockſbott v. Bennet, 2 Term Rep, 763. Nerot v. Wallace, 3 Term Rep. 17. 
Jaques v. Golightly, 2 Bl. Rep. 1073. Jaques v. Withy, 1 H. Bl. Rep. 65. Clarke v. Shee and 
Johnſon, Cowp. 197. But if one of two parties concerned together in an illegal act, (illegal 
only as being malum prokibitum, not as ma{um. in ſe,] pay money with the privity, and at the c- 
freſe requeſt of the other, ſuch mone may be recovered back; though in ſuch a caſe the law will 
raiſe no implied promiſe, Petrie v. annay, 3 Term Rep. 418. Faikney v. Reynous, 4 Burr. 
zobg. And where money has been pajd for another on a EN tranſaQion, an addon will lie for 


e r 2 v9 ©. - +» i a 


$ the recovery of it, though ſuch tranſaQtion may be complicated with others that are Hlegal, and 
a furniſh no ground for its ſupport. 3 TUO Rep, 418. Aud with reſpeQ to the recovering back 
y of money paid on illegal accounts, a diſtinéſion has obtained as to the ſtate of the tranſaction at 
1 the time of bringing the action, whether the conttact be then ed, or only executory : in the 
' former caſe, it cannot be recovered, in the latter it may. Lowry v. Bourdieu, Dougl. 468. 
1 Andree v. Fletcher, 3 Term o at's ; * 

d | Page 167 
2 ( if a Man) In this form of action a man may recover back money paid, under a Warrant 
* of diſtreſs upon a convidzon, afterwards quaſhed, Feltham v. Terry, cited in Cowp. 565, or in 


conſequence: of the judgment of à court not competent to enter into the merits af the caſe, 
my ne, 4 Burr, 1005, x Bl. Rep. 219. S. C, and wherever the conſideration gn 
'® ich it has been paid happens to fail, Shove v. Webb, 1 Term Rep. 432; but the contract muſt 

entirely reſcinded, Towers v. Barrett, 1 T ow Rep..13%, for il it be ſtill ope the, plaintiff 
an only recover damages for rhe-breach of It, aud therefore muſt Nate it ſpecially, ee v. 
Doennes, 


ASSUMP sfr. 8 93 


n 


— 


' 


Downes, .D f 1. 23. Power v. Wells, Cowp. 818. And the contraQt where it t den 

mine Feen terms of it, but requires ſome act ol the laintif to put an — oh 

be refcinded within a reaſonable time, elſe he will be entitled only to damages, Compton v. Bey 
cited in x Term Rep. x36. Eſpin. 13. e A | 


Cripps v. Where a perſon, ſuppoſing himſelf to be the legal repreſgntative of left 
Reade, for years, ſold the term, and delivered the leaſe to the vendee, but wit 
Rep. 606, Out any aſſignment or formal conveyance, ſaying only, that the premig f 

were his, and that if any thing happened, he would ſee the vendee righted, 
ad the vendee was afterwards ouſted upon an 1 brought by th WW 
rightful adminiſtrator of the leſſee; it was holden, that as the whae 
paſſed by parol, and proceeded on a miſapprehenſion of both parties thy 
due vendor was the legal repreſentative of the leſſee, the vendee mit 
recover back from him the money he had paid in an action for money ll 
and received. ED 8 „ by : 
arr, „ Where money has been paid under the compulſion of legal proce, i WM 
5 Kea 5 cannot be recovered back in an action for money had and received, thoul i 
Rep. 269. it be afterwards diſcovered not to have been due. 


Page 6s (B) Chat Cords create ſufficient Certainty in; 


(If Ayn) See a ſimilar caſe, 1 Roll. Rep. 193- Cro, Ja. 417. 73 x 2 
Page 169 (So if A. le) If A. promiſe to pay B. ſuch a ſum, if C. does not, there 4. ij bu 
| a ſecurity for C. But if A. promiſe that C. will pay ſuch a ſum, A, is the princil 
' debtor, for the act done is upon his credit, and not upon C. *. Fer Lee, J. Fitzg, 303. 
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. © hat is a ſufficient Confid tion to cxeph 
Pug 1763) an Allumpftt. Mw on 


| ( Therefore if a Man) $0 where a carpenter had undertaken to build a houſe, and had not dove 

it, jt was Holden that an action would not lie. 2 H. 4. 3. b. #1 H. 4. 33. Ld. yg 

5 Term Rep, 149. 8. C. cited and agreed. It does not Indeed appear that this caſe was dec | 
upon the grO od of its being'a mere audew pad for want of any conſideration, though Broke Bn 
in his abridgment of it, tit; A#. ſar Caſe 40, has ſtated it to be ſo: the want of a written core l 
nant, and the repugnanee which thy judges of thoſe times felt to can yy fr action of treſpab Wl 
to inſtances of mere non-feazance, are the only reaſons for the judgment aſſigned by the report. 
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1. g flee A promile to pay the debt of a perſon illegally arreſted, in conſideration of hi 
being ſet at liberty, Randal v. Harvey, Godb, 358. or to pay money upon forbearance of a fit, 
hes in point of law there is no cauſe of action, Lloyd v. Lee, 1 Str. 94. or to revive aſecurity, 
; which is void in ii creation, Cockſnott v. Bennett, 2 Term Rep. 763. or to fulfil an engagement 
.cntered into by an agent beyond the extent of his commiſſion, Fenn v. Harriſon, 3 Term Rep 
- 757. all theſe are promiſes without a conſideration : for the conſideration is the material cauſe d 
bhe, contract, Fulb, Paral, 5, 6, and of courſe cannot be predicated of a nullity. 5 


— 


7 * 
2 - 


— — 2 88 r 
PO —_ — . PETERS m—_—_ e 
— - 


* — 2 
ho gr 


— — k 
gon — FE 


N 


Wt 'B. in) But L. for the action is founded merely upd the con d the leſſor i tit 
cannot be una; in it, 2 Wilf. 218, y upo8 the contract, and the 
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ll Com: II a debt be due in conſcience, though the remedy at law for _ 
artes x, it wa) be gone, it is a good conſideration for a promiſe. Thus a 


Saunders, to pay 2 debt barred by the ſtature of limitations ; a promiſe by a mn 
TTT 
ruemas'. minority, though pot for necelris ; and 3 promi by f att” 
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Fenton, 
op. 54+ 
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t to pay the whole of his debts 3 all theſe ſhall bind, forthe obligation 
conſcience is not extinguiſhed, | | 
Mutual promiſes muſt be both binding as well on the one fide as on Hartifonv. 
other, elſe they will be nuda pads. Where an action was brought Cage, Salk. 
4 bet of 14 guineas to 8 guineas on a horſe-race, it was holden, 24. Blaxtoa 
tas the plaintiff might have refuſed under the ſtatutes of 16 Car. v. Py*, 2 

. , Will. zog. 
c. J. and 9 Ain. c. 14. to pay the 14 guineas, if he had loſt; there 
no mutuality in the wager, and therefore he could not recover the 
zuineas. a | 4 
80 where A., having propoſed to ſell goods to B., gave him a certain Cooke v. 
P requeſt 2 whether he would buy them or not, Oxley, 
chin which time B. determined to bu them, and gave notice thereof 3 hm 
4. ; A. is not liable to an action for not delivering them; for B. ep. 653. 
t being bound by the original contract, there was no conſidetation to 
An accord executory is no conſideration for a promiſe; for as it would Lynn 15 

: 1 . 5 Wo 2 


.. CES 
Aesch of uuſt, it ſeems, may be Ahe ground of an affumplit. Smith v. 


Johnſon, 


8 Term Rep, box. | Sel wide of parte Alper, 3 Br.\Cb. Rer. 26s. 


The mere relation of landlord and tepant is a ſufficient conſideration Powley x. 
ee ee e eee 5 
| f F | | 11 its 0 271 a Pp. 373. 


D) Ulheze the Confideration | all be ſaid to be Page 17 
executed, or continuing. | 


= 


(A Conſideration) If a man work for another merely with a view to a legacy, he cannot after- 
ards * to an action upon an impli d ee Oſporp v, Governors. of Guy's Hoſpital, 2 
tr, 128, If a perſon pay money ich another was en al or moral o ligation to pay, 
beugh wit leut bis bnow[edge or Trough, the law io aan er; A as in the caſe of goods diſtrained 
by the commiſſioners of the land-tax, if a neighbour ſhould redeem the goods and pay the tax, 
e may maintain an action againſt the owner for the money ſo, paid: ſo if a bury the wite 
dr child of another, he — — — by'fe from the father or huſ- 
Wand. Jenkins v. Tueker, 4 7 Bep-9p. Qhurch v. Church, B. R. 46356, cited in Sir T. 
Naym. 260. Nor is it any bar to ſuch an action againſt the huſband, that the ite lived- apart 
from him, and had a ſeparate maintenance, for er death the ſeparate 22 is at an 
. wd ores ge Nee . ee e 


Where the plaintiff declared, that, in conſideration he had bought Warren v. 
ree parcels of land on ſuch a day, che defendant afterwards profiled 10 f. 

ake dum a ſufficient 4ſſuyange ; the conſideration ns adſudged pot 10 be fag þ 
ablolutely' paſt, for the aſſurance was the ſubſtance of tue ſale. | | F in | ' BE : m 


We on, 245k 


8 8 = i FY © | LOTS OM * 1 1 A = m 
nnen ern — D n V ͤ» FI" A \ 
* —_ 7, 11 11 - 2 
* 1 L * i * x 1 p 
| 6 4 m7 1s 10 30 e sert Wasn | 15 F144 
) here the Promiſe chall he void, the Con: Fer 174 
* . 1 14 9 * l N 1 1 17 "+? 5 4 
1 eration being againſt Law. 
8 1 4 " : ' 
ers 3 2755 6 198293 * 
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Page 175 Wh 92 0 i: Un 408 217 -hoe.veodwarb veg 9} thy 
(. if an) But the caſe in Rolle does not warrant this; it is as follows: If #-4elivery 
execution to the ſheriff at his ſuit againſt B., and in confideration that the ſheriff without 
fee will execute it, promiſes the ſheriff to pay to him a certain ſum, which. is as much a; þ 
theriff is allowed to take by the ſtatute of 28 Eliz.: though it be admitted that the ſheriff cam 
have any remedy for his fees, yet becauſe it was lawful for the ſheriff to take his fees, anl\ 
made the execution at the plaintiff's requeſt, and this is for his benefit, this is a good col. 
ation.“ By the reports of this caſe in Moore and Croke it appears, that the: ſheriff dea 
for the money, as for bis lawful fees of office under the ſtatute: in the qthet caſe in the ty 
he declared for a groſs ſum for executing the writ ; thence the difference between the caſcs u 
the legality of the conſideration, the preſent ſubject of inquiry ; for it would not affect the c 
ſideration in that reſpect, whether the promiſe were made, or the money were to be paid yu 
plaintiff himſelf, or a ſtranger; Cro. El. 654. Mo. 468: p. 669. 699. p. 9 22. 


Parſons v.. Where A. Was in poſſeſſion of an office in a. dock-yard, and 3, ii 
kbp nga order to induce bim to procure himſelf to be ſuperannuated, and rein u 
. E 3% the uſual penſion, agreed (without the knowledge of the navy - bond 
.... - ; whom: the appointment. belonged) in caſe he (B.) ſhould ſucceed hin: 
allow him his extra pay, from the . yard-books ; and B. was after 
appointed to the office; it was holden, that an afſump/it would not bl 

upon this agreement, the conſideration being illegal, as a fraud upon th 
publick, and an injury to the ſerrice. 

| Garforth v, So where 4., who was appointed by the intereſt and on the applicain 
3 M. of B. to be cuſtomer of a, port, had previouſly, ſigned an agreement 

1 H. Bl. claring that his name was uſed on the application in truſt for B., thak 
Rep. 3a). would appoint ſuch deputies as B. ſhould nominate, and would empowr 
B. to receive the profits of the office to his own uſe ; it was holden, th 
in this caſe would not ſupport an afſump/it, being equh 


the conſideration in 


- - againſt the principles of the common law, and the ſtatutes of 12 R. 24 
, ene, 
stackpole So a promiſe to pay 21. per cent. to procure à purchaſer of defendat 
7 — * place in the cuſtoms is bad, and will not raiſe an gu. 


+ 7 1 4 # 


| 156 (But if it Appears) 8o where two boxed for a Wager of five guineas; on % 
Page 176 for that ſum 8 by the winner, it was holden ce action Ay not lie, the #8 
being a breach of the peace. Webb v. Biſhop, Gloſter aff. 1731. Bull, V. F. 


1 ey II 4. promiſe B. money in conſideration that be will not give enidew en 
z rTermRep, in'atauſe, ſuch promiſe cannot be enforced, for it is unlawful and wig 
37: 8:P. tous Jo'to ſuppreſs zellen). 


. , : * 
a 1 d + ba „ 1453 


(If 4. is in) it could not be void by the ſtatute, for that does not extend to parties in en 
eution, but ſpeaks only of perſons arrelled on meſne proceſs, 1 Term Rep. 4. 
(J, A.) The reaſon/ls, that the promiſe being thade to the plaintiff) or do cet 
bis W. i not withio the ſtatute of 23. H. 6; c. 9.5 for eee, the | conſiderations 
this caſe ariſes merely upon that ſtatute, . [Therefore it is, that undertakings by attornies for be 
appearance of a defendant are enforced by the courts, for they are given to the plaintiffs in fi 
action. But where any engagement is entered into for this purpoſe with the ſheriff, it mult 
in the particular form chalked out by the ſtatute, otherwiſc-itis void: Accordingly it was hoide! 
that an agreement in writing to put in good bail for a perſon arreſted on meſne proceſs ut th 
ee — 7 writ, 15 eee the body, or pay debt and coſts, made by a third — - 
- the bailiff of a mheriff, in conſideration of his: diſcharging: the party arge ſted: as void of 
ſtatute of H. 6.; Tor, ſince the paſſing of aue Weng has been, to. take the curityif 
bond; and that bond, by the words. of the flatute, myſt be entertd into to the ſheriff, ot! 
2 _ __ . 8 > all proceſs; whereas here was no bond, but a mere ſimple con 
aud that with the ſheriff's © ; and farther, the bond muſt be given only for the app 
of the party, and for no other purpoſe. Rogers v. Reeves, t Tet ep. 48, 185 Aung! 


| 
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3 . rerformer engage to dance at the King's Theatre in the Hay Gallini v. 

7 Le no wr lie againſt him for a Ereach of the agreement, Ln $ 
appear that the theatre was not licenſed purſuant to the 10 Geo. 2. 242. 

8. But in ſuch caſe the performer may recover from the manager 

ſalary which he bad ſtipulated to pay him; for being engaged and 

dy to execute the agreement on his part, he ought not to ſuffer for. 

want of a licence which it was the manager's, buſineſs to have pro- 


d. | . 6 - 
oney lent for the purpoſe of paying a gambling debt may be recovered Bateau v. 
| for the ſtatute of 9 Aun. c. 16. only annuls the ſecurity, and not Walmlley, 


2 Str. 1249. 
contract. N Robinſon 4 


Bland, 2 Burr. 1080. Alcinbrook v. Hall, a Wilſ. 30g. 


Where the plaintiffs, who were merchants living at Dunkirk, ſold tea Holman v. 
he defendant there, and delivered it to him there, though this tea was Jebnſon 5 
fold for the purpoſe of being ſmuggled- into England, and that purpoſe me. 
s known to the plaintiffs at the time; yet they not being concerned in 

ſmuggling, and it being a fair ſale as to them, and good by the laws 
the country where they lived, they were allowed to recover the price 
the tea in England. | 
But where the plaintiffs were four partners, three of whom lived in Biggs v. 
gland, and the fourth in Guernſey, and this laſt ſold brandy at Gugrn- Lawrence, 
y, packed up in a particular manner for the purpoſe of ſmuggling, but 3 TermRep. 
thout the privity or fe participation of the others; in an action 34. 

ought for the price of this brandy, they were nonſuited: for in this caſe 
de parties were natives of England, and the contract was made in con- 

avention of the laws of England ; whereas in the caſe of Holman v. 
vhnſon the contract was made abroad by foreigners, who are not bound 
d take notice of the revenue laws of this country. 

So where the plaintiff, an inhabitant of Guernſey, ſold goods to the Clugas v. 
efendant in Guernſey, which it appeared were to have been ſmuggled Penaluna 
to England, and the defendant gave bills, on which an action was 
rought for the price; it was adjudged, that the plaintiff could not reco- ; 

er, for the bills. were given on an illegal contract, and to a ſubje& of 
is country. SOS | 
Where the vendor of goods abroad 2 them up by order of the wyaymell 
buyer in a particular manner for ſmuggling them into this country, and v. Reed, 
ew at the time that they were to be ſmuggled, he was not allowed to 5 Term 
ecover the value of them againſt the buyer, although he was not concern. NP. 599 
d in the riſk of importing the goods into this country. And the court 
diſtinguiſhed this caſe from that of Holman- v. Johnſon, Cowp. 341 : for 


* chere, the ſeller did not aſſiſt the buyer in the ſmuggling ; he merely fold 
or th the goods in the common courſe of trade. But here the ſeller not only 
i th knew the uſe intended to be made of the goods, but actually aſſiſi d in 


the at of ſmuggling by packing the goods up in a manner the moſt con- 
venient for that purpoſe. And if he undertook to deliver the goods in 


5 4 that manner, knowing the uſe intended to be made of them, he was of- 

by d. fendiog againſt the laws of this country in the very contract itſelf. . 
* 9 A contract which ariſes wholly and immediately out of an illegal wan- Booth v. 
th Qion, is no foundation for an action: as where ., B., and C. became Hodgtin. 


vide F * A - Mit- 
( | troy 11 and it was agreed, * the policies ſhould be under · written Ad oy 


aTermRep. 


partners in infuring ſhips, contrary to the ſtatute of 6 C. 1. c. 18. f 12. 6TermRey 


If Cockbu ne. 
2H. Bl. 79. 


6 
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in the name of A only, and ſeveral policies were ſo effected, and the yes 
miums received by C. and D. as brokers; it was holden, that A. cod 
not maintain an action to recover theſe premiums from C. and D. 
6 Term It ſeems, that a ſpeculative intereſt may afford a ground for an afſuny 
Rep. 70 fig for even gambling in the funds was not conſidered to be illegal till the 
flat. J G. 2. c. 8. before which ſeveral contracts on ſtock-jobbing tranſi 
ons were enforced in courts of jultice. | | 
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(F) Wheze the Conſideration and Promife fhali WM 
ſaid co be ſuffictentlp ſet forch and avezzed. be 
Page 17 


{ The Fam Where there is a ſpecial contract or agreement, the plaintiff ought to declar -_ 
upon it, for the defendant ſhouid have notice that he is ſued on it; but if the plaintiff fails « * 
proving the caſe ſtated m the ſpecial count, after an attempt for that purpoſe, it is now te 
courſe to permit him to go into evidence on the general counts, if he have 8 notice that be 

means to rely on them as well as the other ſpecial ground, the neceſſity of which notice is i 


order to prevent a ſurpriſe on the defendant. Dougl. 651. 24, 1 Term Rep. 134. Bull N 
Pri. 153. 


(% if in an Aſſumpſit) See Lee v. Welſh, 2 Str, 793. 2Ld. Raym. 1516. 8 P. 


UF ere, Ame) Tn an alſurpſit on the jud ent of a foreign court, it i rot 
ceſtary to ſtate in the deelaration the grounds and cauſe of action upon which the judgment ws 
fonnded, © Crawford v. Whittal, Dougl. 4. . 


Leneret v. Where the plaintiff declared upon two conſiderations, and failed in 
phys Oro. proper averment of the performance of the one; the judgment was arrel- 
JV. 383. ed, for the ene of the defendant muſt be preſumed to be founded a 
the two confiderations taken together. | 
Collins v. If a defendant undertake to pay money in conſideration of the plan- 
} 2 tiff's executing a releaſe; here the releaſe is a condition precedent, and 
= wi” *99 the plaintiff muſt aver that he has executed a releaſe, or was ready to do 
1, | I, elſe the declaration will be bad on demurrer, and in arreſt of judy 
e if the judgment be by default; though it would be helped by 3 
verdi 
Courtney v. Where the plaintiff declared in conſideration of a promiſe that the de 
2 to fendant ſhould hold an eſtate clear of a rent-charge granted to J. &., with 
1217.  . ont moleſtation of the plaintiff; but did not ſhew any title in himſelf w 
1 Salk, 364. the rent-charge ; the declaration was bolden ill after verdict; for the pro- 
Ws © miſe, as it ſtood, was a promiſe not to do a thing which the promiſe 
could not do, and was therefore merely nudum pattum. 
Powleyv., Where the declaration ſtated chat the defendant became, and was tenant 
NONE. to the plaintiff of a certain farm, in conſideration whereof, he undertool 
p. 373. to manage it in a huſbandlike manner; it was objected that there was 10 
conſideration, becauſe it was not alleged that the defendant had become 
tenant on the terms of cultivating the farm in a good and huſbandlike 
manner ; ed non allocatur, for the bare relation of Jandlord and tenant» 
5 ſufficient conlideration for ſuch a promiſe. 
v. Fiſher, Tube afſumpfit laid was, that the plaintiff had agreed to deliver fo much 
1 Wilſ. 88. cloth to the defendant, and the defendant agreed on a certain contit- 
geney happening to pay 5/. for it; bat, if the contingency did not happes, 
it was agreed that he was to pay nothing: the contingency did happes 
and on action brought the plaintiff had a verdia 3 when it was * 
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= | of judgment that the plaintiff had not averred the delivery of the 
och; but it was r olved that this being promiſe for promiſe, no ſuch 
erment was neceſſary ; but if the defendant had undertaken to pay if 
laintiff evould deliver ſo much cloth, in that caſe an averment would have 
deen neceſſary. 5 
Aſumpſit on an agreement to forfeit a depoſit of five guineas, and to pay Lurton v. 
L of 1 2 if the defendant 2 — accept the poſſeſſion of = 1 
ain premiſes from the plaintiff, and alſo pay for certain fixtures therein 8 00G 
_t a fair appraiſement by two a raiſers. In an action on this agreement, 
t was adjudged on a ſpecial demurrer, that the declaration was ill, be- 
uſe the plaintiff had not ſhewn bis right to the premiſes, ſo that he could 
have delivered poſſeſhon according to his agreement, and, as each was to 
zame an appraiſer, that he had named one. | 

In afſumpſit on an agreement to pay 300, in conſideration of the plain. Gregoty v. 
iff's telinquiſhing a reut- charge to the defendant, the plaintiff averted 22 
that he did relinquiſh the rent, and did not claim it; but the judgment r 
was arreſted, becauſe he did not ſhew how he had relinquiſhed the rent, 
for it might be by words, which was no diſcharge. 

The defendant promiſed to deliver a horſe to the plaintiff, on the plain- Auſtin v. 
tiff's becoming bound to him by writing obligatory in 1 1/. ; the plaintiff ervoile,. 
in his declaration only averred his offer to become bound, upon which, ob. 69.77 
judgment was arreſted, for he ſnould have averred a tender of the bond 
ready ſealed to the defendant, and alſo the ſum he was bound in, that the 
Court might judge of che performance. | 

Where the plaintiff declared for money lent by him to one J. S., at the Marriot v. 
requeſt of the defendant, the judgment was arreſted, for the word lent is Liſter, 

a technical term; and imports a — to J. S.; if ſo, he was the debtor, l 
and therefore the defendant could not alſo be the debtor, for there Andrews, 

cannot be a double debt on a ſingle loan. But it had been otherwiſe, if 1 Salk. 23. 

the plaintiff had declared fot money delivered to ſuch a perſon at the _ hep 0 
defendant's requeſt ; for then the loan would have been to the defendant money hat 
— 2 
at his requeſt, is good; for a loan to the wife, at the huſband's requeſt, is a loan to the hw? 
band bimfelf. Stevenſon v. Hardy, 3 Wil. 388. 4 Bl. Rep, $72,3, C. 


* my 


(G) What map be pleaded as a Good Di 0 e | 
and 2 of the Promiſe. ** Page 479 


P (40 e is) The general iſſue to this action is, that the defendant did not undertake 

and promiſe in manner and form alledged.” But as the action is an ation of treſpaſi upon 
the caſe, the plea of * not gu:lty”" was formerly uſed as the | va" iſſue 3 Elrington v. Doſhant, 
1 Lev. 142. and it is til effectual after verdict, though it will not be allowed on demurrer. 
m v. Gibbs, Ca. temp, Hardw. 173. 2 Str. 1022. 8, C. 


(If the Plaintiff ) A ated account is no plea to a debt on ſimple contract; for both being 
_ the latter is not merged in the former. Roades v. Barnes, 1 Burr. 9. 1 Bl. Rep. 63. 
wk plea that the defendant indotſed à promiſſory note, of which he was the payce, to the 
2 for and on account of the debt, is good. Kearflake v. Morgan, 3 Term Rep. 613. 
dill of plea that the plaintiff and defendant accounted together ; and that the defendant drew a 
4.1.9} exchange upon himſelf in favour of dhe plaingiff, fat the ſum he was found in gereary and 
rered it to the plaintiff, Richardſon v. Rickman, B. R. M 16 O. 3. cited in 5 Tem Rep. 


$19 
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100 | ATTACHMENT. | 
Seddon v. The plaintiff in a former action declared on a promiſſory note, and u 
r goods ſold; but upon executing a writ of inquiry after judgment by 4, 
Rep. 608, fault, Ke gave no evidence upon the count for goods ſold, and took his d 
mages for the amount of the promiſſory note only. It was therefore rule, 
that the judgment in that action was no bar to his recovery in a ſubſequey 
action for the goods ſold : for the recovery in the former action was 
frimd facie evidence that the demand had been inquired into; it was ng 

- concluſive. | | i 
Reeve v. 80, it hath been holden, that an award made on a reference of all ny 
F Term ders in difference between the parties, is no bar to any cauſe of add 
Rep. 146-9. Which the plaintiff had againſt the defendant at the time of the referenc, 
7 if the plaintiff can prove that the ſubject- matter of the action was not w 
quired into before the arbitrator. PONY 
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(4. Atttchwent) If for a contempt in the face of the court, the commitment is by mk d 
court, unleſs the party eſcape out of court before he is ſecured. Jac. Law. Dict tit. Attacias 


'Fage 13: (A) In what Caſes an Attachment is to be 
( But if 4 be) In contempts to inferior juriſdictions, the court of B. R. It ſeems, never inte 


poſes. Rex v. Burchett, 1 Str. 567, But it will, for diſobeying an order of ſeſſions,  confund 
in B. R. Rex v. Holland, Ca. Tem. Hardw, 160. | 


— = — 9 
Y * « 


{ Alſo an Attachment) An attachment was granted againſt a mayor for making a return u. 
mandamus in the name of the town-clerk and burgeſſes without their knowledge or conſent. k 
v, Hoſkins, Ca. Temp. Hardw. 188. If coroners do not return an attachment of contenf 
againſt the ſheriff, an attachment will be granted againſt them in the firſt inſtance direQd! 
e Andrews v. Sharp, 2 Bl. Rep. 911. The King v. Peckham, ie. 1218. 

For the ſame reaſon an attachment will not be granted againit him for neglecting to taki 
replevin-bond. The King v. Lewis, 2 Term Rep, 615. , 


(Attornies are liable) A notice of action given in compliance with the requiſition of 2. 
Katute, is not ſich a commencement of the ſuit, as will ſubject a plaintiff or his attorney 9® 
attachment for miſbehaviour before ſuing out the writ. Gordon v. Powis, 2 BL Rep. 78. 
three Judges, dvubit. Blackſtone, J. | a 


(And all other) A bailiff refuſing to make affidavit of ſervice of proceſs will be attached. 
v. Rudge. 1 Bl. Rep. 432. 
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182 | 
(Gdolers are) No attachment againſt a gaoler for x voluntary eſcape, but an informs! 
The gaoler of Shrewſbury caſe, 1 Str. 332, | 
A conſtable in any part of England refuſing to execute a warrant of a judge of B. R. ſc 
White and oth 


prehending one charged with felony, is puniſhable by attachment, Rex v. 
Tem. Hatdw. 43. 


LY * 


( 


(Attachments bave) Tho? contemptuous words were ſpoken of a ſubyexe, aud the perſon ſerv- 
it ſeverely beaten; yet as theſe facts were proved by onlꝝ one witneſs, the court of Chan- 
y would not order the party to ſtand committed in the firſt inſtance, but only granted a rule 
on him to ſhew cauſe why he ſhould not be committed. 3 Atk. 219. Lord Hardwicke was 

lined to adopt the fame rule, and to require two affidavits to ground an attachment in the 
inſtance at law. North v. Wiggins, 2 Str. 1068. 


An Attachment is the proper) Attachment in the firſt inſtance for non- delivery of poſſeſſion 
© hoy to rule of cut Eee Davies v. Doe, 2 Bl. Rep. 892. Attachments for non- 
rformance of an award, or non-payment of coſts, are not granted now as for contęempts, but 
> in the nature of a civil execution. Rex v. Stokes, Cowp. 136. Rex v. Myers, 1 Term Rep. 


6. 1 Bl, Rep. 638. 8. P. 


{ But an Attachment) Therefore it hath been adjudged that the affidayit to ſupport a rule for an 

hment for contempt, muſt ſhew that the defendant was ſerved perſonally with a copy of 
rule, and that the original rule was ſhewn to him at the ſame time, The King v, Smithies, 3 
rm Rep. 351. But where a mandamus was granted for the eleQion of a mayor, under 11 G, 
e. 4.1. 2., and a rule made that publick notice ſhould be affixed in the maiket-place, which 

done accordingly, an attachment was granted for diſobedience of the mandamur a ſt a 
mber of the corporation who was ſeryed with a copy of the rule, notwithſtanding neither the 
joinal mardamus, nor rule was ſhewn him at the time; for the publick notice by the act is pri- 

facie ſufficient. But the application far an attachment might be well anſwered, if the party 
uld ſhew that he had no notice of the mandamys, The King v. Edyyean, 3 Term Rep. 352. 
otions for attachments in civil ſuits are proceedings on the civil ſide of the court of K. B. till 
e attachments iſſue, and therefore the affidavits on which they ate grounded are to be entitled 
th the names of the parties; but when the attachments ifſue, the king is to be named as 
— for the proceedings are then on the crown fide. 3 Term Rep. 253. Woad v. 
e | ' 


— 


(An Attachment is proper) Granted againſt the plaintiff in an action. and his attorney, for 
tering up judgment on à band and warrants of attorney executed whilſt the defendant was 
der arreſt, and without calling in his attorney. Woodin v. Colledge, Ca. Tem, Haidwicke, 
77. The inſtituting a ſuit, thongh therę be a real demaud, either for the purpoſe of injuring 
third perſon, or of getting the opinion of the court, is a contempt puniſhable” by attachment. 
oxe v. Phillips, Ca. Tem. Hardw, 237. Da Coſta v. Jones, Cowp. 729. Hoſkins v. Lord 
rkley, 4 Term Rep. 492, Sa is putting in bail by feigned names, no ſuch perſons being in 
xiſtznce, Str. 384. Or aſſigning for grior the death of the plaintiff in ejectment! Moore v. 
dright, 2 Six. 899. Or arreſting a plaintiff whilſt attending arbitrators under a rule of court 
| order to injuie his tauſe Rex v. Hall, 2 Bl, Rep. 2110, Or the mere ſerving of proceſs on a 
y attending his cauſe in a court of juſtice, Cole v. Hawkins, 2 Sit. 109 4. Andr. 275. 8. C 
dr bringing a writ of error, after having obtained an injunction on the terms of giving a 
leaſe of errors. 3 Atk. 29). Where the court will pugiſh tor contempts in the challenging of 
nies, ſee 1 Str. 593, 2 Lord Raym. 1364, 8 Mod. 245. 2 Str. 1001. An attachment was 
anted againſt a perſon for threatening the life of a proſecutor, who had indiftg& another for * 
rjury, in an affidavit an which an information had iſfued againſt him. Rex y. Carroll, 1 WilC, 4 
„lt is a high contempt of a court puojihable by attachment, either to ſcandalize the court 4 
ſelf, or ta abuſe parties who are concerned in cauſes in it, or to publiſh any thing in order to 
rejudice mankind againſt parties before the cauſe is heard. 2 Atk. 469. 2 Ver. $20, 
If a defendant in a penal action obtain a rule to ſtay dings, on King v. 
aying a ſum agreed upon between him and the vlaintif, the court will be nn 
rant an attachment againſt him, if he refuſe to pay ſuch ſum. Rep. 257» 
The court of King's Bench cannot grant an attachment againſt a peer of Walker v. 
e realm for not paying a ſym of money. awarded, even though the de- Earl Gioſ- 


endant conſent on condition that the attachment ſhall lie in the office a „er: 


ertain time. 7 Term 
Although A plaintiff diſconti nder the common rule on, payment of N 
4 A plaintit ntinue under c ent ot - [- 
us, yet he is not liable to an attachment for non-payment. . * | 
| | Rep. 6. 


If attorney required to anſwer the matters of an affidavit, ſwear in In the mat- 
in exculpation to an incredible ſtory, the court will grant an attachment terof Croſſ- 


aint him, though be poſitively deny the mal-praQices imputed 10. f Term. l 
: (B) How f 
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"M ; *(B) ow the Perſon again whom an Attach 
ment is granted is to be proceeded against, am 
How diſcharged, OY 


« (Attachments are) The court will never grant an attachment for one party at the ſuit of ang. 
ther, where the affidavits on which it is moved for are ſworn before the proſecutor's agents. Rez 
v. Wallace, 3 Ter. Rep. 403. But he cannot come in and confeſs the contempt till after the i. 
terrogatot ies ate filed, unleſs. in the caſe of a reſcue, or a contempt in the face of the court, 
Rex v. Edwards, 4 Burr. 2105. 1 Bl. Rep. 637. 8 C. Rex v. Elkins, 1 Bl. Rep. 640. ln tie 
caſe of a reſcue, however, jt has been ſince adjudged, that he muſt anſwer interrogatories, i 


interregatories mult be ſigned by counſel. Reg. gen Mich 1993, 5 Term Rep. 454., and ar 
xeferred to the Maſter of the Crown-office to examine the party upon them; and he is to report 


to improper interrogatories, ſuch as may tend to convict him of any other offence, R. v. Barbet, 
1 Str. , or ſubject him to a penalty. Ca. Temp. Hardw. 239 If reported in contempt, he 
immediately receives ſentence, unleſs the court, by conſent, wave giving judgment, and order 
the recognizance'to be diſcharged. Rex v. James Wheeler, 3 Burr. 1256.; or the attorhey-gene- 
ral conſent that he may be continued on his recognizance. R. v. Beardmare, 2 Burr, 597,-lt 
3s not uſual to allow coſts to a party who purges himſelf of a contempt which he is charged vith; 
put where the charge has appeared quite groundleſs and vexatious, the courit has given them, l. 
v. Plunket, 3 Burr, 1329. R. v. Vaughan, Doug], $16, It is a rule of the court of K. B. tha 
the maſter's report cannot be moved for on the laſt day of term, without previous leave of the 
court, except in extraordihary caſes; and there muſt be always a perſonal ſervice of notice. R, 
v. Wheeler, 1 Bl. Rep. 311. But attachments for non-payment of coſts, and not returning 
the writ, are expreſsly excepted out of this rule. 1 Burr. 651. 


By a rule of the Court of K. B., Eafler 34 G. 3., it is ordered, 
dc That in future, whenever any writ of attachment ſhall iſſue in orde 
„ to compel any perſon to anſwer upon interrogatories, and on whid 
' judgment ſhall not be given in the courſe of the term, the name of the 
"* cauſe ſhall be inſerted in the liſt of motions appointed to come on pe- 
« emptorily in the enſuing term, in order that the Court may be infom- 
; „ed what ſhall have been done in proſecution of ſuch writ.” 
Rex v. Dr. In Chancery, if a corporation is in contempt, there is no remedy by 
Windham, way of proceeding for a contempt perſonally, agaioſt the real parties vio 
- offend ; but the mode of compulſion is by fequeſtration. At law a c 
poration" cannot be attached for contempt in their corporate character in 
not returning a writ directed to them, but an attachment in the nature d 
Ni. 8. à pos is the proper way to compel an appearance. But where a mandem 
of + des to à corporate body ta compel an election, the Court of B. R. 
ter v. Har- ſeems will attach the indiyiduals who refuſe to proceed to it, 
ward, rTer. | 
Rep. 652. | 
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| (A) Df 52 Kali Perſons to act as Attornits 
a the Duyalitcations, necefſary for ſuch Per 


. i A 9 


(By t'e 2 Geo. 2.) Bu" #ttorney of B. R. candet be admitted of C. B. without a bee tab! 
arnes, 38. A folic 


the proſecutor” juſift- upon it, R. v. Jane Horſley, 5 Term Rep. 362. In the King's Bench the I 


to the court whether in contempt or not. Ca. Temp. Hardw. 239. But the party may denn 


4 


* 


8 
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.- = in Chancery may pradiſe in the equity ſide of the Exchequer without being ad- 
TN in that court. Meddowcroft v. Holbrooke, 1 H. Bl. Rep. 50. . 


By 12 Geo. 2, 6. 13.5 7. None bot regular attoroies ſhall a in the 
ty courts, under a penalty of 200. 
y the ſame, 9 8. Quakers may be admitted upon their affirma- 


By 22 C. 2. c. 46. F 34. An affidavit of the actual execution of the 
cles of clerkſhip ſhall be made and filed within three months by the 
ter and clerk, and none ſhall be admitted before ſuch affidavit ſhall be 
Juced and read in open court. 5 10. Affidavit ſhall be made by the 
K or maſter, of actual ſervice to ſuch maſter or his agent for the term 
Fre years. g 7. None ſhall take or retain any clerk after diſcontinuing 


10. A clerk, in caſe of his maſter dying, or diſcontinuing buſineſs, 
of his being diſcharged, if he ſerves the reſidue of his time in the man- 
preſcribed by the act to another, and makes the proper affidavits, may 
admitted. _ 

CK 16, 17. Sworn clerks ia Chancery, or their clerks bound and actually 
ving for five years, or being admitted and ſerving as a waiting clerk the 

p laſt years, may be admitted ſolicitors; and fo if their maſters die, and 

r ſerve under articles with others. | 

18. No ſworn clerk to have more than two clerks. ; 

6 19. This act not to extend to the officers in the king's remem- 
ncer's, treaſurer's remembrancer's, pipe office, or office of pleas in the 
chequer. 

it. Attornies acting as agents for unqualißed perſons, or permitting 
to uſe their names, to be ſtruck off the roll, and committed to priſon 
any time not exceeding one year. 

{ 12. None ſhall act as attornies at the ſeſſions who have not been 
mitted according to 2 Geo. 2, c. 23., under a penalty of 50%, with 
ble coſls ; and attornies ſuffering ſuch perſons to practiſe in their names 

I] incur the like penalty. f : 

( 13. The attornies of the duchy court of Lancafler, or of the great 
done in Wales, or of the counties palatine of Chefler, Lancaſter, an 
ham, acting within their reſpective juriſdictions, are exempte bo. 

f 14. No clerk of the peace or his deputy, or under-ſheriff or his 
puty, ſhall act as attornies at the ſeſſions for the county, &c, where they 
all execute ſuch offices, under the like penalty of gol. 

By.25 Geo 3. c. 80. it is enacted, 'I'bat every ſolicitor, attorney, 
notary, proctor, agent, or procurator admitted, enrolled, or regiſtered 
in any of his majeſty's courts at Hefminſter, or in any eccleſiaſtical 
court, or in any of the courts of admiraky, or cinque ports, or in any 
of his majefty's courts in Sco/land, the great ſeſſions in Males, or in 
any courts in the counties palatine, or in any other court in Guat 
Britain, holding pleas where the debt or damage ſhall amount to forty 
ſullings or more, ſhall, previous to his commencing any ſuit or proſe - 
eution, take out annually a certificate of ſuch his admiſſion, enrolment, 
* 1 That for and upon every ſuch certiſicate ſo taken out by x 
ay ſolicitor, c. who ſhall reſide in any of the inns of court, or in 4 
the cities of London or Weftminſler, the borough of Southwark, the | 
pariſh of Saint Pancras, and Saint Mary-k-Bone, or within the bills of 
mortality, ar within the city of Edinburgh, there ſhall be char a 
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„ ſlamp : duty of five pounds: That for and upon every ſuch certificate 
* taken out by any ſolicitor, ©. who ſhall reſide in any other pany 
% Great Britain, there ſhall be charged a ſtamp-duty of three pound 
And by 5 6. Any ſolicitor, Ce. reſiding forty days or more in g 
F one year within the limits of the higher duties, ſhall be liable to 
% payment of thoſe duties, notwithſtanding he may at other times, 
„ ſuch year, reſide elſewhere without thoſe limits.“ 

In order to obtain ſuch certificate, G 3. directs, That every adh 
ſolicitor, Ec, ſhall annually deliver into ſome one of the courts in vf 
he ſhall have been admitted, ſworn, enrolled, or regiſtered, a paper 
note in his proper hand- writing, containing his name and uſual ple 
reſidence, and marked and ſtampe i with the proper mark or ſtamp oft 
duty by this act impoſed upon certificates, according to the place of h 
reſidence, and thereupon every ſuch ſolicitor, Oc. ſhall be entitled vi 
have a certificate (if the ſame ſhall be required) in manner next heralz 
mentioned. ot ; 

9 4, and 5. The officers appointed to eorol attornies by 3 GC. 24 
23. 6 18. ſhall, upon payment of the fee of one ſhilling, enter, in a 
betical order, the name and place of reſidence of every ſuch attorney al 
ſolicitor, enrolled an attorney or ſolicitor in the ſaid courts reſpedingz 

(who ſhall have delivered in ſuch paper or note in writing duly ſtan 
and required a certificate of his enrolment as aforeſaid,) in rolls or bow 
to be provided and kept for that purpoſe in the ſeveral offices in theat 
mentioned; and ſhall, at the time of making ſuch entry, ſubſcribe v 


every ſuch paper or note in writing ſo delivered in, a certificate ig BW * 
by every ſuch officer, according to the form of the ſchedule annezedu a 
the act; to all which rolls or books all perſons may, at reaſonable tins RR 
have acceſs without fee or reward : certificates ſhall then be iſſued vB l 


the perſons requiring the ſame, which ſhall bear date the day on whid 
they are iſſued, and ſhall continue in force for one year, and be renew 
every year at leaſt ten days before the expiration of the year for wig 
they were granted, | 
By g 7. Every perſon acting in, his awn name, or in that of anotls, 
without a certificate, or giving in a falſe place of reſidence, with intent 
evade the payment of the higher duties, ſhall forfeit fifty pounds, ard? 
made incapable of maintaining any action for the recovery of any fer, i 
ward, or diſburſement, on accoupt of proſecuting, carrying on, or ® 
| fending any ſuit or proceeding in which he hath ſo ated. But by j 
Perſons who have taken out certificates may act for others who have 
taken them out. And by 9g 9. Any perſon who hath duly obtained 
certificate in one court, may act in any other court in which he is ſw 
without pgs out a certificate in that court. | 
By g 10. It is required, that none of thoſe perſons who are expres 
© excepted out of the act of 2 G. 2. c. 23., by the 26th, 27th, and 19 
ſections of that act, touching their admiſſion and enrolment, {hall a8 
attorney or ſolicitor, unleſs they ſhall for the purpoſes of this act as 
their name to be enrolled, and take out a certificate in like manner * 
ny of ſworn attornies and ſolicitors. And 5 11. extends this e 
tion to all officers and clerks of any of the courts excepted in flat. 26 
2. But F 12. exempts from the payment of this duty all clerks in c 


who are charged with the land · ax in reſpect of their offices, whilll it 
8 merely officially, 2 . | 5 


ä ATTORNEY. 1 05 


of the court of King's Bench, Tr, 31 C. 3. (in aid and This rule 
wr of the diſpoſitions of the legiſlature manifeſted in the above _ * : 
s,) It is ordered; That, from and after the laſt day of Michaelmas d th. 


F ed by the 
ern then next enſuing, no attorney, who ſhall be retained or employed court of 
e 2 writer of clerk by any. other attorney, ſhall, during the time of C. FP. a 
\ TIM employ, take or have any clerk under articles ; and that no ſer. But inſtead 


* . 1 of fixing u 
vice to any ſuch attorney under articles during the time that ſuch attor- hi, was. * 


ney ſhall de ſo employed by any other attorney ſhall be deemed good and place of 
ſervice, And it & further ordered, I hat, from and after the ſame n. 
laſt day of Michaelmas term, no perſon who ſhall enter into articles 9 
with an attorney or attornies ſhall be at liberty* to ſerve the agent or it is ordered 
agents of ſuch attorney or attornies, under ſuch articles, for a longer by a ſubſe- 
time than one year of his clerkſhip, and that any ſuch ſervice to an rome _ 
agent or agents beyond that time ſhall not be deemed good ſervice. ,4; 332: 3: 
And to the intent that better information may be obtained, touching ſhall enter, 
the” fitneſs and qualifications of perſons applying to be admitted attor- or cauſe to 
+ nies, it is further ordered, That, from and after the ſame, Ec. every be entered. 
. , in a book to 
« perſon who ſhall apply for admiſhon as an attorney in that court, and 5. 1 
„% who ſhall not have been admitted an attorney or ſolicitor of any other that pur- 
1 court, ſhall, for the ſpace of one full term, previous to the term in poſe at each 
« which ſuch perſon ſhall apply to be admitted, cauſe his name and place 2 
« of abode, and alſo the name or names and place or places of abode of . 
« the attorney or attornies to whom he ſhall have been articled, written of chat 
« in legible x fi) wig to be affi ed on the outſide of the court of King's court, his 
66 Bench, in ſuch place as publick notices are uſually affixed, and alſo in 2 _ 
« ſome conſpicuous place in the chambers (a) of each of the judges of ae ha ind 
« that court, - and in the King's Bench office; and that no perſon who alſo the 
« ſhall not have regularly complied with this order ſhall in future be ad- name and 


3 72 b place of 
mitted an attorney of that court. 8 


attorney or 


attornies to whom he ſhall have been articled ; and that no perſon who ſhall not have complied 
with this rule ſhall in future be admitted an attorney. | 


I « AS = wan © RV A£5©-2<@2@ 


re A. = i © = @£xt 


IS- * 


n As a further means of reducing the number of this body of men, by 
1 ſtat. 34 G. 3. c. 14 the legiſlature have impoſed a duty of 100 upon 
every contract in writing, to ſerve as a clerk, in order to admiſſion as a 
x ſolicitor or attorney in wy court at M iger, and a duty of 50/. upon 
| e contract, in order to admiſſion into any court of great ſeſſions 
1 in Wales, Chefler, Lancafter, or Durham, or in any court of record in 
0 Eogland holding pleas, where the debt ſhall amount to forty ſhillings. 
And g 2. no clerk can be admitted unleſs the indenture or writing con- 
" taining the contract be enrolled, together with an affidavit of the due exe- 
19 cution thereof, in the court in which ſuch clerk propoſes to be admitted, 
1 within fix months next after the execution thereof; and in default of en- 
6 rolment within that time the ſervice ſhall be deemed to commence from 
% the time of the enrolment, and not from the execution of the indentures. 
2 And by g 3. every perſon ſhall, previous to his being permitted to practiſe, 
make an affidavit of the payment of the duty, and ſpecify in it the ſam 
7 pad, and the name and place of abode of the * or perſons with 


whom the contract of ſervice was entered ipto, the time of the execution 

thereof, and of the enrolling of it; and, in caſe he ſhall have been pre- 

viouſſy admitted a ſolicitor or attorney in ſome other court, ſhall ſpecify 

jo ſuch affidayit the coyrt in which he has been ſo admitted, and On 
U 


8 


7 
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his admiſfion, and cauſe the ſame to be filed in the court in which be 
poſes to be admitted ; which affidavit hall be produced and open 
in the court in which he propoſes to be admitted before he 
rolled therein. | | 

The g 4. impoſes a penalty of 1601, upon any perſon, other than fv 


openly rf 


as ſhall have been admitted in one of the courts of great ſeſſions in Wai 


Vc. by virtue of a contract made before the th and 10th days of Fein 


1794, and a ſervice in purſuance thereof, who ſhall in his own name, offi 


- that of any other perſon, ſue out any writ or proceſs, or c 
| proſecute, or defend any action or ſuit, or any proceedings in any of t 
- courts at Weſtminſter, without being admitted in one of them accordiy 


to the directions of the ſeveral ads now in force for the better regu, WM 
tion of attornies; and further incapacitates him from maintaining wi 
action for the recovery of his fees, c. on account of ſuch proces, 


iogs 


in the act without paying any further duty; and by F 6. a ſimilat prov 
ſion is made for the admiſſon of thoſe who have paid the 500. duty in 
any other court but thoſe at Wefminfler. And by $ 7. any perſon u 


mitted in any of the above courts, by virtue of a contract and ſervice then 


under, before the ſaid 5th and 1oth days of February, may be admit! 
to any of the other courts without the payment of the duties impokl 
by this act. And 5 8, protects articled clerks who ſhall have paid th 


duty from the payment of it again, upon any - new contract with oth: Wil 


maſters. 


Barnes, 39. An apprentice to a man as a ſcrivener, though he be alſo an attorny, 
cannot be admitted. ; : 

Ex forte A barriſter cannot be admitted an attorney: if he is deſirous of bein 

_ ©: ſo, he muſt firſt apply to his ſociety to be diſbarred. 

„ An attorney who had at his own inſtance been ftruck off the roll, al 
caſe, had been put into the commiſſion of the peace, and made a commilkone 
Barnes, 42, of the land- tax, moved to be reſtored; and on an affidavit ſetting fork 

his reafons, the motion was granted, he conſenting to take no advantage 
of any action pending, if there ſhould be any. | 


— 
_— 


Page 185 (B) Mho map appear by Attornep, and in whit 
Cales. 


L Ne of) By reaſon whereof, Lord Coke obſerveth, there were but few ſuits, C 
it. 128. a. | 


— 0 


m__ 


In" 
I OO a at. At. —_— 


Page 187 (C) Ok retaining an Attornep, what thall be an 
Appearance; and herein of the Warrant 0 

- Attorney. | | 
(A4. 22 is not) Where an attorney of either bench has accepted 2 warrant, or ſubſcrided 
@ proceſs, declaration, or warrant to appear, the rule is, „that be ſhall be compelled te cauſe n 
* appearance, or de liable to an attachment, or put out of the roll, as the caſe requires; and 


« the party is not to be received to countermand fuch appearance after his retainer.” Tidd\ 
Pr. 124. The uſual mode of proceeding upon this rule is by attachment, 6 Mod, 44, 86; 0 


But by F 5. perſons admitted in any court at Weftminfter, who ſi ; | 
have paid the 100/. duty, may be admitted in any other court mentond i 


5-44, a2. e eee l 
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(ly undertake to appear, the court will oblige him to do it in a proper man- 
8 2 fant, he muſt appear by guardian, Goodwright v. Wright, 1 Str. 25. Stratton 
"G. id. 114. Power v. Jones, ibid. 445. Aud though he may have been impoſed — 
derit' officer, yet the cafe will oblige 10 fulfil bis undertaking, Lorymer v. Holliſter. 
3 Attorney) But Ss. Whether an appearance under a forged warrant of attorney be 
and ſee the caſe of Robſon v. Eaton, 1 Term Rep. 62, where it was adjudged, that if 4. 
«bt which he owes to B. to the attorney of a perſon ſuing him in Bs name, but without 


un bority, be {ball be obliged to pay it over again. : 
of WA GT 

f where he once appears, or undertakes to be atto for ano» 1 Sid. zr. 
'h | he ſhall not be permitted to withdraw himſelf ; and it is 5 (5b) to (5) Morde. 

| p - a » cai v. Solo- 
1 duty to proceed in the ſuit, though his client neglect to bring him mon, Say. 
i 


. 5 5 Rep. 173. 
lornies were anciently appointed in court, when actually preſent : Wil 59. 
hey are now uſually appointed out of court by warrant, which ſhould a py 
arly bein writing 3 but an authority by parol is faid to be ſufficient to Rep. 134. 
rt a judgment. 137. | 

Aut | At any time endente lite, 1 Str. 526. Noke v. Caldecot, 2 Str. 
___ NN Dutch Eaſt lakh Company, 2 Ld. Raym, 153z. 8. C. Brooke v. 
ping, Fitzg. 191. | ; 


was formerly the courſe of the court of K. B. to enter the warrants 1 Salk. 88. 
Prney on a particular roll kept for that purpoſe : but this courſe was R,E.4].2. 
ed by right, Ch. J. who cauſed them to be entered on the top of 
plea-roll, as the practice is at this day, ; 
t is to be obſerved with . to the warrant of attorney, that by 25 

3. c. 80, above-mentioned, 5 13, 14, 2 « No attorney ſhall ſve 
but any writ or proceſs, or commence, proſecute, or defend any action, 
inleſs he ſhall have delivered to the officer or his deputy, appointed to But by $17. 
ign or iſſue the firſt proceſs for the plaintiff, or to enter, file, or record 4 * 
he bail or appearance for the defendant, a memorandum or minute of ſtayed, or 
dis warrant duly ſtamped, containing the names of the parties, the judgment 
on, and the attorney; and where a preciße is required (except for ſet afide on 
Wo original), the nature and denomination of the proceſs, and the eee 
eturn of it; which memorandum or minute the ſaid officer or his de- to enter a 
puty ſhall receive, and forthwith enter or file on record, and ſhall ſign memoran- 
thereon the day of delivering it.” A ſimilar memorandum is required 4 

19. previous to entering up judgment on a cognovit aionem, or war- 
t of attorney. | | | 


If there be ] Vide ſapra, tit. Amendment, (D 3.) the caſe of Richards v. Brown, Dougl. 114. 
8 reverſe to this was done; the name in the warrant of attorney altered to that 
eelarat ion. 


u Phillips v. Smith, which was a penal action, a miſtake in the addition of the defendant in 
warrant of attorney, was amended after error brought. 1 Str. 136. 


The want of a warrant of attorney is aided after verdi& (5), or judg- (i) 18 El. 


* by mil dicit (c), &c. by the ſtatutes of jeofails. | c. 14. 
| : (c) 4 & 5 Ann. c. 16, 


(D) Df 


Page 188 D) Ot the Power of an Attorney, when l 


to warrantsto confeſs ponents in other actions, to other perſons they do not extend. ; N 


nal procefs. Charlton v. Fletcher, 4 Term Rep. 433.. Though in ſtrictneſs they are cu 


mouth. v. 


'2 Inſt. 398. The warrant of attorney continyes in force until the judgment, and 


1 Bl. Rep. 8. 


knowledged, revoked his warrant, the court would not ſuffer any proceeding upon the jut 
Without their leave, Manſer v. Shelley, Raym. 69. | 


; N x + , 
* 
* 


"MM 


= - 


pointed ; and the Regularity of Droces 
; . c 


ings. 


(By the 2 Gre. 2) Where the attorney ſues for himſelf, his name need not be indorſed u 
writ. 4 Term Rep. Fields one, c. v. I.cwen. 

(All Warranjs for) By a ſubſequent rule, Paſch. 4 Geo, 2. the attorney required to he 
ſent, muſt be au attorney on the behalf of the defendant. 2 Str. go2. He muſt be an 


a Fo 


attorney at the time; therefote one who had ſerved a clerkſhip, though he was ſworn an ] 

ney ſoon after the execution of the warrant, and before any motion was made to ſet i. 

ſubſequent proceedings, was not thought ſufficient. Barnes v. Ward, Barnes, 42. The I_ 
are univerſal ; they extend to warrants of attorney executed abroad. Fitzgerald v. Plus 
Str. 1247. But they are limited ta the caſe of arreſts upon meſne proceſs; tor one in extm * 

may give a warrant of attorney to confeſs a new judgment, though an attorney on bispar . = 
preſent. Watkins v. Hanbury, 2 Str. 1245. Fell v. Riley, Cowp. 281. Birch v. Sharlul M$ 
Term Rep 715. But even in execution if the party had been prevailed upon to acknowley _ 
judgment for more than was really due, the court would give relief. Cowp. 281. They ae 1 
too to the particular cauſe, and the particular perſon at whoſe ſuit the defendant is in cui 1 


144 Churchy v. Rolle, 4 Ld. 1 vas 797. Finn v. Hutchinſon, 3 Burr. 1792. Holcoukf 
Wright, Cowp. 141. Of courſe they do not apply to the caſe of a perſon in cuſtody on a 


to the caſe of perſons in cuſtody of theriff's officers, yet where a cognovit aftionem was taken by 
a priſoner in cuſtody of the marſhal, no attorney an bis part being preſent, the court thay 
that the plaintiff 's attorney bad acted impropetly, and relieved the priſoner, Patkinia 
Caines, 3 Term Rep. 616. But theſe rules, intended for the protection of defendants, u 
to be converted by them into inſtruments of fraud: therefore, where it appeared that 
rant of attorney given by one in cuſtody without an attorney on his part being preſent, wi 
given purpoſely with a view to cheat the plaintiff, the court refuſed to ſet it aſide. Gilman . H 
Cowp. 141. Where the defendant is himſelf an attorney, the preſence of another atio) 
his part is not neceſſary, Walton v. Stanton, Barnes, 37. 

(In Aſſumpfit) See tit. Arbitrament, (C). Payment of a debt to the attorney, is payment ul 
party; but payment to an agent employed by the plaintiff's attorney, merely to ſue the dels 
dant, is not ſo. Yates v. Freckleton, Dougl. 623. But if an agent in town take money c 
court, which the defendant has irregularly paid in under a — order, that ſhall biad 
plaintiff, and be a waver of the irregularity, Griffiths v. Williams, 1 Term Rep, 710. 


Earlof Yar- A remittit damua may be entered by attorney. 
Ruſſel. 2 Ld Raym. 1143. 


regs Exec. a year and a day afterwards, in order to have execution. 


e 
2 * A : 9 


Page 169 (E) Of the Determination of his Power; al 
herein of diſmiſling or changing him, 


(By an Order) Kaye v. De Mattos, 2 Bl. Rep. 1323. Macpherſon v. Roriſon, * 
Walmeſley v. Booth, 2 Atk. 27. Ld. Hardwicke ſaid, that he did not know that a 60 * 
not be changed merely at the pleaiure of the party. Taylor v. Lewis, 2 Vez. 18. Dae 
to the plaintiff s late attorney, chahged without leave af the ceurt, is good. Powell v. 1 


(4 Warrant of Attorney) Where the plaintiff after judgment received the money, aud #* 
war rant to an attorney to acknowledge ſatisfaction, and 8 and before ſatisfacia! 


ef 


A judgment entered up by an attorney, on a warrant of attorn ven to him after the da 
of bis teſtator, as of a term when his teſtator was alive, will w- aſide. Gainſborow 


Follyard, Str. 1131. If it be made appear to the court that the party is dead at the tives 
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* | | judgment, they will not allow it to be done. 2 Str. 1081. But this rela- 
= Ir 4 adverſary ſuits. Sibbet v. Ruſſel, Ca. Tem, Hardw. 183. 


, —_— 


» * K* 0 5 1 


is Fees and Disburſements, and the 
—— kor the Recovery of them. . 


ſ 

the 3 Fac.) But the law is otherwiſe now, for if any part of the demand zriſe from the 
a of buſineſs in the ſuperior court, the whole bill will be referred. Doug. 199. 4 Terr 
124. 80 if the whole be for buſineſs done at the ſeſſions, ex parte Williams, 4 Term Rep. 
Clarke v. Donovan, 5 Term Rep. 694. And therefore in ſuch caſe rhe bill moſt be 
| and delivered, hd. A ſimilar rule prevails in T7 and it makes no difference if part 

buſineſs be done for ſeveral other perſons, as well as the party who applies. Merzennor 
diford. 3 Br. Ch. Rep. 233. But if the «vhole demand be for conveyancing, the courts at 
infer will not interfere. Id. Hillier v. James, Barnes, 41. 
an the defendant's undertaking to pay, the court will, in the caſe of an executor, refer it 
taxcd, Imp. K. B. 482. Welton v. Pool, 2 Str. 1056. though the practice ſeems to have 
different formerly. Andr. 276. Wellis v. Nicholſon, Barnes, 119. Lee v. Knight, id. 
Chapple v. Chapman. | 


by the 2 Gee. 2. cap. 2 3.) But under the general juriſdiction of the courts, an agent's bill may 
cterred to be taxed; and it hath accordingly been done, the employer bringing into court 
ſum remaining due on the amount of the plaintiff's claim, the ſum that ſhould be deducted, 
by, to be afterwards repaid. Ex parte Bearcroft, E. 7 G. 3. Dougl. 200. Dixon v. Plant, 
9 6. 3. Bid. If action be brought before the expiration of a month after the delivery 
he bill, it is a ground of nonſuit,” but not of motion to ſtay proceedings, Harper v. Leech, 
es, 123, But in order to enable an attorney to ſet F his bill, it is not t eceſſary that he 
Id deliver it a month before; he muſt not indeed rr >duce it at the trial by ſurpriſe; Mur- 
v. Cunningham, Exche:uer, 1793. But if he deliver it time enough for the plaintiff to have 
red before the trial, that is ſufhcient. Martin v. Winder, E. 23G.z. Dougl. 199. The 
& of the legiſlature in making this requiſition was, that the client may have due time to ex · 
line the charges, and take advice upon them if neceſlary: and theretore the attorney mult not 
deliver the bill, but leave it with the client; if he tal it back again, the ſtatute is oot 
plied with, Brooks v. Maſon, 1 H. Bl. Rep. 290. 1 Sir. 633. lt ſeemeth to have been 
erly a common practice with attornies to deliver in their bills at any time pending the ſuit. 
natd. K. B. 316. But the client having this time given him to cxamine the bill. and a ſum- 
way of trying the reaſonableneſs of the items by reference to the maſter, ſhall not be al- 
d if he put the attorney to his action to diſcuſs the items at the trial; for if the buſineſs 
e really done, the delay of the defendant for more than a month in objecting to the g,, 
n admiſſion that he thinks that reaſonable. Dougl. 198, 199. Williams v. Frith, Harper v. 
But a bill may be taxed after action brought, and at any time before vetdict, or judgment, 
the money be not paid, Shaw v. Picker ing, B. R. M. 30 G. 3. Dougl. 198. notes. By 12 
2,c.13.- 5 the bill may be written with ſuch abbreviations as are commonly, uſed in the 
iſh language, Taxation cannot regularly be applied lor before bill delivered. Cowper v. 
burn, Barnes, 126; but the celiyery of the bill may be compelled. Imp. K. B. 479. Where 
perſon who has obtained an order of taxation dics, his repreſentative ſhall not revive it, but 
an undertaking to pay. 2 Atk 114. Heretofore, it ſeemeth, that no rule could properly 
made for taxation, unleſs there was an action pending upon the bill, Springate v. Spri , 
ik 332. The year before this ſtatute paſſed, Lord Chancellor Kiag declared, that be firſt in- 
duced the practice of bringing in the money into the courts of law when he was Lord Chief 
ſtice C. P; and that the ſame rule was afterwards adopted by the court of K. B.; for the p ty 
ing ſtopped from ſuing at law, he thought it ceaſonable that the attorney ſhould have ſecurity 
r his money; but his Tordihip refuſed to do it in chancery. Mo. 68. p. 40. And this was 
ought, faith Lord Hardwicke, a great hardſhip on clients at the time of making the act, be- 
an attorney might make a very unreaſonable bill, and put a burthen on his client to raiſe 

: the aft therefore varied the rule both of courts of common law and equity; ſo that the 
jent ſubmitting to pay what ſhould become due, the bill ſhould be taxed, and that without 
* money into court. 2 Vez, 451. In general, accounts cannot be taken on taxation 
1 bill, much Jeſs can the clicot after taxation allege an antecedent demand, and deſire to 
7 e that deducted; this would be to open a judgment, (for this is a judgment of. the court upon 
= client's own ſubmiſſion to y what may be he.) and would make theſe things ſo uncertain 

the df Wat there would be no end of them. Bal In equity, after taxation, the ſolicitor may take 
Nt a0 attachment for the bill without firſt of all taking out a ſabpexa. But he muſt previouſly 
are a copy of the order of taxation, and the maſter's report of the ſam at which the dill 4 
| taxed, 


taxed, at the dient's houſe. = Atk. 114. Barvard, Ch. 266. But the executor of an attomey 
_ coſts, although above a ſixth A de taken off. Weſton v. Pool, 2 Str. 1056, Wheze 
an attorney accepted a leſs ſam than he demanded in diſcharge of his bill, and the bill was after. 
wards taxed, and a ſixth part of the ſum originally demanded taken off; the court conſidered 
the ſum accepted in full of his bill, as his demand; and therefore that he was not abſolutely 
liable to pay the cofts of taxation. Ecollier v. Dutour, Barnes, 128. | | 


Parry v. A ſolicitor cannot bring a bill in equity for his bill : nor can he po 
Owen, G., there for an account after his bill has been taxed, ppon the ground tha 
= Sen the officer has not made proper allowances. | 


v. Croſs, Com. Rep. 611. 


Walmeſley Where a client, unaſpſted by an attorney, has paid a lau'- bill, and ac- 
v. Booth, cepted of a receipt for it, a court of equity has allowed him to open the 
2 Atk. 27. whole account notwithſtanding, and to take exceptions to any improper - 
rh or extravagant charges. And where a client has given an attorney a bond 
Sanderſon or mortgage to ſecure the payment of what was charged to be due to hin 
v. Glaſs, 2 on account of a Jaw-ſuit, the courts of equity have relieved the client and 
Atk. 296. ordered the bill to be taxed : and the ground on which this relief is given, 
boo "Gar is, the great power and influence which the attorney has over his client. 
bot, 115. Newman v. Payne, 4 Br. Ch, Rep. acc. 


Draper A ſolicitor having taken a judgment of his client for 400/, whilſt the 
hoſe e cauſe was depending, and ſeveral extraordinary charges appearing in the 
1 Atk. 295, bill, Lord Hardwicke referred it to be taxed, though it had been adjuſts 
4 Br. Ch; and allowed ſeventeen years before, and ordered the judgment and fecu- 

85 Rep. S. P. rities to be given up. _ | 
Comb. 43. An attorney cannot be compelled to deliver up any deeds, or writings 
337 belonging to his client, which may come into his hands in the courſe of 
goo. the buſineſs in which he hath been engaged, untill his bill, taxe- by the 
Mo. 319. proper officer, hath been paid But whether he have ſuch a hen upon 
deeds and writings the property of third perſons, which he hath ſo be. 

come poſſeſſed of, is a matter of doubt. 
_ | Park v. Where an attorney had been employed by. one who afterwards became 
3 AN baokrupt, and the aſſignees petitioned to have the papers deljyered up, and 
3] Ex e hat the attorney might come in for his demands pari paſſu with the other 
Buſh, Mich. creditors ; the Lord Chancellor ſaid, that the attorney had a lien upon 
1734 Vin. the papers in the ſame manner againſt the aſſignees, as againſt the bank- 
_ 74. Tupt} and though it doth not ariſe by any expreſs contract or agreement, 
5 N yet it is as effectual, being an implied contract by law. But, he ſaid, that 
14. papers received after the bankruptcy could not be retained. 

Dovel. 238. An attorney hath, in conſideration of his trouble, and the he 
3 Alk. 720. is in diſburſe for his client, a right to be paid out of the duty decreed, or 
money recovered by him. If ſuch money come to the attorney's hands, 
he may retain to the amount of his bill. He may ſtop it in eranfuv, if be 


4 can lay hold of it, If he apply to che court, they will prevent it fron WW © 
$ | being paid over till his demand is ſatisfied ; and it ſeemeth, that a payment & 

I dy a defendant after notice from an attorney not to pay it till his bill i 
L. \ diſcharged, would be a payment in his own wrong, and like paying a deb. T 
1 1 H. Bl. which hath been affigned, after notice. He is entitled to be paid ont of | 
* Rep. 132. money levied by a ſheriff upon an execution under a judgment recovered 1 
| dy his client; notwithſtanding the ſheriff may have had notice from ibe 2 


. . party againſi whom the execution iſſued, r 
1 | 1 * 
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would be moved to ſet afide the judgmem ſor irregularity ; and notwith- 
1 a docket may have 8 againft the client becoming a 
* of a bankrupt cannot take out of court money paid in —_ V. 
by a defendant in un action at the bankrupt's ſuit, till they have paid Fades . 
* 5 been determined in equity, that he hath a lien on a lunatick's Barnſley 
e eſtate for money expended by him in ſuits at law and in equity. But the = S a 
reporter queſtions this doctrine. However, in a caſe in the following Ex 3 
year, on a petition by a ſolicitor to be paid his bill of coſts for taking out Price, 
2 commiſſion of lunacy, out of the lunatick's eſtate, and not to be obliged 2 Vez. 407. 
to come under a commiſſion of bankrupt which had iſſued againſt the per- 
ſon who took out the commiſſion of lunacy ; Lord Hardwicke faid, that 
ſolicitors have this equity allowed them to be entitled to a ſatisfaction out 
of the fund for their expences, whether in the way of ſuit, or proſecution 
in Junacy, or bankruptcy. ee ee 
His lien upon a duty decreed his client gives him a preference to ſpe · 3 Atk. 520. 
cialty creditors. . ö 
If employed in a fuit by huſband and wife for a term of years in right Sharſton v. 
of the wife, and the huſband die leaving no aſſets, equity vill decree him Hipſley, 
ſatisfaction out of the profits of the term. 22 Abr. 
The courts will not permit an attorney to be defeated of this remedy 3 Ve, 26. 
for his coſts by colluſion between his client and the defendant ; as where 
a client, at whoſe fuit a defendant was in- cuſtody for non-payment of 
coſts taxed for ſeandal and impertinence, executed a mere voluntary 
releaſe to the defendant without the knowledge of the clerk in court, 
the 8 would not diſcharge the defendant till he had paid the clerk 
his fees. | | 
This however is to be confined to caſes of fraud and colluſion ; for if Dougl. 238. 
the client has fairly and honeſtly terminated the affair with his adverſary, 2 Vez. 25. 
and the whole debt and coſts have been paid, this equity cannot be ſet up 
againſt the defendant. | 
The attorney's lien upon the cofts is ſubject to the equitable claims of 
the parties in the cauls. 


N H. Bl. 
1 2 Bl. . 
But where a party againſt whom a judgment bach been obtained applies 4 Term 


to gat rid of the judgment, the court will take care that the attorney's bill Rep. 123. 
13 


As where A. recovered againſt B, and B. recovered againſt . and 
C., and B. moved to ſet off the d es which he had recovered againſt 
_ Re by 4; the _ ed upon his undertaking wh, 

evilt of A. 's attorney in the firſt action, he having a lien on the 

ment for his coſts, "Pe . 1 $a 

If a ſolicitor recover an eſtate for his client in equity, and the client Ambl. 102. 
die, he loſes his lien upon the eſtate in the hands of the heir at law ; 

bat LE the fuit be revived, the lien will revive too. Per Lord Hard- 


* 
If any fart of an attorney's bill be for, buſineſs done in the court, the Winter v. 
115 = be delivered a month before the action is brought, otherwiſe the * anc 
P cannot recover. And charges for drawing and engroſſing an | 
9 of debt in order to hold a to bail; paid for — ä 
c. have been conſidered as buſineſs done in court. 


To 


8 K ene 
- 


» Leben © na © 
— * 


„Smith v. Brockleſby, II. 61, Barton v. Etherington, cited by Buller, J. in 2 H. N. 4 
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Ford v. To maintain an action by one attorney againſt another, for bufinek 
Maxwell, done by the plaintiff for the defendant, before the defendant became an 
2H. Br 889. attorney, it is not neceſſary for the plaintiff to leave his bill ſigned with 
the ee purſuant to the directions of the ſtat. 2 G. 2. c. 23. f 23. 
for the ſtat. 12 G. 2. c. 13, applies to the caſe of both parties being at- 

tornies when the action is brought. | 
An attorney's bill had been referred to the prothonotary by a judge's 
2 H. Bi. Order, and on the taxation more than ohe-fixth part was taken off, Bur 
357. © the deduQion was occaſioned, not by any overcharges of particular im, 
| but by the whole of the expences of defending two actions for one J. 
being diſallowed ; which it was ſtated the defendant had undertaken to 
pay to the plaintiff, but which the prothonotary, and afterwards the court, 
upon reading the affidavits, thought he had not undertaken to pay. On 
motion that the attorney might pay the coſts of the taxation, the coun 
held, that the ſtatute of G. 2. was applicable only where an attorney 
made exorbitant charges on his client, m the particulars of his bill, and 
the foundation of the demand was not denied, but only the amount of 
it: that in the preſent caſe, the plaintiff's charges for defending B. were 
not objectionable, provided he could have proved that the defendant was 
liable to pay them, and the other items of che bill were not reduced one- 

| ſixth, 

Webb v. A ſolicitor delivered in a bill of coſts including an item, which, 
Stone, though fairly due, could not be allowed on taxation. He delivered a 


— . wy 


Anſti. 260. ſecond bill without that item. On referring this bill for taxation lef 
oo a ſixth part was taken off. The court would not give cots on either 
de. -, 4 
Murphy v. Leave was granted by the court of Exchequer to ſet off coſts in a fuit 
Cunning- in the Common Pleas, for which the plaintiff in the Exchequer (though 
ham, Anſtr. not himſelf the party in the ſuit) had retained the defendant as the attor- 
* ney, againſt the judgment in the Exchequer. | 
Ni. Where Sf bills of coſts have been delivered in, ſettled, and paid, 
Dunbar, in the courſe of a long cauſe, and a receipt in full given, a client ſhall ot 
1d. 186. de permitted at the end of the cauſe to refer them for taxation. 
Mitchelly. It ſhould ſcem from the current of authorities in the court of King's 
Cs. Bench, that the equitable right of ſetting off in one action the ſum rec 
4 Term 


4 vered in another, is always ſubject to the attorney's lien for his bill. And 
n the ſame opinion ſeems to prevail in the Exchequer, However the con- 
Hammer- trary hath been ruled both in the court of Chancery (a) and in the coon 
lex, 2 H. of Common Pleas. For (5) where H. had obtained a verdict againſt J. 
is 441. bor a ſmall ſum, and B. had previouſly recovered judgment againſt 4 
Fuller, for a larger ſum, and had'taken him in execution, the court of Comme 
6 Term Pleas permitted the ſum recovered by A., and the coſls to be deduded 
Rep. 456. from the amount of B.'s judgment, and ſatisfaction to be entered for ſo 
88 much, notwithſtanding A. was inſolvent, and had no means of paying 1 
—_ —. 25 attorney's bill, but by the ſum for which he obtained the verdic. 


Vaughan v. Davies, 2 H. Bl. 440, 


Ready, If the defendant's attorney pay to the plaintiff the debt and coſls rec 
8 vered, after notice from the plaintiff's attorney not to do ſo till his bil 
Rep, 361. has been firſt ſatisfied, the former is liable to pay to the latter the amow 

of his lien on ſuch debt and coſts of the ſuit, | When 


„ 


— 


yp, with, Hp ny  Y was 


Where a ſolicitor has been guilty of great delay in bringing in his bills, Yea v. Yea, 
the court will not give him the colts of taxation, although leſs than = Anſtr. 589. 


fixth is taken off. ; 


WT” \ 


* 


(6) Df the Pꝛivileges which an Attorney has. "Page 192 


( Attornies have) But actions qui tam are not conſidered as the king's ſuits, T. Raym. 275, 
1 Bl. Rep. 373. Cowp. 367. 8 ; ; 4 13 

For if of different courts, the plaintiff is entitled to his privilege, 2 Str. 1141, 1 Bl. Rep, 
19. | | | 


Vide tit. Privilege, (B). 


hold him to bail : if he do, the defendant may plead his privilege in abate- Palmer, 


ment, or the court will ſtay the proceedings without coſts. 6. Tenn 


Rep. $2 
A bill may be filed againſt an attorney in the vacation, and in ſuch caſe Wackorns | 


the day of filing it may be inſerted in the memorandum, v. — 4 


N 5 
Rep. 173. Dodſworth v. Bowen, Id. 325. 


An attorney (defendant) is entitled to only four days notice to plead, Mann v. 
though he reſide more than twenty miles from London Fletcher, 


The privilege does not neceſſarily attach upon a perſon's inveſting him- 2 
ſelf with the character of attorney, but he muſt be a practiſing attorney. Brooke v. 


The rule of court in 1654 confines the privilege to attornies who have Brxant. 


x practiſed within a year. In order to preſerve the privilege the party there- BO 
k fore muſt continue to act as ſuch ; for the very foundation of it is a pre- 


ſumption that an attorney is already in court attending his duty, and there - 
fore the iſſuing of proceſs merely to bring him there is nugatory, That 
2 conſequently does not apply to an attorney who is not practiſing at 
ume. GN 
An attorney is not liable to be aſſeſſed in the poor rates in reſpect of r. f., 


Startifant 
the profits of his profeſſion. > Tis”. 


Rep. 60. 


— — 


(H) Of Offences and Wisbehaviour for which he 
is puniſhable ; and. herein of the Form of t 
Proceedings againſt him. | 


( Attornies are Officers) An attorney, convicted of felony and puniſhed for it, was ſtruck off 
the roll as a perſon unfit for the profeſſion, though no particular miſconduct was imputed to him. 


Er parte Brownfall, Cowp. 829. 


80 if he put another attorney's name to proceſs without his autho- 
rity. 


(But if an) 2 Str. 1199. 1 Wil. 30. Oppenheim v. Harriſon, 1 Burr. 20, 


(Atternier are alſo) R. v. Tew, Say. Rep. 50. Wnere they are guilty of groſs negligenee, the 
courts will, upon motion, compel them to indemnity their clients from the n 


v. Pratt, 1 P. Wms. $93. But for a mere miſtake, the clients will be left to their ordinary te- 
medy, Barker v. Butfer, 2 Bl. Rep. 780. f . "os 


Vor. VI. : | | 1 | But 


An attorney cannot ſue an attorney by attachment of privilege, -and Barber v. 


* 
q 
\ 
| 
. 
N 
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114 
5 ors the cafe of Strong x. How, though it appesred that the. deeds did not. come into the 
5 : 


otherwiſe attachment 
Rep. 276. where they came into his poſſeſſion as ſteward of a court and receiver of rents, 


TOR ATTORNEY. :.. 
attorney in the way of his profeſſion, yet the court ordered him to deliver them vp, 
nent. Str. 644. 8 Mod. 339. S. C. And a like order was made in 3 Term 


Where an attorney accidentally loſt a deed entruſted to his care, an attachment was granted, but 
ordered ta lie in the office till farther dire tions. The mode of proceeding in this caſe ſeems to 


de, for rhe plaintif to file a bill in equity againſt the attorney for a. diſcovery of the deed; the 


expence of doing foto be paid by the attorney, Court v. Gilbert, 2 Barnard. K. B. 263. Where 


an attorney delivered back to his client a deed which he had received from him, the court would 


not, upon the motion of a third perſon. by whom the deed had been lent to the client, grant x 
role againſt the attorney to deliver it up. Dottin's caſe, Str. 547. . Where it appears that 2 
third perſon is intereſted in the deeds, the court will take a ſecurity from the perſon to whom 
they are delivered to produce them on demand for the inſpectien of ſuch third perſon, Hughes 
v. Mayre, 3 Term Rep 275 An attorney of one court practiſing in another court, thereby 
becomes ameſnable in this inſtance to the juriſdiction of ſuch other court. 8 Mod. 340. 
Page 1 | 5 

400 are Puniſpable) See too ſeveral other inſtances where attornies are puniſhable, Str, 
420; 576. 899. ro24. C. T. H. 131. 23). Andr. 275. 2 Barnard. K. B. 219. Bl. Rep. 2. The 
ſtriking off the roll is not to N as a perpetual diſability, but may be conſidered in 


the light of a ſuſpenſion only, and the party may, if the court ſees cauſe, be re- admitted. Rex 


Evans v. If attornies do any thing wrong qua attornies in inferior courts, the 
* 82. ſuperior courts will puniſh them for it, for they cannot act in the former, 
5" unleſs. they are admitted of the latter. | NE 
Croſs, v. The. fat. 25 G. 3. c. 80. which impoſes a penalty upon attornies 
Kaye, 6 ſecuting or defending without a certificate a ſuit in any court holding * 


275 Rep. where the debt or damage ſhall amount to forty logs or more, does not 


extend to the ſheriff's court, though an attorney proſecute a ſuit there by 
virtue of a writ: of juſlicies for more than forty ſhillings. | 
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Audita Guerela. 


6 


Py 


Page 194 (A) CUho map be relieved by Audis Zyerels, and 
N -..., .,. agninft whom. 


(But if 4.) 8ö in a ie faciar.on a judgment, if defendant has a releaſe; but omits to plead 
it, he ſhall not have an audit guere/a, 1 Wu, 98. rea eat ont 


Ae Statute be mode) Contr. 48 E. 3. 12. Br. Brief, pl. 8 1. Aadta Duerela, pl. 11. Barn 


Tease, pl. 24. 


5 


Page x95 (B) In what Caſes an Audita 2yerela will lie, 


(8 in Treſpaſt) Bro. Cont in. p. 27 Infra, tit. Pleas and Pleading, P. See the caſe of Lovell 
v. Eaftaff, 3 Term Rep. 554. where the bankruptcy oſ the plaintiff, between the trial and the 
day in bank, was pleaded as a plea pris darrein continuance, | 


We Man) It muſt be obſerved that the only point determined in the caſe of Price v. Good- 
rick was, that wheie the plaintiff conſents to tha diſcharge of one defendant in execution, the 
court will not relieve the other upon motion, but put him to his audits querela. Whether en 

to relief or not upoa the 4e guerela, was left open by that caſe, 80 conſidered ern” 


-* AUTHORITY. "ng 
'of Common Pleas, who ated nceondinghy in a like caſe of. Williams v; Jaques att Griffin, Mich. 


29 Ged. 3. | 
| - nts Page 196 
(If « Statute is Erroneouſly) Where a feme ſole married between interlocutory judgment and the final 
judgment, and after the final judgment, the huſband and wife brought a ſcire  facias thereupon for the 
defendant to ſhew cauſe quare ect non, Wc, the court of Exchequer would not ſet aſide the 
judgment upon motion, but put the defendant to his audita guerela. Lord Sutherland & Us. v., 
Bunb. 282. So where a fene married after the interlocutory judgment, and before executing the 
writ of inquiry, the court refuſed to interpoſe upon motion, and left the defendant to bis aadita 
verela, Chubbs v. Billington, Bunb. 283. The court will not relieve upon motion if the law is 
— h the facts are admiited, but will oblige the party to teſort to an audite guerela. 
Lord Portcheſter v. Petrie, K. B. Tr. 23 G. 3. Uliams v. Jaques and Griffin, C. P. M. 

238 G. 3. | 


* Page 197 
(If A. brings an) After two aibil, returned the court will relieve upon motion, but not after 


the ſcare facias hath been ſerved. But they will not do ſo in the former caſe if the fact an which 
the motion is grounded be controverted. 2 Str, 1198, Mitford v. Cordwell. 5 


— 


- 


AUTHORITY. 


© 2 K* » AMS - 


* 


c) Where an Authority is well puzſued and 
5 l 


Page 200 

(Here it ii) Loon v. Locton, 2 Freem. 136. and 1 Ch. Ca. 199. Garfoot v. Garfoot, 1 Ch. 

Caf. 35. Piit v Pelham, 2 Freem. 134. 1 Ch. Rep. 283. and 1 Ch. Caf. 176. T. Jon. 25. 

1 Lev. 304. Yates v. Compton, 2 P. Wms. 308. One deviſes the reſidue of his perſonal eſtate 

to J. S., provided ſhe marries with the conſent of his two executors: upon the death of one, 

the condition is gone, for this is a bare authority, not coupled with an intereſt, and therefore 
cannot ſurvive without expreſs words for that purpoſe. Peyton v. Bury, 2P. Wms, 626. 


(But if Mu) This diſtinction between a deviſe of /ands to be ſold by executors, and a deviſe 
that executors ſell lands, ſeems rather to conſiſt in the arrangement of the words, than in | 
yy thing ſubſtantial; and the learned editor of the 13th edition of the 1ſt Inſt, hath a very 3 
fall note upon this paſſage of Lord Coke, in which he contends, that the power to ſell being 1 


DE 

Page 201 © | 
_ 405 Warrant of Attorney) Alexander v. Alexander, 2 Vez. 640. Adams v. Adams, Cowp. 1 
. — b 

4 (If the king grants) But Rolle adds, * dubitatur;”” and Lord Coke Page 20z Lt 
ſaith, that © it was touched (but not reſolved) that they bad not pur- 

* ſued their authority.” | | 0 . 4 

ell 7 755 1 

( But if a Sheri Where the king directed the deputy and council of Ireland to cauſe a biſhop” *13 

by SY 8 1 he deputy * — it ons holden, that the ſucceſſor and council might | | | 

. 27. ö i ö 


(e Purſen) Hod. 160, 1 Atk, 359. Hatdr. 395. 1 Ch. Caf. eg. 1 Lex. 190. | 
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BAIL IN CIVIL CAUSES. 


8 be * | . MF | | 
) Chen it ſhall be ſaid to be determined and 


— 0 


1 


King). In both theſe caſes an intereſt paſſeth with the authority, and therefore it i 


Page 
i not determine by the death of the king. But where a bare authority paſſeth, and no 


204 
if the 
t doth 


— 


p : : 7 


Bail in Civil Cauſes. 


P -205 SPL 4 
1 (Bai and Mainprigz) So they may juſtify the breaking and entering the honſe, (the outer 
door being open,) in which the principal reſides, (whether he is bojely poſſeſſed of ſuch houſe, or 


reſide in it by the conſent of another,) in order to ſeek for him, for the purpoſe of rendering 


him, Sheers v. Brooks, 2 H. Bl. Rep. 120. 


* 


(B) In what Caſes Special or Common Bail is 
required. And herein. 
8. Whether a Defendant be n Ty twice for the fame Cauſe of 
(D) Df the Proceedings on the Bail-Bond, 
(E) Within what time the Bail muſt ſurrende; 
| the principal. 
) Df the Bail⸗ Bond. 


Page 206 (A) Mhat Perſons are authorized to take Bail. 


(This the Sheriff is) This, it is now ſettled, is a publick act, of courſe, need not be pleaded, 
Samuel v. Erans, 2 Term Rep. 569. x 

Page 207 TP 

(And if the) For he is not obliged to do fo. Rex v. Dawes, 1 Ld. Raym. 922. 


And by the laſt ſection, “ any judge of aſſiſe, in his circuit, ſhall and 
% may take and receive all and every ſuch recognizance and recognizan- 
*« ces of bail or bails, as any perſon ſhall be willing and deſirous to make 
and acknowledge before them, c.. | 


(Before this flatxze) But in C. B. a copy of the writ whereon bail is required muſt be written 
on parchment, and upon that the recognizance of bail engroſſed. Rules and Orders of C. B. 108. 


Anon. T 8 Tk : ; 
787. 4 eee cannot bail on an attachment, though a judge at his cham- 


- 
* 
— 2 


9 + 


(B) Jn what Caſes Special or Common Bail is 
e required. - 


But if ons) See the form of this writ, and that C. P. may ſend to the martkal of J. R. for 
Sach a priſoner, and in what form it ſhall be. Dyer, 364. b. * 
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' BAIL IN CIVIL CAUSES. ey 


Wane) The dechine here laid down is objeted to in the caſe of Moor v. Watts, 
de admitted to bail. Wife v. Lawrence, Barnes, 59. 8. T7. pond 


(And wow by the) And 19 Geo. 3. by which the cauſe of aftion in inferior courts is raiſed 
from 40s, to 107. But a debt of .20/. muſt be ſworn to, to hold to bail in the counties palatine, 
or in Wales, on from Weſtminſter- Hall; for this ſtatute being in the affizmative, without 
negative words, is not a repeal of the 11 & 12 W. 3. c 9. which requires a debt to that amount 
in order to hold to bail in thoſe places. Smith v. Dudley, 2 Str, 1102. Rayner v. Brough, . 
Barnes, 89. Pide tit Soldiers (B.) | | | | 


Tue afidavit to bold to bail under this ſtatute muſt ſhew how the debt Jacks „, 
aroſe ; and that plainly and diſtinctly, neither in general terms, nor in ' 8 
terms of art. e 63 63 5 | +> 
Cooke v. Dobree, 1 H. Bl. Rep. 10. Hubbard v. Pacheco, Id. 218. Cope. and another v. 
Cooke, Dougl. 467. _ | 6 


nin 
or reſt only on Jag but muſt be e' prefſed in terms of direct abſolute J. Mata, 
aſſertion, | * R 3 Burr. 


— Þ 13 * x 
— — 


Bright v. Purrier, Id. 168 7. Anon, x Wilſ. 121. Champion v. Gilbert, 4 Burr. hs | 
v. Copeland, 5 Terim Rep. 364. Mackenzie v. Mackenzie, 1 Term Rep. 716. Powell v. 
Portherch, 2 Term Rep. 55, Williams v. Jackſon, 3 Term Rep. 575, Collier v. Hague, 2 Str. 4 
1250. See the caſe of Moultby v. Richardſon, 2 Burr. 1034., where the words © as he com- | 
« putes it,” added to a poſitive oath of the debt were holden by Foſter and Wilmot, (the only 

judges then in court,) not to invalidate the affidavit: and the caſe of Charter v. Jaques, Cowp. 

529., where in trover againſt ſeveral, an affidavit that all the defendants had poſſeſſed themſelves 

ol the goods, and refuſed to deliver them up, and that ſome or one of them had converted + 
them,” was allowed to be ſufficient, the cauſe of action being expreſſed with preeifion in the | 
preceding parts of the ſentence, and thoſe parts being independent on the ſubſequent words, 4 
* ſome or one of them,” which are merely ſurpluſage. In the caſe of Love land v. Baſſet, Tr. } 
16 G. 2. cited in 1 Wilſ. 232.; an affidavit by the aſſignee of a bond that went only to belief of / x 
the exiſtence of the debt was admitted, the bond itſelf being conſidered as ſame evidence of the | 
debt; a preſumption that it was not paid, ariſing from its neither being cancelled, nor given up 
to the obligor. - — F , * b. 91  V ; 


Nor is this ſtrictneſs required only where it is made by the plaintiff Clapham- | 
himſelf; for it muſt be equally direct and ſubſtantive when it comes from 11 
2 third perſon. And a defective affidavit by ſuch perſon cannot be helped ; 226 Rollin 


by one made by the plaintiff himſelf in another country; for the - oath v. Mills, 1 
abroad is no ground for proceſs here. e . Will. 


| 279. 
bs Morſell v. Julian, Id. 231. Rios v. Beliſante, 2 Str. 1209. Pomp. v. Ludvidgſon, 2 Burr, 


e S. 

But it is ſufficient if aſſignees of bankrupt, executors, Ce. ſwear that Walcond v + 
n they believe the 755 to be due, becauſe from their ſituation Belief is the Str. whe 
. higheſt degree of certainty which they can be expedled to attain. But it Barclay v. 


muſt not be forgotten, that, in theſe caſes, the inſertion of the belief of Hunt, 4 
the deponent is eſſential, and can on no account be diſpenſed with. And _ 1995 
exception, it ſeemeth, is not confined to perſons ſuing in this repre- Edwards, 
tative character, but wherever from the nature of the queſtion the party 2283; Shel« 
can have but a ground of belief, an affidavit to that extent only will be don v. Ba- 
nnn 


Rep. 83. 1d. 717, Hobſon v. Campbell, 1. H. BI. Rep, 245. = 
A d {1 
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16 BAIL IN CIVIL, CAUSES. 


Davis v, A. {till looſer form of affidavit is allowed in actions upon penal ſtatutes, 
LN, It is enough in thoſe if the plaintiff ſtare in general terms the nature of the 
70s. Re: Offence, and ſhew the amount of the penalty: he need not ſpecify” the 
| 2. Baptiſt rticular acts which conſtitute the offence, or * in words directly 
- Rebord, 65 gat the defendant hath committed it; nor need he {wear that the defen- 
Burr. 1569: gant, is indebted to bim in the ſum forfeited, or that the debt is fill due; 
Shaw 1 © becauſe it is poſſible that the right of action may have previouſly attached 
Term Rep. in another perſon ; and beſides, as no one is entitled to the penalty until 
654 A proceſs is actually ſued out, it is not a debt due to him at the time of 
3 making the affidavit. | b . CET Bn Yay | 
in which the ſlatute paſſed, is fatal; though the in ſertion of it he unneceſlary. Did. 


MY 


- 1TermRep-' It is to be obſerved that there is a difference between the praQiice of 


9517. 1 Bl. the court of King's Bench, and that of the court of Common Pleas, with 
3 pes to the affidavits to hold to bail. In the latter, the defendant is 


Hawkins, 1 ſuffered to file a croſs affidavit, and the plaintiff may afterwards file an 
2 335. additional one in order to ſupply the defects of the firſt. In the former 
E v. 


Carey, A fl. eutt, the plaintiff, can file only one affidavit, which nothing can be re- 


Rep. 850, ceived from the defendant. to explain or contradict, or from the plaintiff 
Cope v. to ſtrengthen, or even impeach. In this court therefore it is abſolutely 

| Cooke, | neceſſary that the affidavit ſhould have all that poſitiveneſs and preciſion 
Dor 467. above ſtated, In the other the ſame neceſſity doth not exiſt, as that court 
Ce will reſort to other media of proof, and allow the plaintiff to explain him- 

n ſelf more fully in a ſubſequent affidavit. Not that that court, though leſi 


Term 
Rep. 582. ſtrict in the firſt affidavit, is wholly inattentive to it, or will in all events - 


Nichols/v ; . | PIE 
permit a ſupplemental one to be filed: for if the firſt be not a ſufficient one 
8 rs to found the proceſs, as, if it be made by a perſon infamous; if it be fo 


Recks v. drawn, though by a mere flip of the pen, as that perjury cannot be af. 


'Groneman, ſigned upon it; if it wholly omit to ſtate the conſideration. of the debt, a 
Dink "ys ſupplemental one cannot be received. aus p 


Dobree, 1 H, Bl, Rep, 10. 


X. 0 It is no objection to the affidavit that it was ſworn before a commil- 
= „ ſioner, who is concerned as attorney for the plaintiff. 95 


Nolder, Barn. 60. 


2 tr. 1148. It is inadmiſſible, if made by a perſon convicted of felony, or other is · 
A 1 * famous crime. x | = 
658. lo every action there muſt be a ſeparate affidavit ; as one will not ſerte 


Burr. 
5 for different actions againſt one, or ſeveral defendants. And if there be 
5 Tem only one in ſuch caſe, it is a fatal irregularity, and cannot be waved by 
4 Hb any act of the defendant. | ; 
Baſkerville, If there be n2 affidayit, or if it be defed ive or not duly filed, or if the 
cited in 2 ſum ſworn to be not indorſed on the writ, the court will diſcharge the 
Wilf. 225. defendant on common bail. | 
Bur. 332% | | | | 
(Us. on) But a defendant may be arreſted for the penalty of a bond conditioned for the 
12 v7 — of n oh ww the rae 1 the real debt, or rather in n 
ture of ſtated damages. © Will. 59. 3 Burr. 1351. Dough, 449. el 


Tidd'sPrac, o in debt upon bond, conditioned for the payment money, the 
35 penalty is, ſtrily ſpeaking, the legal debt; yet, 7 now con dered 
upon the ſtatute of 3 & 4 Ann. c. 16. f 13. to be merely a ſecurity for 


— 


© & „ % rw 


. 
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| is conſidered as the debt at law as well as in equity. 


BAIL N CIVIL CAUSES. wy. 
principal; isterell, and-coftsj/ the defendagt cantot be holden to ball fo: 


more than-the ſum really due by the ebuditio. eee 
In trover, the defendant may be arteſted of eourſe, though the action 6 Nod. 14. 
be brought for uncertain damages z for this is more an action of property: Str; #298. 
than _ kl | "5 " 
hy 3 8. C. 1 Wilſ. 
335. Say. Rep. 253. 8. C. Coup. 529. But it is fad, that aht re the defendant, being a cuſtom . hauſt 
er, was arreſted in an action of trover, brought againſt him for ſeizing goods, and it appear 

ed by affidavit that there was a reaſonable foundation, tor the ſeizure, that the goods were depo- 
ſited in the king's warchouſe, and that the defendant had uſed due . in proceeding tows 
ards a cnndemnation in the Exchequer; the court ordered common bail to he "accepted. 4 Bl 
Rep. 1018. 1 Wilſ. 335. Say. 53- ſemb. contr. | dee, yi > 


| 4 Burg, 
8. Whether a Defendant can be holden to Bail twice for the ſame Cauſe 


Where there have been mutual dealings between the parties, the balance file h 
| . 35. 


2:17 0" 
„ 9 8 1e 
p . 


Regularly, a man cannot be twice atreſted for the ſame cauſe : and (e] Almans 
this rule was formerly ſo rigidly adhered to, that, where che plaintiff tor v. Daxi- 
was non-pros'd for want of a declaration, he could not afterwards arreſt 15 : * 
the defendant in a ſecond action (a). But a different doQrine now Com Ren 
prevails; for the plaintiff is ſaid to ſuffer enough by paying coſts in 94. 8. C. 5 
the firſt action, and therefore ought not to be in a worſe condition than (5) Turton , 
before (). be FI OO, 3 
Where the bail in the firſt afion are forſworn and inſufficient, the Gm 5 
court will permit the plaintiff to arreſt the defendant again in a ſecond Delaay, 2 
action, even without diſcontinuing. N er 2216, 
Where the plaintiff, having miſconceived his action, mores to dif: (*) Befifan. - 
continue upon payment of colts, he may after the coſts are taxed and i ge 5 
8 2 take out a new writ for the ſame cauſe, and arreſt the defen- (4 Bates v. 
But where the plaintiff, not liking the bail in the former action, ob- Wil, 387. 
tained a ſide · bar rule for leave to diſcontinue, upon payment of coſts, and — wer 
afterwards proceeded to charge the defendant in cuſtody; the court, copy Burr. 25 & 
ceiving this to be a trick, diſcharged the ſide - bar rule; ſo that the bail till: - . +: 
continyed liable. Sloth 
And wherever the fecond action appears to be vexatious (e), or the l:) Con v. 
defendant is arreſted or detained in cuſtody therein, after being ſuperſeded 2 we 
or ſuperſedable in a former action by the /aches (J] of the plaintiff, the 259. oy 
_ "_ 2 * defendant on common bail. Nor will a promiſe 7] Cham- 
e [4 uble 1 inti bers v. Ro- 
Was Pont: de ſubſequent to the ſuperſedeas entitle the plaintiff to re- . —.— 
W ; | | | _ Ber. 782. 
Fir oe OG, 14. 943. Hall v. Howes, I. 1039. Ca. Temp. Hard. 244 8. C. Orateh- 
wer ard, 2 Will. 93. Blandford v. Foot, Coup. a. ( Taylor v. Waſteneyes, à Gtr. 


On, 

* 

1898 
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£ In an ation of debt on a judgment, whether after verdi& or by de- 2 Str. 788. 
— the defendant cannot be arreſted, if he was previouſly arreſted in — way 
1 action: even though the bail in that action have ſince become Say. Rep. 
inlolvent, (a), or the plaintiff has releaſed them by declaring in a different 43. 

_ (b), or the defendant has ſurrendered in their diſcharge, or ob- (% Bowen 
tained a ſuperſedeas (eh. V. Barnett, 


M 2 Will. 93.3 but ſee conty. De la Cour v. Read, 2 Bl. Rep. 278. 9 2 Str. — H. 
80.2. C.B.; but fee Caf. Pr. C. B. 34+ 
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=P mM of C. P., to hold to bail in an action on a judgment, where the damages 

Key. 1204, and colts amount to 10“, or upwards, though the original debt ot demand 
Lewis v. Were under that ſum. „1 % e 61-629 (613 e YO RP IHR 
Pottle, 4 Term Rep. $70. | 


Sellon's Jo it is now ſaid to be the practice of both courts to hold to bail in 1 

Pr. 49.” action of debt upon a judgment, notwithſtanding error brought, provided 
+... Do bail was given in the original action. T 

34 470 —4 — on a recovery in a foreign court, there ſhall be only com- 

2 Str. 1243. . | 

3 : In an action on a judgment of an inferior court, though bail yere 


Leckie, 1 given in the original action below, yet defendant may be ' holden 1 
K. B. 4. er bail, becauſe no bail has been given in the ſuperior court before, 


Collins v. Where a cauſe in which the defendant has been arreſted is reſe 
Powell, 2 to arbitration, and the arbitrator awards to the plaintiff a ſum excetg. 


1 


Term Rep. ing 10/,, the defendant may be arreſted” again in an action upon the 


I 56. : award. | 
——— A 30307 nuer'6 th 
"(On & Penal Statute) Several modern ſtatutes expreſsly require bail. 3 Burr, 1569. 1 Term 
Rep. 705. And where an action js brought on à remedial ſtatute ag on the ſtatutes of ꝙ Ann. c. 
rs., by the loſer for money won at play, the defendant may be holden to bail. Turner v. We- 
ren, 2 Str. 1079. Andr. 70. S. C. 1 | la 


IT [Ef 


Mackenzie If an heir, executor, or adminiftrator perſonally promiſe and under- 
| Te, Term tale, in writing, to pay any debt or legacy, he is liable to be arreſted 


Rep. 716. Pon it. 


| (8 if there be) (a) But it ſhould be an actual devaſiap?, returned by the ſheriff, or at leaſt 
grounded on an affidavit. Duprett v. Teſtard, Carth. 264. A mere ſuggeſtion of a devoſtovit is 
eee hid. ; 


(V Baron and Feme) Barnes, 96 1 Term Rep. 486. 1 H. Bl. Rep. 235. 1 Wilſ. 264, if 


the coverture be doubtful, or the defendant have committed any fraud in, order to procuie credit, 
the ſhall not be diſcharged upon motion; but ſhe muſt plead her coverture, which plea & mult be 
in abatement, not in bar. Pearſon v. Mary Meadon, 2 Bl. Rep. 903. Partridge v. Clarke,; 
Term Rep: 104. Holland v. Ereſkine, Barn. 100. b Mod. 105. 7 Mod. 10, #*Milner . 
Milner, 3 Term Rep. 631. | ed | ta i : A 1 


| 52 v. If a bankrupt, having obtained his certificate, conſcientiouſly promile to 


on, 


— * pay a debt, contracted previouſly to his bankruptcy, he cannot be arreſted 


But where thereon ; for that would be taking advantage of his conſcientiouſneſ u 
2 uſe it againſt conſcience. "0 28 | 
on, 3 5 


Rep. 725. Coup. 824., or certificate, Dougl. 228. appear to be fraudulent, he may be arreſted. 


Turner 2 -Infolvent debtors, and fugitives, diſcharged under inſolvent acts, cannot 


Ai be holden to bail upon ſubſequent promiſes to pay debts contracted befor: 
IT the time preſcribed by the acts: but they . for debts contradted 
he afterwards, and before they were actually diſcharged. . ©, + / 


eren, ie not bound to take notice of their privilege, Dougl. 671. Nor do the clauſes reſpefint 
tngitives extend to perſons who have reſided abroad; 1 Wilf. $85.; or who have been abroad, 
abby Mera the courſe of their wade, and not for the purpoſe of avoiding their creditors, 80. 
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By flat; 19 Ceo. 3. c. 70. F 6. no cauſe under 100. ſhall be removed 
into any ſuperior court, unleſs the defendant who ſhall be defirous of 
removing it, ſhall enter into a recognizance with two ſufficient ſure- | 
ties, for payment of debt and coſts, in caſe judgment ſhall pals againſt + + 
3 n ee a | Page 212 
ac.) The 19 Geo. 3. c. 70. ſ. 5. enacts, That no writ of error ſhall be brought on 
a 1 4. inferior court of record where the damages are under. 10ʃ0., unleſs the party 
belbgiog it ſhall be firſt bound with two ſufficient ſureties (ſuch as the court wherein ſuch judg- 
ment is given ſhall allow of) unto the party for whom ſuch judgment is given in double the tum 
<dudged by the former judgment, to proſecute the ſaid writ of error with eſſect ; and alſo to ſa- 
tisfy and pay, if the {aid judgment be affirmed, or writ of error be xon-prer', all and ſingular 
the debt, damages, and coſts adjudged, and. all the coſts and charges, awarded for the delay of 
execution. A bond given by a third perſon as a ſecurity for the payment of a ſum of money 
by inſtalments, is a bond conditioned for the payment of money only within this act. Chauvet 
v. Alfray, 2 Burr. 946. 80 @ bond conditioned for the payment of money according to the true 
intent and meaning of an indenture, or for the payment of money at ſuch a day, being the 
ſame ſum mentioned in a certain indenture, is a bond within this act, Littleton v. Hanſon, 
Barnes 8. Deſbordes v. Horſey, 2 Str. 959. But a bond conditioned for the performance of 
covenants in an indenture, in which there ate other covenants beſides that for the payment of 
money, is not within the act. Gerrard v. Danby, Carth. 38. Show. 14. S. C. Comb. 105. 
S. C. A bottomry bond, after the contingency hath happened, is in every teſpect a bond for 
the payment of money only. Pitt v. Coney, Str. 476. A bond to pay ſo much money as J. S. 
ſhall declare to be due on account, is within the act; for though the ſum. be uncertain at the 
time when the bond was enteted into, it is aſcertained at the time of bringing the action. Dean 
and Chapter of St. Paul v. Capell, 1 Lev. x17. 1 Keb. 613, 690. 8. C. But'a bond to pay 
for ſo much beer as ſhall be delivered to J. S., not exceeding 100“. is not fo, for here the ſum 
is uncertain, and reſts upon a quantum meruit, Thrale v. Vaughan, 2 Str, 1190. Where a defen- 
dant had confeſſed judgment in an action upon a bond conditioned for payment of money only, 
and afterwards debt was brought upon that judgment, and judgment obtained thereon; it was- 
ruled that, in a writ of error upon this ſecond judgment, bail was not requiſite; that this was 
caſus emiſſus out of the act, which was to be taken literally, and not extended by conſtruction. 
Bidleſon v. Whytel, 3 Burr. 1545, 1 Bl. Rep. 506. S. C. So it ſeemeth that hail is not requi- 
ſite on a writ of error in parliament upon'a judgment in B. R. in an action of debt on a recog- 
nizance in error. Trinder v. Watſon, 3 Burr. 1566. See the caſe of Chriſty v. Manucaptors of 
Anſtruther, 8 Mod. 237. W 
In error on a judgment upon debt on bend, the bail need be bound only in the ſum recovered 
for that is double the ſum due. Moor v. Lynch, 1 Wilſ 213. It is obvious from the nature of 
this recognizance, that the bail in error have not the alternative of ſurtendering the principal; 
and therefore though the principal become a bankrupt, and be diſcharged by his bankruptey, 


yet the plaintiff may have recourſe to them. Southcote v. Braithwaite, t Term Rep. 624. 


Common bail in K. B. is entered on a piece of parchment, called a 
bail piece, with a triple ſixpenny ftamp, and filed with the clerk of the 
common bails ; who, by a rule of Zaffer 30 Geo. 3. 3 Term Rep. 660., 
1s to mark the bail-pieces numerically as they are receiver.. 

Before the ſtatute of 12 G. 1, c. 29, common bail could only have But — 
been filed, or a common appearance entered by the defendant, or his thus fled 10 
attorney. But now, by that ſtatute, as altered by 5 G. 2. c. 27. if not ſuch a 
che defendant, having been ſerved with proceſs, ſhall not appear at general 
* the return thereof, or wirhin eight days after ſuch return, the plaintiff, 1 
upon affidavit of the ſervice of ſuch proceſs, made before a judge, or inte cour 


commiſſio or into court 
3 5 ner of the court for taking affidavits, or before the proper — war- 
4 7 2 2 common appearances, or his deputy, (which affidavit rant deli 

le 


ö atis,) may enter a common appearance, or file common ig de- 
1 bail for the defendant ; and 22 thereon, as if ſuch defendant bad cha bye; by 
entered his appearance, or common bail. 3 


and there- 
: \ fore to pre- 
r are written on the bail- piece: © Piled according to the ſtatute.“ 


+ Caf, Tem. Hardw, 207. Bail filed under this act mult be filed de erin. which 


* 
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the writ is returnable ; if n the eaſe is out of court. Edgar v. Farmer, Ca. 
Tem. Hardw. 138. Swith v. Painter, 2 Term Rep. 719. Common bail may be filed, or , 
common appearance entered, by the plaintiff's attorney, without his entering or filing of record 
a memorandum, or minute of his warratit, purſuant to the 25 Geo. 3. cap. 80. $ 22. But the 
defendant's attorney muſt not plead or carry on any further proceedings in the action, until ſuch 
memoranda or minxte (hall have been delivered to the proper officer, to be entered or filed of re- 
cord according to the directions of the 23d & of that act. : 1 


NH. v w. It is neceſſary to authorize judgments by warrant of attorney, defaul, 


& M. R. T. 7 , 
aW.& M. Or vn ſum informatus. 


Stinton v,. An affidavit to hold to bail for ſtipulated damages for not performing 


Hughes, 6 an agreement muſt ftate a breach of rhe agreement. | 

Term Rep. An affidavit to hold to bail, that the defendant was indebted to the 
1280 34 © plaintiff in 1000/. under an agreement in writing, whereby the defen. 
. — « dant undertook to pay the plaintiff the balance of accounts, c. which 


217. -  Toool., was holden to be defective: for a defendant cannot be holden to 
5 bail for a penalty, but only for the ſum ſecured by the penalty. | 
N Spalding v. If the declaration vary from the affidavit to hold to bail, the defen- 
Mute, - dant is entitled to be diſcharged on a common appearance. But if 
| 23 the plaintiff afterwards obtain judgment in that action, he is not thereby 
' Cour v. precluded from holding the defendant to bail in an action upon the judg - 
Read, 2 H. ment. - = 
5 = 278. ; Two cauſes of action ſhall in no inſtance be included in one affidavit to 
Chat of hold to bail: therefore, where an affidavit ſtated two ſums of money to 
Exeter v, be due from the defendant to two plaintiffs, the court ſet aſide the pro - 


28 * though only one writ was ſued out upon it. 


14 Brander v. Bail to the ſheriff cannot be holden to bail. 
1 Robſon, | | 15 . n 
6 Term Rep. 336. 


Uesosn v. Although it be generally true that a defendant cannot be holden to bail 
U Saen twice for the ſame cauſe'; yet if be be diſcharged out of cuſtody the firſ 
| Rep. 218, time for ſome act for which the plaintiff is not anſwerable z as, for in- 
| Nance, an alteration in the warrant to arreſt by the ſheriff's officer with- 
out the plaintiff's knowledge, the defendant may in fuch caſe be again 

Lumley v, bolden to bail for the ſame cauſe of action. 12 2 $978 5 
Fitz, Tr, Tbe Engl/b notice to appear muſt be added to all common proceſs, 
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B.R. or do not amount to ten pounds. 


(C) There. Ball wall be 
LD S020: wee: And herein, 2 
Page 214 weil „ * 9. | 


| (By the Printed) Vide ſupra. The origin of bail ds bose efſe is thus related by Glynn, C. J. 
A biſhop,” he, © bavying — man for a. large debt. he tendered bail to 

% Richardſon, who took it in his chamber, and the bail being inſufficient, the biſhop repreſented 
« the'matter to parliament, and prayed their remedy for it; upon which it was en that no 
bail, taken before a judge in his chamber, ſhould bind the plaintiff without his aſſent rhe 
* or the confirmation of ſuch bail, taken by all the court.“ 2 Sid. gr. R. M..1654- . J. 
The notice of bail is, either that they are put in, or, if taken before a commiſſioner, that the 
bail-piece is filed, with an affidavit of the due taking thereof, at a judge's hatabers. Imp. 124. 
The notice in either caſe ſhould ge properly entitled. Lofft.. 237. p rib, or town wherein 
- they live, without the freet, or other certain place of their reſidence, is too vague a * 


: 


i 
- 


il  6TerwRep. « balance is till due and unpaid,” without ftating that the balance was 


37G. 3. where the defendant i not holden to bail, whether the cauſe of action do 
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1 74.160 Fer Cn M. 25 f. 3. I the bail above are the ſame perſons wh6 were bail to the 
ſheriff, it is pſually ſo expreſſed in the notice. imp. 143. „ 3 

No notice neceſſary in C. P. if bail put in, is due lime; otherwiſe it is ſo. Dawkins v. Reid 
1 H. Bl. Rep. 529 | 


When the bail already put in do not mean to juſtify, others ſhould be Tidd's Pr. 
added, before a judge, on the dail-piece by bill, or in the filacer's book by 73%: lp. 
original, within the time allowed for their juſtification : and if there be H. yy. 
not time enough, the defendant's attorney may take out a ſummons, and Rep. 2gr. 
obtain an order for further time; and they muſt actually become bai} Say. Rep. 
before the notice of juſtification is given. When other bail are added, 5%: * Wi. 
the court will order the names of thoſe who were excepted to, and did — Reps.” 
| not juſtify, to be ſtruck out of the bail-piece. But until this be done, 338. 5 
they are liable to be proceeded againſt, and may alſo furrender the prin- Term Rep. 
cipal. And if it be not done till after proceedings have been had againſt $33: . 
them, they muſt pay the coſts of ſuch proceedings. | 4 Bart. 
The ball juſtify either in perſon, or by affidavit. If they live in London, 2107. 
or Weſtminſter, they muſt juſtify in perſon, and in open court, unleſs the © Mod. 24. 
plaintiff conſent to their juſtifying before a judge at his chambers. If they —= — 
live at a greater diſtance, they may be ju{tified, without their perſonal at- T. N W. z. 
tendance, by affidavit duly taken before a commiſſioner. In both caſes, Reg. 3-5. 
they malt ſwear that they are houſekeepers, and reſpectively worth double B-E. 5 G.. 
the ſum ſworn to, after all their debts are paid. . | M. * 
The notice of juſtification ſhould ſet forth, that the bail already put n 
will, on a certain day, juſtify themſelves in open court, or that others will 
be added, and juſtify themſelves, as good bail for the defendant. And if 74. 119. 
the bail were put in before a n the notice ſhould expreſs that 
they will juſtify themſelves by affidavit. 
Notice of juſtification by three bail has been holden good; but notice Imp. 
that A., B., and C., or two of them, will juſtify, is irregular. Lofft. 26. 
Where the bail already put in intend to juſtify, one day's previous no- Imp. 119. 
tice of juſtification, or notice for the next day, is deemed ſufficient ; unleſs 
Sunday intervene, and then notice muſt be given on Saturday for Monday. 54 — 
But where other bail are added to thoſe already put in, there muſt be tevo £7: M. at 
days previous notice of juſtification ; one incluſive, and the other exclu. ©: $ "M 
eve, as Monday for Wedneſday, tc. And Sunday is not reckoned as @ Cafe of G. 
day for this purpoſe ; therefore notice of added bail on Saturday for verion's | 
Monday is not ſuffcient. NY Ns os ON f 
Bail may be put in on a dies non juridicus, Baddeley v. 4 
by 64 3-1 v | | Adams, 5 Term Rep, 170. 


One ground of oppoſing bail is, ſome defect in the form, or irregularity Vide ſupra. 1 
in the ſervice of the notice of juſtification. 52 PS 

Another ground is, that they have aſſumed names that are either feigned, 1 Str. 384. 
or belong to other perſons. If they aſſume feigned names, the court will And by f. 
order them, and the attorney, to be ſet on the pillory. | arg ic 


26. 62. „ 

2 If any perſon ſhall acknowledge, or procure to be acknowledged, any recognizance of 8 in 
ne the name of anotber perſon, not priry or conſenting to the ſame ; or (by it, 4 * 56 W. & M. 

—- 4-5 4.) before a commiſſioner ſhall repreſent or perſonate another perſon, whereby he may 

© be e tothe paymentiof any debt or damages; he ſhall, on convition, ſuffer death 'as a 

felon, without beneht of clergy.” But the court will not vacate the proceedings againſt the 

— perſonated, until the offender be convicted. 1 Ld, Raym. 476. Nor can a convidtion. 

place, until the, ball-piece de filed. 2 5 8. 6 
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Loſſt. 148. A third ground is, that they are not houſekeepers : but if they' are; the 
Id. 328. rent of their houſes is immaterial, though under ten pounds 2 nor is it ne- 
12 ceſſary that they ſhould have been aſſeſſed to the poor's rate. | 
Tidd's P.. A fourth ground is, that they are not worth double the ſum ſworn to, 

1140. Moun- after payment of all their debts, Under this head may be ranked bank. 
| tain v. Wil- rupts, who have not obtained their certificates ; or ſuch as have been twice 
py 20. bankrupts, and not paid fifteen ſhillings in the pound. And bail hare 

8. Sy Loſſt. been rejected, who did not know the defendant ; or had been bail before, 

52. 194 but did not know in how many actions, or for what ſums. - But it ſees, 

3 Bl. Cem. that the circumſtance of not knowing the defendant, being only a mark of 
: oy 2 ſuſpicion, may be explained away. Their living within the verge of the 

140. court is an objection, but not ſufficient. without other ſuſpicious circum 
ſſtagces. If they forſwear themſelves, they are liable to the puniſhment of 
i .* -  wilful and corrupt perjury. | | 3 F. o 

4 Burr. '- © Fifthly, Foreigners are not admitted to be bail, merely in reſpe 

— 14% of property abroad, which is not liable to the proceſs, of our courts, 

I Bl Rep, Though it has been ſaid, that merely having no property in England, 

444-4 and. is not of itfelf a ſufficient objeQion, without other auxiliary circum- 

4 „  Rances. | 0 | | 
| IVE Sixthly, No attorney, or his clerk, can be bail: neither ean any ſheriff's 
1654. J. 1. officer, or perſon concerned in the execution of procels, keeper of the 


C. B. M. 5 ca- court office 1 165 
8852 Poultry-Compyer, or Marſpalſ: fficers, | 
Dougl. 466. x H. BI. Rep. 56. Tidd's Pr. 140, 1. But if a perſon who, by the rules of the 
court, is not permitted to become bail, be put into the bail-piece, and not excepted to, the plain - 
tiff cannot take an aſſignment. of the bail-bond, and proceed upon it, as if no bail had deen put 
in. Thomſon v. Roubell, B. R., E. 22 G. 3. cited in Doug). 466. 1 15 


4 Term Seventhly, Perſons outlawed after jud or convicted of perjury, 
Rep: aao, cannot be bail. 1 0 e e 
Tidd's _ Laſtly, The court will not permit a juſtification of bail, after the ex · 
e, piration of the rule to bring in the body. oO 


. < 


— 


and the 


eaſes there referred to. | ok 0 | Ade 
ae E ſpecial bail put in by defendant be excepted to, the defendant ſhall 


| bes 54. perfect his bail within four days after ſuch. exception taken, in default 
| 84. * whereof the plaintiff may 3 upon the bail-bond. In B. R., if 00+ 
ee of exception is in term, bail muſt juſtify in four days, or add othen 
| ._ that will juſtify, If exception and notice be in vacation, juſtification to 
de the firlt ay of next term, E. 5 Geo. 2. If notice of exception in 
vacation, juſtification to be on firſt day of term, as in B. R. [Of the 
four days allowed to perfect bail after exception, the firſt is reckoned ex · 
2 H. Bl. cluſively, and the laſt incluſively; So that where the exception was on 3 
Rep. 35. eg, an attachment againſt the ſheriff could not regularly iſſue till 
dme Tueſday following (Sunday being no day.) But though the attach 
ment did iſſue on the Monday, the court would not ſet it aſide, becauſe 
CL PNG , en Re nee. 
1 = Where the bail do not attend, or are not permitted to juſlify on ac 
Cur. — count of a defect in the notice of bail, or juſtification, the court will, in 
9.3. Tidd s general, allow them further time to juſtify. But where they are an 
A ed on account of ſome perſonal A the court will f 
Sr, 2&7 allow further. time to add and juſtify. others. And if the bail do vo 
x Crompt. juſtify at the time appointed, and no further time is -given, they are oui 
4a IRR e | | 
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{Hail vor put) As to the continuance-day, fee R. E. 11 W. 3. Reg. 4. 4 Str. ns. 
: | i Tie 215 
Not will they be diſcharged for a variance between the capiaz and t i 
2 _ mw in caſe on promiſes, but the declaration in debt, Foxy an ears on 
I 


wader f Lock wood v. Hill, s 
the 2 part of the lacitat and the declaration. Turing v. Jones, 5 Term Rep. 402. But 
where the writ was in plaintiff's own right, and the defendant holden to bail for 1201. due in 
that right, but the declaration was as exeentor, a common appearange was ordered, Hally v. 


ough the laintiff declare in an inferior court in debt upon a con- Gunn v. 
3 * uſe being removed into B. R., he declar in Mack- 
ſolvere, and the ca 8 | » he declare there in, 
caſe, yet by this variance, he doth not Joſe the bail, for it is the very , 
ſame cauſe of action; for if he declare in the ſuperior court in the former 
way, the defendant may wage his law, which he cannot do in the court 
below. ww} Far | 3 | | 
( If A. arreflt B.) It is now ſettled by rule of E. 5-G. 2, that © where the plaintiff declares 
« for or recovers a greater ſum than is expreſſed in the proceſs upon which he declares, the bail 
« ſhall not be diſcharged ; but be liable for ſo much as is ſworn to, and indorſed on the proceſs, 
« or for any 4% ſum which the plaintiff in ſnch action ſhall recover; and alſo, by fu equent 
determinations, for the coſts of the original action. Jackſon v. Haſſell, Dougl. 330. Peterken 
idd' 


v. Sampſon, B. R. M. 25 G. 3. Sheddon v. Curnes, B. R. E. 29 G. 3. See s P 
130, — the hiſtoty of this practice is neatly traced out. Is raQtice, 


Of the four days allowed in the court of Common Pleas to perfect bail 2 H. Bl. 35, 
after an exception, the firſt is reckoned incluſively and the laſt excluſively. 1d. 476. 
And in that court, where a writ is returnable on the firſt return of a term 
in a country cauſe, the defendant has eight days after the guarto die poſt 


to put in bail. ; 
A clerk to an attorney, though nof articled, cannot be bail to thi Cont v. 
* "=o | la ofs,z H. 
Bail are not put in regularly, unleſs the of the proper county be gu r. 


inſerted in the bail piece. | Miller, 
7 Term Rep. 96. 


8 * 


(D) Df the Proceedings againft the Bail, and page 216 


what Matters they map plead in their Dif- 
charge. | 


(The aft A capias teſted the term to that in which judgment is ſi againſt the 
principal, wt act 's cv proceedings — hs bail. 1 Hl. Bl Rep: 74+ e c — again it 
the principal is now conſidered as little more than matter of form, and chiefly intended to inti- 
mate to the bail, in what ſpecies of execution the plaintiff means to proceed; and the leaving 
it in the ſheriff*s office, being a notice to the bail that the plaintiff will proceed againſt the perſon 
of the defendant, it is incumbent on the bail to ſearch there for it: And the court will not enter 
into an examination by affidavit, whether the ca. ſa. was actually returned, or ſuch return actually 
filed, fre the iſſuing of the ſcire facias againſt the bail; For though the bail plead to the fei-. 
fa a: that no cg. ſa. was returned and filed before the teſte of the ſcire faciar, ſuch return may 

filed at any time before putting in a replication. 3 Burr, 1360. 

(But theugb) It was anciently the courſe of the court not to allow a render after the tetun of 
non eft inventus to u capias ad ſatisfaciendum. Cro. Eliz. 738. But a great miſchief reſulted from 
this e for the plaintiff would ſue out a cepiar, returnable the next day, fo that the bail 
had little or no time to bring in the body. x Ld. Raym, 157, To remedy this, the judges in- 

the bail ſo far as to permit them to render the body upon the return of the ſirit /cire 

facies, if the copia; were returnable de die in diem; Cto. Eliz. 618. 738.3 but if it were returnable 
e next term, the bail were ſtrictly holden to render the principal by the return of it. J. 
C. J. extended this indulgence ſtill farther; and permitted the bail to render any time 
the return, of the ſecond ſcire faciar, or upon che return, ſed-nte curid. Cto. Jac, 4 
$ 


. Bl, Rep. 310. Nor for a, variance between the ſam in 


enry, 
277. 


n = - 


q 
| 
. 
7 
| 
. 
: 
| 


ſelves by ſarrendering the principal, Perigal v. Mellih, 5 Term Rep. 363. 


Rowlinſon If the principal die after the return of the capiar ad ſatirfaciendum id 


This pratice; however; appears to have been difillowed by Ld. Coke. Mo. 85o, 4 Bulltr, 132 


8. C. But it was ſoon after revised by Croke, J., and is now fully eſtabliſhed, W. Jon. 19, 


Sty. Rep. za. 8 Mod. 32. Before the return of the copras ad ſatirfaciendum, the render 
matter of right, and may be pleaded. 1 LA. Raym, 156: But afterwards it is allowed by dle 


/ pm and favour of the court, and not ex debite juftitie; for the condition of the recognizance i; 


ken upon the return of xon eff inventus to the capiar, R. T. 1 Ann. Reg. 2. Ld. Raym. 321, 
and therefore a ſubſequent render cannot be pleaded. 'Kreley v. Medley, M. 24 G. 3. Bane, 
106.3 though if made bene the bail may be relieved by motion. But if the plaintiff, upon 


' the return of nen eft inven/vs to the co. ſa., proceed againſt the bail, and deliver a declaration con- 


ditionally ; the court will not ſtay proceedings againſt the bail on their paying the debt and coſts 


in the original action only, but will oblige them to pay the coſts of the ſecond action, although 
| they Tone tendered the original damages and coſts before the end of — 4 days from the retun 
of the t 


60. a., within which time, by the praftice of the court, they mig 


have diſcharged then. 


3 Lev. 235. If the plaintiff declare againſt the defendant, for a different cauſe of 
R. E. Re action than that which is expreſſed in the proceſs ; or, by original, in 2 
5 Enron county from that where the action is brought, the bail are di. 
f charg , . | Ra nies 


(5) Trinder They are alſo diſckarged, where the defendant is made a peer of the 


. Shirley, realm (3), or member of the Houſe of Commons (e); or where he be- 


7 8. comes bankru (d), and obtains his certificate at any time pending the 
ridge v. action, and before the bail are fixed : /ecas, if not till after they are hxe 
Flood, H. And in any of theſe caſes, the court, on motion, will order an exonerctur 


26 G. | 3 5 
4% Wool- to be entered on the bail piece. a 


ley v. Cobbe, 1 Burr. 244. Cockerill v. Ouſton, 7s. 436. Martin v. O'Hara, Cowp. 333 


Page 218 


If the princi Say. Rep. 7. 1 Burr, Where the bail-piece had been previouſly deli. 
_—_ —_ «478 to the plaintiffs — . who neglected to file it, proceedings againſt the 


bail for want of an exoneretur were ſtayed. 8 Mod. 280. 1 Burr. 409. Upon what terms, aud 


at what time the court will ſtay proceedings againſt the bail, pending a writ of error, ſee 1 du. 
419. 443. 546. 2 Str. 717. 781. 872. 1270. 1 Burr. 340. 


(If A. fuer) It was holden not to be a good render. 6 Mod. 238. And a render is not com- 
plete till the bail have paid the gaoler's fees. Com. Rep. 554. In K. B. it is neceſſary to make 
an entry of the render in the marſhal's book, which is kept in the King's Bench office ; it being 
holden, that until ſuch entry be made, the defendant is not in cuſtody, ſo as to charge the mars 
ſhal in an action of eſcape. 1 Salk. 272, 2 Str. 1226. 2 Burr. 1049. 3 
Da 24g ff | | 

jy 4 ſcire facias) A principal convicted of felony and under ſentence of tranſportation may, 
in proper circumſtances, be removed by babear curpur, and ſurrendered in diſcharge of his bail, 
Caſe of the bail of Peter Vergun, 2 Str. 1217. Fowler v. Dunn, 4 Burr. 2034- a ſoldier 
may be ſurrendered by his bail, ſee Bond v. Iſaac, 1 Bur. 339. | 


Hoden vr, A. cognovit by the principal, without notice to the bail, will not di- 
Nugent, 5. charge them. | 2 0 
Term. Rep. 277. 


R. K. B. The bail are at liberty to render the defendant before they juſtify, not- 
Tr. 33 G. 3. withſtanding a rule has been obtained againſt the ſheriff to bring is the 
STermRep. : I it the 
368, The body, at any time before the expiration of ſuch rule; the attorney for 
like li defendant giving notice of ſuch rendet to the plaintiff's attorney without 
after an al- delay, and making affidavit thereof. 1 | | 


nment of 


bail-bond. Edwin v. Allen, 5 Term Rep. 401, Meyſey v. Carnell. 14. 534. 8. P. 


dem before it 18 filed, the bail are fixed, and the court will not ly the Slog 


e 
he 
ut 


AM 


bill, 33 C. 3. c. 4. the court will permit the bail to enter an exoneretur on Vaucher, 


But if the bail a | ; 
exoneretur entered upon giving up the money depoſited with them, with- 
out paying the coſts likewiſe. | oy | 
here the defendant is under ſentence of tranſportation, the court will Wood v. 
rmit an exoneretur to be entered on the bail-piece. An application for a 8 
as corpus to bring up a defendant under ſentence of tranſportation, Rep. 24. 

who was on board a ſhip in the river Thames juſt ready to fail, in order Fowler v. 
that he might be ſurrendered in diſcharge of his bail, has indeed been re- Dunn, 
jetted ; but that was merely on account of the inconvenience of bringing 20 x 
up the defendant at that period. And where a defendant was a 
under a charge of felony, the court felt no difficulty in granting a habeas gha 


| corpus to bring him up for this purpoſe, though it was urged that the bail Sherif, 
were indemnified. But the bail are not at libe 


, rty to make ſuch an appli- 7 Term 
cation till they have juſtified, e = Rep 


mn 


(D) Of the Proceedings on the Bail-bond. 
F bail above be not put in and perfected in due time, the bail-bond is Tidd's Pr. 
forfeited; and the plaintiff may either take an aſſignment of it, or pro- 1.53; inn 


] 


ceed againſt the ſheriff for not bringing in the body, 
If he be diffatisfied with the bail below, he ſhould not take an affipn- 1 Salk. 


| | 99. 
ment of the bail. bond; for by ſo doing, he not only diſcharges the ſheriff, * Will. 223. 
but if the ſame bail be put in above, he AL ng 


them. 119. GMod. 

122. Tidd's 

| Pr. 134, 8. 153. 

Before the ſtatute for the amendment of the law, the ſheriff was not 1 Mod. 228. 
compellable to aſſign the bail-bond ; though if he had not aſfigned'it, the 2 

* Gy: amerced him. . . Nod . 

| It hath been ſaid arguendo, that the bail- bond may be aſſigned before it Paradice v. 

is forfeited z though it cannot be pus in} ſuit till ä _ Holiday, 

Where the defendant has negleRed to put in and perfect bail above, the 8 77 
plaintiff is not out of court by omitting to declare in the original ation, Str. 1262 

within two terms after the return of the writ ; but be ma : 


. y ſtill take an See 2 Bl. 
alignment. of the bail- bond; for he is not bound to declare de- bene- 45, Rep. 876, 


vithia the time limited for the defendant's appearance; and afier that r. 
time he cannot declare, until the defendant has a x 


By a tule of the court of C. P. Hil. 9 Ann, no bail-bond, taken in Sty. Pr 


of the appearance-day of the return of the writ; and, taken any Pele v. 
ry” ah till after eight . excluſive of the appe day, 2 fl. Rep. 

uch return, upon pain of having all proceedings thereon ſet 1 
A r : 

except th coun ime is li in · 
tend of ee, t in co e een 


If 


127 
If 2 deſendant (an alien) be ſent out of che kingdom under the alien Merrick v. 


l R 4 , 6TermRep. 
bail-piece, unleſs they are indemnified, or have money, in their hands 50. Coles v. 
3 bs . defendant ſufficient to anſwer the plaintiff's demand. Done 

will defend the action, they are not entitled to have an 4d. 52. 246. 


« 226. | 


rwards except againſt roms 


idd, 155. 


A A 14 2 
_ — — T_T 


London or Middleſex, can be put in fuit till after four days, exclu- Rex: 257. * 


nas © BAIL IN CIVIL CAUSES. 


Stort, 2 1 | in his bail. | 
= — whole of the Monday to put in his bail 


Studley v. II the laſt of the four days happen on 4 Sunday, the defendant has tle 


„ Term Tube court will not order the bail-bond to be delivered up to be can 


Rep. 32. celled, on the ground of a miſnomer. | 


R Ms Where the plaintiff has not Joſt a trial, the court, or a judge, will lay 
Ann. reg. 1. the proceedings on the bail-bond, upon putting in and perfecting bail 
Cowp. 73. aboye ; paying the coſts incurred by the aſſignment of the bail-bond, to be 
taxed by the proper officer; receiving a declaration in the original action; 
leading iſſuably; and taking ſhort notice of trial, ſo that the cauſe may 
tried the fame term. x | eat q 5 
And wherever the defendant is guilty of a neglect in not putting in bail 
in due time, by which the bail bond becomes forfeited, the notice (in caſe 
the party means to put in bail, in order to ſtay proceedings on the bail- 
bond) ſhould be, that he will put in and perſec bail on ſuch a day; when 
the plaintiff may oppoſe them in court, without its being a waver of the 
bail-bond. 88 | | 
But if the plaintiff have oft a trial, the court will further require, that 
R. M. 8 te bail conſent that judgment be entered againſt them on the bail-bond for 
17 75 8.8. the plaintiff's ſecurity; after which they are liable to immediate execution, 
1252. Car. if the defendant ſhould fail in the action; and they cannot diſcharge them- 
michael v. ſelyes by a ſurrender, | des 35 | 
Troutbeck, ; 
Tr. 24G. 3. Tidd's Pr. 157. ; 


Savage v. The ſheriff's bail are liable to pay what is really due to the plaintiff, 
Welt, 9 G. th 


1. (e) Gilb. ſtay the proceedings, upon payment of coſts only, 
K. B. 362. ; \ f \ 


Cowp. 71. Barnes, 112, (5) Cowp. 71. Barnes, 61. 70, q | . 
Hlutchinſon If after the death of the plaintiff, his attorney take an aſſignment of the 


2, Smith, 8 bond, the proceedings thereon will be ſet aſide. 


Mot, 149. 1 the bop take j —_—_ the bond during the ref 4 
Cra a rule to ſet aſide dings for irregularity, and to flay proceedings in 
5 mean time, ſuch te will be ſet aſide, for the rule is a ſuſpenſion of 
Fans „. N my a g = 1 

Tal.” The action upon the bail-bond muſt be brought in the ſame court where 
Barn. 92, the bail is given, even though an attorney of another court happen to be 
Walton v. one of the bail; for the ſtatute empowers no other court to do equitable 


Bent, 3 zuaſti ween th 
dee 1543. Joflics bet een the parties; 


Mortis v. Rees, 2 


Kitſon v. The under-ſheriff may aſſign the bond, but his clerk cannot. 
Fagg, Str. 60. | | | 


nw upon it may be brought either in the county where 
| Ld Ray w. made, or in that where the bond was taken, 


There 


Bl, Rep. 838. How v. Bridgwater, Barn. 117, 0 0 


The ſheriff may aſſign the bond out of the county; and the aQion 
aſſignment was 


Aa o wow mt. 
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a 


* * , | . Mills, For- 
1) it is not neceſſary to ſet forth this or any other circumſtance of , 
NG in a declaration on the bond, ot to make a. profert of the 3 
| Box, 1 Will. 
* e $64. 
Neither is it neceſſary to ſtate that the debt was ſworn to, or writ mark- Whiſkard 
ed; for theſe omiſſions do not avoid the bond; though the ſheriff, or per- v. Wilder, 
haps the plaintiff, may be puniſhable for them. Nor (e) need it be ſhewn 4% Walle 
that the defendant in the original action was arreſted ; for the arreſt is not 


v. Parry, 1 
traverſable. Str. 444. 
' Haley v. 

Fitzgerald» 1 Str. 643. 


121. Miftlin v. Morgan, 2 Ld. 


Y) Within what Time the Bail muſt render the 
| : „Printip a.. $ 


N the King's Bench, if an action be brought on the recognizance, 1Ld. Raym. 
1 whether the recognizance. be taken in that court or in the Common 72:1. Imp. 
Pleas, the bail have eight entire days in full term, next after the retun of P., K. B. 
the writ, in which they may render the principal, and if there be but four 41 Bl. 
days in the term next after the return, then four days in the following 11). 593» 
term- But in the court of Common Pleas the bail have in ſueh caſe only Fiſher v. 
till the quarts die poft ; and this time they have, though the defendant be ones T 
ſued by attachment of privilege. In both courts where the bail are ſued on 7 
by ſcire faciar, and the proceedings are by original, they have till the B. R. 
quarto die poſt of the return, of the firſt ſcare ſacias, if ſcire feci be re- 
turned, or, if nihil be returned, till the guarto die poft of the return of 
the ſecond ſcire faciat, to render the principal. Where the proceedings 
are by bill in B. R., the time for rendering is the return-day of the ſcire 


faciar; and in all theſe caſes it is abſolutely neceſſary that the return be 
made ſedente curid. A 


) Of the Batl⸗ Bond. 
. given to the ſheriff of the county of Durham under a fackſon v. 


5 not void, though the count palatine may interpoſe and claim his privi- * | 
ege. , 3 
Where a ſheriff, under an original writ in a plea of treſpaſi on the caſe on Owen v. 
promiſes, took a bail-bond conditioned for the defendant's a pearance ina Nail. 
775 of treſpaſs, the bond was holden good: for if che cauſe of aQion be © Tem 


erted in the condition, it may be rejected as ſurpluſage ; all that it is wha Tu 
neceſſary to ſtate being the names of the parties, and the time and place 
of the defendant's appearance. = _ 


If the defendant, who has given a bail-bond, ſurrender himſelf to the fas v. 
ſheriff before the return of the writ, the bail- hond may be given up, and Lander, 
it will be conſidered as if no ſuch bond had been given ; and of courſe, Fc 6 
vo attion can be maintained againſt the ſheriff for not-aſhgning it. 8 

| ; $20; 4 b b | 9 | Miltourne, 
GOES. - 7 Term Rep, 122. 
Vor. VI. | 


K What 


120 
5 There muſt be two witneſſes to the aſſignment, elſe the bond is void; Neat r“ 


writ iſſued immediately from the court of King's Bench to him, Hunter, 


— ere fro ror B: 


ceaſe of Entick v. Carrington, 11 St. Tr. 317. 


ſ 


tgo BAIL IN.CRIMINAL CAUSES. 
Fide 1 Str. What is ſaid in the former part of this work under this dixiſion of the 


60. Nolan's fybje&, that an under- werf clerk cannot affgn @ bail- bond,  ſeemeth 
as to be law. BE bogs ſhows, 


4 * 
4a Oe? * 8 
” * 
7 py 4 4 


s Bail in Criminal Cauſes. 
(E) here by the Houſe of Lords. 
„ - (C) Where by Jultices of Gao! Delivery. 


Although the ſtatute of 3 H. 7. e. 1. is expreſs, that on an acquittal of 
F. N. B. f murder within the year at the king's ſuit, AM juſtices cannot diſcharge, 
251. 0. but are bound ex 725 to hold to bail; yet it has been the practice at the 
Old Baily, and in all circuits in England, not to hold the party to bail, 

unleſs an appellant appear, and apply by motion for bail. 8 


Mw 


() Wheze by the Court of. King's Bench, 


(o. Where) The indiſpoſition, upon which the court, will bail, muſt be a preſent. jndiſpoſition 
ariſing hom the confinement, and not from any conſtitutional or family diſtcmper, or from the 
act of the priſoner. R. v. Wyndham, 1 Str. 4. See too Cow p. 333. | 7 
Page 224 | 21s | nn 135 

(And, Therefore) See confirmations of this doch ine in Morray's caſe, x Wilf. 299. Braſs 
Croſby's caſe, 3 Wilf, 188, 2 Bl. Rep 755 ; and part of Lord Camden's argument in the 
Page 225 . ee . 

( And though the) The court of King's Bench bailed the Earl of Caſtelmain, whom the com · 


mons had 1 for high treaſon, the attorney - general not oppoſing. 4 St. Tr. 398. 
Page 22 8 ; 


( The Court of King's) The King's Bench may bail in all caſcs at their diſcretion, Com. Dig. 
tit. Bail, (F. 4.) Cowp. 333.; and they will in general do ſo in every.caſe not capital: In every 


capital caſe where there is any circumſtance to induce a preſumption of the priſoner's in- 


nocence ; and in every caſe where the charge is not. »lledged with ſufficient certainty. R. v. 
Judd, 2 Term” Rep, 255- R. v. Ne Term Rep. 169 7 will, ——5 bail z 
perſon acquitted on an inditment of murder, and afterwards in cuſtody on an appeal, ubleſs 
the judge certifies a diflatisfation with. the verdict. Caſtell v. Bambridge, 2 Sir. 854. 80 2 
perſon committed for manſlaughter, or even murder, if it appear to be no mote than man- 
Naughter, on the depalitions before. the coroner, R. v. Dalton, 2 Str. 914,. R. v, Magrath, 
1d. 1243. 80 in murder, and pardon pleaded and ollowed, the defendant ſhall not give bail to an- 
ſxer the appeal, though the heir is beyond ſea, for this is not within the 3 H. 7. R. v. Chet 
wynd, 2 Str. 1303. In rape both principal and acceſſary will be dailed, if it appear they do not 
mean to abſcond. R. v. Lord Baltimore, 4 Burr. 2179. 1 M. Rep 648. 8, C. The court is 
bound ex d«bito jut to bail an accomplice en itled to the kipg's pardon. R. v. Rudd. Cong. 
334 But they will not bail an appellee for murder, unleſs circumitances of delay app 


pear n the 
part of the appellant. Caſtell v. Bambridge, 2 Str. 854. Nor a perſon charged with + ig 


way robbery, if the proſecutor attends and ſwears he is the man, notwithſtanding a number of 
affidavits are produced to ſhewan abi. R. v. Greenwood, a Str. 1138. Or for: aſſiſting in the 
1unning of contraband goods, &c, R. v. Norton, Bunb. 143. Nor will they A at che ia · 
ſtance of the priſoner, a mgdical man to attend the perſon wounded, in order to ſtate his ſitus- 
tion for the purpoſe of bail, R. v. Sarah Saliſbury, 1 Str, 547. Nor will they bail after a bill 


or murder found, though the fact were plainly manſlaughter. Caſe of Kirk and Caſe for the 


＋ mur 


mw” wa w ads teas 


S waaEH x wn we 


288. But it ſeems the court of K. B. m 


„ 
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12. W. z. See too 1 Salk. 104. 
es 0 on ee a 6 on the Akote of Stabbing; " By. 49. 5 2 188. 2 
in ſome caſes never to be allowed in * ter till clerg Salk. 103. 5 Mod. 


71. 
il ia this * r dhl of Yer and terminer 
or L cannot. Keil w. 70. + Inſt 188, Salk, bi. 


It is to be obſetred, that neither this court nor any oitier court can b Com, COS 
bail perſons in execution, or puniſhed under any ſtatute with i 
for their offence. And this is one reaſon why they f interfere where © Mos. 138. 
a party is committed for a conjempt- 5 


Wee _ 


n —— 


8 - & "I 0” 


(E) Uheze by * he Coutts 40 We efminſter. 


The Courts Commun) The coutt of C. P. may, rs line; a 
alles of — Wood's caſe, 3 Will. 172. 2 Bl. Rep. 745. TC. Wilkes's caſe, 2 
Wilſ 251. 


%4 a 5 
4 8 # * 1 — LAS 1 Ae Wfn 1 * 4 


— 


(E) _ by the Poue of Lords. 


” 


HE Houle of Lords may bail a peer comminted-opon an add est gy; : 
4 for murder, if the ens, be removed dan man by certio- 4. Are 


e impeachments by the l high abe 2 Dr. Sache- 
the ee of bail is en by order of the Houſe of Peers, at their — — 
lordſhips' bar, the bail being previouſly approved by a committee, to whom 
it is referred to conſider of thtir ſufficiency. The cohdition of the recog - 50h Jan- 


nizance in ſuch caſe is, that dhe criminal eqn — before the r area 
„ and ſrom e 7 OW Or ls OO 


{1.95 * 
LN dic Lunz, 
11 2 90 ” 8 91 
| * * 1789. 
uf 38 1511 7 4 «4 VO 6 * / TW 


_— 


00 Wat than be fald to to be unten d. 


U 10 6 7 1 45 8s 


(No Pref) And dean to gg Jt. 196. u. anne were 3 had gov. a-year 
in the county, la felony four perſons 9 for bail z. but for any inferior offence two are 
ſufficient. f both caſes the number o de W muſt be mentioned in the notice, otherwiſe the 
court will reject the whole. Per Lord Mansfield, Rex v. Bolton, M. 23 Geo, 3, Hawk. P. C. 
147., dotes, 6th-edit: Sty, Pr. Reg, 110, In the chit bf the King v. Judd; though the com- 
mit ment did not ſufficiently charge a felony; and therefore the defendant ab e 2 to —— ; 
yet h appearing to ſhew an EN ol 4 grqat NN — couct inſiſted — * 
2 Term Rep. 255, In an ap che W on. the & o bail or, 75 joan; 


e 
where it comes on the crown ſide e, Me mls our, 
Corbet, 2 Str. 9... Geli 315 


#5tirxif lit 362 16-4 — Wer 
The defendant's at ang e ies; for the role that 22855 


IM officer of the cout ſhall be bail does not contend. to criminal 


. 
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- diſcharge the priſoner out of gaol. 2 H., H. P. C. 126. Burn's Juit. tit. Bail, Bail muſt be 


* 


The Offence'of deuping, delaping⸗ oz ohſfziicting 
„tit wbere it oüght to be granted. 
ent Lag ee 0 9X17 eee, ren 11:4 „ | N A 7 902 > 6 end 26 20 T 

( The principal) The Yafl-mentioned flatute is Tet out at length infra, tit. 
e 51479 Haleas Corpus, B. 4. to which part the reader is referred. 
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G bere a Perſcn) But this kind of tail js now in diſuſe. 2. H. H. P. C. 1242. 
is an infant, 


Bet for a crime) Where the, paincipa) ty gr in Nin, and ſo abſent; the recht. 
Boy * of the bail only; 4 GG ee edi R. under hand and ſeal to 
taken lor a time certain, elſe it ill be crroneous. Ro Nuiner, 1 Sid. 214. 
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hat- Hall fozfeit the Gecognizante. 
Been the e gull pot be forfeited by th 


party's not appearing in court the firſt day of every term; after he 
bath pleaded ro: qhefmformation:as/ it may be befbre be hat pfeaded. 
By ſtat. 44: GBH. 4044 reching, that many recognizances had been 
ellreated into the court of Exchequer againſt perſons for not appeating 
parties or witneſſes, or for nat proſecuting ind ictmenis, or otherwiſe no 
performing tbe conditions of ſuch recogrnazances j many of which neglect 
of duty had happened by the inattention of ĩgnorant people, it is enacted, 
That iti ſhallibe law ful for the barons of the Exchequer: upon affidavit 


| | 
and petitiom ld be preſented: to them by or om the behalf of che pefin | 
or perſons impriſoned, or "FP to ben impriſoned on the forfeiture of 
any ſuch recognizances, to diſcharge ſuch perſon or perſons, by order 
from the ſaid barons without any quietus to be ſued out for that pur 
e 72 — for which order no more than one pound and one ſhilling ſhal 
be taken by the officer appointed to give out the ſame: Provided that 
6 une given on ſuch petitions where any debt is due to 
« this crown; other than by the tecognizinices ſo prayed tô be diſcharged; 
vd or in any caſes of defrauding his majeſty's revenue by contraband trade, | 
297-2 12) +4 or! affaulting+his 'majeſty's officers; of the cuſtoms or 'exciſy in the eue. 
"ON ee eie. their duty, or any perſon or perſons lawfully affiſting then 
e 4 Recopgnizances in caſes of felony, are to be. certified 10 the. geben | 
; bad 62 45i-irgaol dehvery by 1,2. & M. cbgo) 6 ins nnd 
11 Yea,” Neither the defendant, nor his ball can be called upon their recogn- 
Ke ALayce without notice, except on the day on Which the defendaot.is bound 
rds 437 to appear (a, : And if the defendants do not appear on that day, dhe . 


n Ned. court will not diſcharge the recognizatice, although the attorney. genen 

Mot 25h. conſent to it, but will reſpite it * next — (5) ; for dhe judges a 

aper and ier miner are the proper judges uhether recognizances ought to be 

5 eſtreated or ſpared (c). | ih 

v Will. zs. If a defendant indicted for perjury be acquitted, the bail ſhall be di 

+ charged from their recognizance, og motion, though the acquittal be 1% 
entered on record, for it appears on the gen. 
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15 or bailif I. See. Lambard's Expoſition of Baxon words. D ee ith, That 3 
Er of bales etymology in itſelf, but borrowed by us from the e h © bailli, 1 See too 


Ae em gl yr (() 
2 — eee (4 
(A) Of Sheriffs” Bailiffs. 
4*. 4 = 
32 2 


(If an under-ſoeriff) ARE; 10. 8. e. bis was adjriiped 550 Abet * alter ver 
the obieftion would not avail, Weſton v. Maſon, 3 Burr, 1125- And L. Whether gr 
purpole / of executing preveſes the pos ei -of theſe bailiffs W not en over (ie, der 


county ? (61112: 5366 Sod 


Pag e 23 
(By the 29 Car. 2.) But where the writ Was returuable on 45 and the offices arre 31 
the defendaot on the Masdey morning, the court diſcharged him out ot cuttody, notwichſtand- 
ing the writ was renewed within two hours after the arveit,, ; Loveridge v. Plaiſtaw, 2 * 'B 


ek. Brookes v. Warten, 2 Bl. Rep. 1273: tonty. in the cafe of bal to the weit. * . 


And he may be taken on that day by the officer upon freſh ON 2 Ld. dang”: 7028. ® 
Salk. 636, 6 Mod, 95. 8. C. 


1 4 : * 


(B) Of VBailiſks ot Tiberties oz Franchites. Page 235 


If the bailif 7 a liberty, Se hath the return al. execution of wie! Boothman 
remove a priſoner taken in execution to the county gaol, and there de- * of 
liver 1 into the cuſtody of the Gall, he is liable to an action for an Fee 
eſcape,” 13 | * 


Oo — 


| (c) ot Bailiffs to Lords of CARAT a u ; 


(Rot if a digreſ:) If the diſtreſs be e the tender is too late either to the Kaif & o& 


principal, for it is then in cuſtodia legis, But whether a tender to the bailiff before mpounding 
le good, was not the point in Pilkington's caſe; for there the tender was after, che e 
and to 3 common Deere the maſſer Nie being preſent. Cto. El. 81 3 
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Bar Ned ſo called, is a delivery of "Py in truſt, 9 Law of 
a contract, expreſs or implied, that the truſt ſhall be duly executed, Baila, 
ind the goods re · deliyered, as ſoon as the time or ufe fot which they 11% 7 
were bailed ſhall have elapſed; or be performed. 1 bailment is, 
where the goods are legally.in the hands of dhe r, upon ſuch truſt 
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14 44. BAILMENT. 


Suding, or in conſequence of ſome diſlin contra2. ——Bailment is deriveg 
| 25 the French verb, bailler, to deliver j which word, as well as the 
(e) Bail, in others of this origin, are applied in that ladguage (4)-t0 one only of thoſe 


French, is ſpecies into which this contract is diviſible, viz, letting to hire. 
contrat par 


Jequel on donne ay ters l ſerine; of uns miſe 6 Tonage 5 and bara, is the perſon, 2. baille 2 fre 


dt fimple Bailment, by which the Baller has 
IG only the nahen Pottſton, 8 


ea This notion, that to keep, and to heep ſafely, are one and the ſame thing, was de. 
offs e whole court tn the caſe of Goggs u. Barnard, 3 Ld. Ram. 11. 5 > 


5 B. 's knowledge or ignorance of the particulars would not affect thecaſe at al 
under theſe circumſtances. 


Hoe, Aud if B. open the cheſt, and take the goods 10:2 hroker%s, and bo, 
Hoate, 3 row money upon them, and depoſit them with the broker as a Nee lor 
the 


Atk. 44. 


Astr. 118 the money ſo borrowed, 4. may maintain trover (a) for them again 


8.C. x Witf, broker, without tendering him the mgney far which they were pledged 
8. 8, ©. -- by B, | bs N neee | | | 
Jaw in the caſe of a remainder-man, upon the death of a mere tenant for life of goods pawned 
Hoare v. Parker, 2 Term Rep. 376. | 8 04 
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) Of pledging Goods as a Secuity for Money 


(Pledging i) But every bailee has a temporary qualified property in the things of which 
tion livered to him by the bailos, and bas, therefore, a poſſeſſory action. or an in 

own name * any ſtranger, who may damage or purloin them. 21 H. 7. 14. b. 15. 
Sce Tr. on the Law of Bailments, 80, 1, 2. | 


(If a man) That is, if the bailee be robbedof them; for if they are taken claudefinely, (the 
8 ſenſe of the word Halen) he ſhall he anſwerable, 10 H. 6, 21. Br. Abr. tit. Ballnen 
PI. 7. | | | a - 


e 238, HE a 
e But gu. Whether they are nat liable to be diſttained for rent? 3 Burr. 148. 


- (There i great) In ſuch caſe, therefore, the ſtatute of limitations will not attach. 1 Ves. 
258. And if the pledger become bankrupt, his aſſignee may file a bill in _ for the redemp 


tion of the pledge; for, being a ſtranger to what is due, he cannot otherwile aſcertain the precilc 
ſum he is to tender. bid. | 


Paterſon v. A factor hath no authority to pledge the —_ of his principal; and 

— if he (6) do, the latter may recover the value of them ik the pawnee, 
Daze. on tendering to the factot what is due to him, without any tender to the 

bigny v. pawoee. you (46S, | 

Duval, s - : 

Term, Rep. 60g; but Id. Kenyon in this caſe thought that the principat was bound to make 


tender to the pawnee to the extent of the money. d inci . 
2 ot beyond chat ſum. +; | een 8802 * principal N ye 


i eee 
ee, Joined, taken, robbed, 4. fram 8 any broker in 
2nother un. Weſminſlers Southwark; or within w miles of Landen, ſhall gov alice di 
der fraudu- roperty thereof. | | 
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| "BANKRUPT, ths 
tences, and pawn them, and the owner afterwards proſecute the pawpor to convittion, and re- 
cover the poſſeſſion of his goods, yet the pawnee may maintain trover for them againſt the 
owner, Parker v. Patrick, 5 Term Rep. 175. | 
| Page 240. 


mn 
c) of Bailnient Which vetts ä ſpecial Pꝛopertp; 
- herein of lending on ſpecial Kontra 5 

ge 241 


(uf A. borrow) Where a bailee may be guilty of larceny. See 1 Hawk. P. C. 134, &c. 
Leach's Caſes, 327. 173. 


4 ** x 2 —— 
: 
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D) Chen the Thing bailed is deſtzoped or dete- 

riorated, to whom 1s the Loſs, and to whom is 

the Remedy. ; | ae 
Page 243 


(If A. take) See 1 Roll. Abr. 4. 8. C. But Rolle mentions no ſuch reaſon ; and according to · 
him, Popham, C. J. advanced generally, That if a man, to whom horſes ute bailed for agiſt . 
« went, leave open the gates of his field, in conſequence of which neglect they ſtray and are 
« ſtolen, the owner has an action againſt him.“ 


(1. The Firft is) Sir Wm. Jones thinks this diviſion of bailments a little inaccurate ; that in 
truth the n ſort is no more than a branch of the the, and a ſev-ath might with equal 1eaſon 
have been added, ſince the b is capable of another ſubdiviſion. He acknowledges, therefore, 
but five ſpecies. 1, Depoſfitum, which is a naked bailment, without reward, of goods to be 
far the bailor. - 2. Mandatum, or commiſſion; when the mandatory undertakes, without fetom - 
pence, to do ſome act about the things bailed, or ſimply to carry them; and hence Sir Henry 
Finch divides bailment into two forts, to lep, and to employ, Law. Bk. 2. c. 18. 3. Commodatum - 
or loan fer vſe; when goods are bailed, without pay, to be uſed tor a certain time by the bailee. 
4. Pignori A:ceptum; when a thing is bailed by a debtor to his creditor in gige, gr as a ſecurity 
for the debt, $. Locarum, or hiring, which is always for a reward; and this bailment is either, 
1. lacatis rei, by which the hirer gains the temporary uſe of the bing; or, 2. locatio geri faciendi, 
when rk and Libor, or care and pains, are to be performed and beſtowed on the thing delivered; 
or, 3. locatio opevis mercium webendarum, when goods are bailed for the purpoſe” of being carried 
from place to place, either to a publich carrier, or to a private perſon: Law of Bailm; 38, 6. 
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n | | Page 246 

(The granting) 2 RI. Com. 491. “ Perbaps,” ſaith a writer upon this ſubject, “ it can, in 

* nocale, be leſs neceſſary to inveſtigate the etymology of a word, becauſe the whole ſyitem of 

the bankrupt-Jaw is founded upon poſitive ſtatutes ; and no light can poſſibly be der wed to the 
* fubjet but what tends to elucidate them.” Co. Bpt, Laws, 1. | 


The firſt ſtatute noticing the crime of bankruptcy, was made againſt the Co. Band. 
dr, who, after they had made obligations to their creditors, ſud- . We Lowe, 
denly eſeaped out of the realm : It was therefore enacted, That if any . 

© merchant of the company acknowledge himſelf bound in that manner, 

thut then the compavy ſhall anſwer the debt; ſo that another merchagt, 


1 Burt. 474. It is to be obſerved, that all the acts concerning bankrupts make but 


Page 248 


46. 3. c. 35. No ſuch bill can now be maintaincd. 


return in ſpecie, and diſpoſed of the goods; and thereupon a queſtion aroſe, Whether he wa 


who is not of the company, ſhall not be thereby aggrieved por impeach. 
Ded.“ But the firſt ſtature made concerning Engliſb bankrupts was 3, 
H. 8., which. has been much altered by 13 E1iz., and other ſubſequent 
ſtatutes, | 


one ſyſtem of law: they are, therefore, to be taken together, and to be 
conſtrued favonrably for the benefit of -creditors, and to- ſuppreſs fraud ; 
2B',.Comm For though a: bankrupt was formerly copſidered merely in the light 
LILOS of a criminal, and therefore a ſtrict conſtruction might be eq pected, in 
conformity to the univerſal practice in deciding upon penal ſtatutes; yet, 

at preſent, the laws of bankruptcy are conſidered as laws calculated for 

the benefit of trade, and founded on principles of humanity as well az 

Fjuſlice. m | 


__ 


3 


4 4 | ? 


IL) Of Partners. 
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(A) TUhat Bind of Trade, Occupation, or Pꝛokel⸗ 
ſffon a Man muſt be of, or of what Nation, be: 
fore he can be adjudged a Bankrupt, and what 

Atts he muſt do, permit, or, ſuffer, which will 
| make him one. 


4 + (21 Fac, 1. caþ. 19.) Privilege of parliament nat. to prevent the iſſuing of a commiſſion. 


(By the 14 Car.) The manner in which the trade to the Eaft Indies was carried on at the time 
when this act paſſed, was, by perſons advancing ſums of money to the then incorporated com- 
pany, in conſideration whereof they became partners, and the return of the cargo; from the Ef 
Indies was diſtributed among them, either ſpecifically, or by account, in propoĩtion to the ſun 
advanced. It was not a dividend on a given ſtock, but an actual participation, either on account, 
or ina ſpecific return of goods. Sir John Woolſtenholme, a man of large fortune, had advanced 
a ſum of money on the adventute in the E Ida Company's trade, and he had received his 


liable to a commiſſion of bankrupt? which the court of K h determined in the affirmative, In 
conſequence of that judgment, tl. is ſtatute was paſſed, which' is declaratory, and annuls the judz- 
ment, as giving an unjutt conſt ruction to the ſtatutes, | 


8 By 9 & io IW. 3. c. 44. 574. the members of the Faft India Com 
da pa pany are exempted from being bankrupts on account of their ſtock only. 
6.1. c. 8. No members of che Bank (a), South Sea (b), London Aſſurance (cn 0 
Royal Exchange, Companies, ſhall be liable to be bankrupts on account of 


$3... £ 
Gs 9 their ſtock in the ſaid companies. 
| & 86. 1. c. 21.J1z. (e) 6 G. 1. c. 18.4 10. = 
A T7 „ | £4? 1 f 


7 Ans. c. 12 f 5. No merchant, or other trader within the deſery- 
tion of che ſtatutes againſt bankrupts, who ſhall put himſelf into the 
N 44h iz of any ambaſſador or publick matte ſhall have any benefit of 

. a6 ; is O7 $071 E "316 911 1312 | 7% 

Ap Hat. 4 G. 3. c. 33. 5 1. “ Any fingle creditor, or two ot matt 
' creditors being partners, whoſe debt ſhall amount to 100/, or up ward 
or any two cieditors whoſe debts ſhall amount to 150l.j or any 1 


for the Lord Chancellor to award to any creditor petitioning another 


BANKRUPT. 


4 ' creditors whoſe debts ſhall amount to 200l.; of aay perſon 
< 22 2 merchant, ©&c., having privilege of parliament, at any time 


137 


44 ypoo affidavit being made and ſiled of record in any of his-majeſty's 


6 iner, by ſuch creditors, that ſuch” debt is jultly due; 
5 ney — 232 as they verily believe, is a 8 Se, 
« may ſue ok of the ſame court ſummons, oran original bill and ſummons 
« againſt ſuch merchant, c., and ſerve him with a copy thereof; and it 
« ſuch. metchant, fc. ſhall not, within two months after perſonal ſer- 
« vice of ſuch ſummons, pay, ſecure, or compound for ſuch debt, to the 
«. ſatisfadtion of ſuch. eteditor; or enter into a bond in ſuch ſum. and 
«© with two ſuch ſufficient ſureties, as any of the judges of that court out 
*« of which ſuch ſummons ſhall iſſue ſhall approve of, to pay fuch ſam as 
« ſhall be recovered in ſuch action, together with coſts, he ſhall be ac- 
« counted and adjudged a bankrupt from the time of the ſervice of ſuch 
« ſummons.” - | | 


By. flat. 5 G. 2+ c. 30. 6 24. $6 If any bankrupt, after iſſuing any com- 


| 6 miſſion againſt, him, pay to the perſon who ſued out the ſame, or other- 


« wiſe-give or deliver to ſuch perſon goods or any other ſatisfaction, or 
« ſecurity for his debt, whereby ſuch perſon ſuing out ſuch commiſſion 
« ſhall. privately have and receive more 1a the pound, in reſpe& of his 
debt, than the other creditors, ſuch payment of money, te. ſhall be 
« deemed and taken to be ſuch: an act of bankruptcy,” whereby on good 
« proof thereof ſuch commiſſion ſhall be ſuperſeded, and it ſhall be lawful 


« commiſſion; and ſuch, perſon ſo taking ſuch ſatisfaction as aforeſaid, 
© ſhall forfeit and loſe as well his whole debt as the whole he ſhall have 
« taken or, received, and ſhall pay back and deliser up the ſame, or the 
« full value thereof, to ſuch perſon as the ſaid commiſſioners, acting under 
% ſuch new commiſſion ſhall appoint, in truſt for and to be divided among(t 
« the other of the bankrupt's creditors in proportion to their reſpeQive 
% debt. in Tee een | | 

Every perſon being a trader, and capable of making binding contracts, x, 94,4 
is liable to become a bankrupt; as a nobleman, member of the Houſe of 


Meymot, 
Commong, clergyman, Cc. 


+ T1 Atk. 200. 
| Hankey v. 
Jones, Coap, 745. 
Ex parte 


> Sydebo- 
tham, 1 Atk. 146. Bull. N. Pri. 38. R. v. Cole, 1 Ld Raym. 443. 


Infants and married women cannot be bankrupts. 


As to the latter, however, there are exceptions; for a feme covert Fx parte 
in London, being a ſole trader according to the cuſtom, is liable to à Carrington, 
commiſſion of bankrupt, and ber ſeparate effects in trade may be ſeized 1 Atk. 206. 


and applied to the payment of her own debts contracted in ſuch ſepa- Fg 0 
rate trade. Eo | | L457 f PS, 3 


1 Bl. Rep. 570. S. C. 


There is alſo another exception of a more doubtful nature, where a Co. Bank. 
feme covert lives apart from her huſband, acting as a feme ſole, he not being t Laws, 
liable to her debts.” If a woman under thel: circumſtances, though not 30 

the wife or daughter of a freeman of London, enters into trade, and con- 
tach debrs, it ſeems that ſhe is liable to a commiſhon of bankruptcy. 
Ihe ſtatutes contain no exception either of an infant or feme covert ; their 
incapacity to be made bankrupt ariſes from the operation of law, which 
declares them incapable of making binding contracts. The criterion, 

T7 98 therefore, 


3 af eo nat. Its 5 - uw” 0 en — — . te — - . 


— . ere mere 4 


Burr. 1776. 
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| therefore, of a feme covert being capable of coming under the bankruy 

laws, appears to be her liability to be ſued to execution for the debts ſhe 

has contracted during coverture. A commiſſion of bankruptcy is conf. 

dered as a {tatute execution. If a married woman is ſo circumitanced 2 

to be ſubje& to a common law execution, there does not appear to be aty 

- reaſon why ſhe ſhould not likewiſe be ſubje& to à ſtatute execution. Aud 

. 4 upon this principle it is preſumed Lord Chancellor Aęſiey relied in the 

53 caſe) of Mrs. Fitzgerald, in 1772, where it appeared that Richard Fiz. 

— 11 gerald, huſband of Anne Fitzgerald, having for ſome years carried on the 

buſineſs of a linen-draper in St. Giles in the Fields, in che county of Mig. 

dleſex, on the 14th March 1768, agreed upon a feparation, when article 

were accordingly entered into for that purpoſe, and executed by and be- 

tween them: by theſe articles, Fitzgerald, in order to make provifion for 

his wife and children, and in conſideration of 600. then by him taken to 

his own uſe out of his eſtate and effects, aſſigned to truſtees all his ſtock 

in trade, houſebold goods, and all furtis of money dus to bim, and then 

outſtanding on his books, together with the ſaid books, and the leaſe of 

his houſe, upon truſt for the ſaid Anne, as her own ſeparate eſtate, to be 

diſpoſed of as ſhe ſhould think fit, and to be by no means fubje& to the 

debts, control, or intermeddling of her ſaid huſband. And it was thereby 

further agreed, that the faid Anne ſhould have the liberty of trading with- 

out any interruption from her faid haſband, ſhe paying all the debts then 

owing by him in trade, and maintaining their children at her own expence, 

and ſaving him harmleſs from the ſame, and from all contracts and apree- 

ments to be thereafter entered into by her, either in the way of trade or 

(The ans otherwiſe. The ſeparation took place, and the huſband received the 6000, 

thority of to bis own uſe; and they ever after lived ſeparate and apart from each 

this caſe other, and he went to the Egf-/adive. The faid Anne was left in poſſel, 

bath been ſion of effects to the amount of gook, to be employed, aud which were 

8 employed by her, in the ſaid trade; and, by buying and felling goods in 

vent deci- that trade, ſhe got her living and maintenance for herſelf and children, 

ons. - - continuing in ber tuſband's houſe, and there carrying of the: buſineſs of 

3 a linen · draper, on her own account, and in her own name, as a ſole try 

. der, near four years. In December 1771, a commiſſio of bankrupt was 

Co. Bank- taken out againſt her, when the commiſhoners refuſed to find her a bank- 

- wupt Lowe, rupt, becauſe ſhe was a ſeme covert reſiding in the county of Middleſex, 

* Bar- and not a feme ſole merchant trading in the city of London's but, upon 

Books, aig, Petition to the Lord Chancellor (counſel being heard on both ſides), his 

36. Cor- Jordſhip ordered the commiſſioners to proceed to find Mrs, Fitzgerald: 

bet v Poel- bankrupt, and the meſſenger to take rolſeſkon of her effects: and, accoid- 
pitz,i Term ingly, ſhe was afterwards declared a bankrupt (a). 

Se Bel. But if a fene ſale trader evmmms an act of bankruptcy, and afterward 

rupt Lats, marries, and lives with her huſband, ſhe cannot be made bankrupt. A 

44. Ex commiſſion of bankrupt iſſued 2oth December 1785, againſt Frances Meor, 

922 * by the name of Frances the wife of Henry Mear of Moſeley in the pariſh af 

170% Tardley, in the county of Warwick, before her intermartiage known by 

' the name of Frances Piper of Birmingham, in the county of Marui 

innholder. She had before her marrigge kept an inn in Birmingham, bu 

had declined buſineſs on 27th December 1784, previous to the date of the 

 commiſhon; and on 14th February 17835, bad intermarried with Hear 

Hear. The act of bankruptey was proved before the commiſhoners to 

have been committed in OB 1984. Mear and his wife petitioned 9 

fuperſedr the commiſſion, alleging. that neither the petitioning 1 

bl 


agaiplt the ſaid Frances Mear, upon the ground 
refore it was ordered to be ſuperſeded, without 
going into the | 


| I , A. 103. 
An exeeutoe of a trader, who. merely diſpoſes of the teſtator's ſtock, Aa ro 
as ge thipgs for the purpoſe norte it, is not able to be a bank- . 


rupt. | Teſtator 01+ 
ployed ta ciriying on his trade: This refidud is Hebie for all t 

; te to be employed in carrying on his trade: rehdue is Hable for all the 

Nee of dt ep "Han v. Hammond, at the Rolls, 1985. In Hankey v. Twogood, Mich. 

1788, Lord Thurlow cxpreiied the fame opinion; and alſo intimated, that the executor carry- 


iab it might be 4 bankrupt, even though bis name did not appear, and that he 
— — liable tor the debts, Co. Bankrupt Laws, 84. FIT 


Ne 3249," The labour, in this caſe, is only in metioration of the commodity, and render- 
ing it more fit b. tale. A butcher hath been holden to be a trader within the ſtatutes; and this, 
though the court expreſſed therafelves very ſenſible of the inconvenience of extending the bank- 
zugt laws ta perſons whoſe living is undoubtedly gotten hx mechanical labour, with a mixture of 
buying and felling, Dalley v. Smith, 4 Burr, 2148. | 


A ſchoolmaſter who buys books to fell to his ſcholars ; or the owner Comb. 181, 


of a mine wha buys candles to fell to his workmen, cannot be bankrupts, 1 
Walker v. Harvey. zad November 1788. E parte Craddock, 21ſt Dec. 1792. Co. Bankrupt 
Laus, 74. It was formerly holden, that, if the buying and fellipg be "I to any other 
way the party hath, of living, he may be a bankrupe; and, upon this principle, a farmer, who 
bonght and fold yery large quamities of ſuch things as were the produce of his farm, was ad- 
jodged a bankrupt. Mayo v. Archer, 1 Str, 513, 8 Mod, 46, 8. C. Bulcall v. Hogg, 3 Will, 
14h: S. P; but fee infra. 
Page 259 

(4 mon's buying) But, in later caſes, it hath been eſtabliſhed, that the extent of the trading is not 
material ; that S true criterion is, whether the party means to ſell (with a view to profit) to 
any perſon who applies for the commodity in which he profefleth to deal, The intention of 
the party to trade in ſuch commodity, is a queſtion of fact to be left to a jury. As, where a 
farmer bought borſes not calculated for the farming buſineſs, and for the expreſs purpoſe of 
ſelling again, it was holden, that he made himſelf an object of the bankrupt laws: whether 
more or fewer inſtances of his ſo buying and ſelling, it was ſaid, was proper for the conlide - 
_—_ of the jury. Bartholomew v. — > Tetm Rep. 573. See stat. 5 G. 2. c, 
0. % 4, 


(4 man's buying ) A perſon. buys. cattle at a fair, keeps them three or four days, and then 
drives them to another fair to ſell them, he is a drover within this ſtatute of 5 G. 2, and cannot 
be a bankrupt. Bull. Ni. Pri. 39, | 


If a man manufactures the produce of his own land, as a neceſſary or 

uſual mode of reaping or enjoying that produce, and. bringing it advanta- 

geoully to market 3 he ſhall not be conſidered as a trader, though he bu 

the neceſſary ingredients and materials to fit it for market; as in the all 

of 2 farmer buying rennet, and falt, to convert his milk into cheeſe; or 

making his apples. into cyder. So-in the caſe of alum works ; the rude Newton v. 

maſa of which is the roch, which is dug, burned, ſleeped, and boiled in Newton, 

lead, and then maxed. with. kelp,, lees, and urine, Such alſo is the caſe Co. Ranks 

of coal. mines (a), where raiſing tho eoals out of the pit is as neceſſary 2228 

the enjoyment of that — — as reaping and threſhing corn is v. Turton, 

m che enjoyment af corn. But where the produce of the land is merely 

the raw material of a manuſadune, and uſed. as fuch, and not as the mode 

of raiſing ſuch produce, where the ſoil. is manufactured and converted into 

Tito angther chers in truth the party: is and ought. to be conſidered 
a as 
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as a trader. And ſuch ſeems to be the caſe of brick · making: Wich je. 

ſpe& however, to this ſpecies of manufacture, "caſes have üriſen, wherein 

125 queſtion, Whether it will bring a man Within the bankropt laws? hath 

| been much agitated : and as this queſtion hath, from accident; not bten 
a ot 4d finally ſettled, we ſhall ſtate the facts at large. Upon a petition for u ne 
1 Br. Ch. trial, an iſſue having been directed to try, whether the petitioner was ot 
Rep. 473. Was not a bankrupt, it appeared from the report to have been proved, that 
dt petitioner, who was a farmer, renting a farm of upwards of 1000 
A year, made bricks of earth taken off the waſte without any licence from 
tze lord (to whom he afterwards paid a, conſideration) ; that he' uſed 


kiln for the purpoſe, not built by him himſelf, and had, at various time, 
made from 40, ooo to 70,000 bricks every year, and ſold. different qua. 
tities, ſometimes only to certain perſons, and ſometimes generally to all 
who came for them, It was further in evidence, that the kiln was x 
ſmall one, not fit for making more than 7000 bricks at a time. One of 
the witneſſes ſwore he was employed by the bankrupt to make bricks at ; 
certain price, and that he ſold them at an advanced value. Mr, . Juſtice 
Buller, who tried the cauſe, told the jury that the queſtion was, Whether 
the bankrupt kept a public fale kilo ? if he did, it was a trading within the 
bankrupt laws; hut if it was a mere private kiln for his own uſe, and tha 
having too many, he had only ſold ta a neighbour, that would not be 
ſuch a trading. The jury found that it was a public fale kilo, and gue 
. a yerdidt for the aſſignees; and Lord Thurlowe, C. refuſed to grant a ney 
trial. Purchaſing the earth, faid his lordſſip, might, and he 
4% thought it would be holden to be for the purpoſe of carrying on the 
trade of a brick-maker. Here the earth was not indeed purchaſed, but 
© taken by way of treſpaſs, purged by the ſubſequent conſideration, which 
% would amount to abtaining a licence, and that brings it within the 
« bankrupt laws; that it was not to improve his own eſtate, but a purchs- 
&« ſing of the earth by licence, ancillary to carrying on the trade of: 
| « brick-maker.”” | | | 
Co. Bun/- In the caſe of Parker v. Wells, there was a fpecial verdict, which 
2 en ſtated a demiſe from the Archbiſhop of Canterbury, in the year 1767, to 
Rep. 34. 1 Jobn Parker, the father of the plaintiff, of an extenſive farm of 800 
Br. Ch. Rep. acres, in which there was a parcel of brick ground, for 21 years. { 
178. ſtated ſimilar demiſes to 7abn Parker, the father, prior to that in 1767 
and alſo a ſubſequent. ſimilar one to the plaintiff in 1780 it ſtated further, 
that one William Berand, for twenty ygars and more, before the yea! 
1768, rented the ſaid parcel of brick ground from the ſaid John Parke, 
the father, and made and fold bricks day. That the faid 4H. Berond 
died in 1768, and upon his death the plaintiff took the ſaid wan 
into his own poſſeſſion, and then and there bought certain materials and 


neceſſary things, which were of the ſaid /. Berand, in his liſe- time, uſed « 
in making bricks there at the valuation of 140/., and then and there made 10 
bricks and tiles of the earth there, and ſold them; and that, during the 10 
time the plaintiff ſo held the ſaid land, he made bricks and tiles for fat by 
of the earth or clay ariſing from the brick grounds, and bought ſand and ar 

fuel, which were necefſary ingredients for converting the earth and chi 
into bricks and tiles. Upon theſe facts the court of C. P. r fr 
for the plaintiff, holding that he was not a bankrupt; the bu of brich re 
19 25 being carried on by him, merely. as a mode of enjoying the profit! 7 ſe 
4 real eflate, This judgment, however, was reverſed by the cou a a} 


K B. Upon a writ of error from the judgment of this laſt court, fr 
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i ions were to the Ju order of the Houſe of 
following queſtions were put to luder, 41 | 0 


Lords. ill, Whether the findi on verdiè de ſufficient whereupon 
"ot - 6nal. judgment? 2d, If the finding be inſufficient, what award 


| ought. 40 be made on ſuch, kpging.? ,3d, If the finding be ſufficient, whe» - 
ther, upon ſuch finding the plainyF, in error appears 10 be a, trader withig ' |, 


 \does_ preſent, were unanimouſly of opinion on the firſt queſtion, in the 15th May 
WR and upon the ſecond, that a, venire facjas de novo oughs 45 * 
awarded z whereupon the judgments both of the court of C. P. and ok 
K. B. were reverſed; and it was adjudged, that the court of Ni 
Bench do award a wenire facias de novo. The plaintiff did not proceed on 45> er 
the venire fuctas de novo, but another action was brought by agreement of - ' 
the parties in the court of K. B. Buller, J., previous to ſumming up te 
evidence, told the jury, there were three queſtions for them to determine. * 
iſt, Whether Parker; carried! an the trade of making and felling brick 
and tiles for ſale, for the piper of drawing a profit therefrom ? 2d, How -» © 
Jong he carried on trade for that pu ſe, whether from the 23d of June e 
1768, when Berand died, to the time of his abſcondſing, which was on 
"th January 1783, or from what time to what time? 3d, Whether ge 
was a joint occupier of the farm with his father, or the father had the ſole AJ) 
beneficial enjoyment of the farm to his death? 1ſt, The jury found that 
the plainuff did carry on the trade of making bricks and cle? for ſale, for 
the purpoſe of drawing a profit, therefrom. 2d, That he carried on tb 
trade for that purpoſe, from the 23d of June 1768, when Berand died, 
to Michaelmas 1778; that he ceaſed to make bricks at Michaelmas 17537 &; 


and he alſo ceaſed to fell them on the ſame day. 3d, That the father hae 
the ſole enjoyment of the farm to the time of his death. | This finding wass 
to have been drawn up as a ſpecial verdict ; but, as it appeared that Mr. 
Parker had left off brick- making before the petitioning! creditor?s debt 

accrued, the defendants waved ia ſpecial verdict, and u general one W .w e 


entered for the plaintiff. Another commiſſidn was àſterwards tukem but 
by a creditor, prior to Parleris quitting brick making, which commiſbrn 
was ſubmitted to. ; 2 | S701 » 0s 
A perſon who hath dealt merely in tunniäg and ſmuggling goods, Ee þarte 
though it is an offence, andloconttary to an a8 of parliament, lg till Meymot, 
a trader within the meaning ef ine bankrupt acts, and Hable to a com- 1 Atk. 196. 
miſion. „ ei 2g! 50 iv, 71 05 N 114} vo SHA 1 * fn 
Lord Hardwicke was inclined to think a/pawhbroket"within the bank. Highmore 
rupt acts, and eſpecially within the 39th clauſe of 5 Geo, 2., the words © ollpy, 
of which'are; * Whereis" perſory” dealing as bankers, brokers, and fac- * N 
* tors, are frequently intruſted with great ſums of money, und with ed E 
aud effects of very great value belonging to other perſons ; it is hereby F 
further enacted, that ſuch bankers, brokers, and factors ſhall be; 1 
hereby are declared to be, ſubject and liable to this aud other the 
1 ſtatutes made concerning bankrupts.” For, he faid, though pawn- 
brokers are not expreſsly named, yet the general word brofer'is the genus, 
and all other Kinds of broketage the ſpecies. End F 
The clauſe in 5 Geo 2. relating to dealers às bankers, tobk its rife Ze partie 
that part of 21 J. i., relating to ſcriveners, who were more numę- dep 8. 
rou than in latter days; for bankers havin taken upon them to ct ab 9 
{criveners, have made it neceſſary for the levillarore to add 'banketsj ane 
a perſon acting as a banker will be conſidered” as ſuch, although he does 
act keep an open ſhop, 1 ien v9 T9? * OMA EE T9190 DAB 3 5 1 
5 15270 kiel bit bio NY 2 Dtawiag 


; 
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the true intent and meaning.c the ſtatutes Wee ade The Dom; Proc. 
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Drawing and re- drawing bills of exchange * may not be Exerich 

trade and merchandiſe: It depends upon cirrumſtances; it is a queſtion of 
. law upon the fact. Drawing and re-drawing for large ſunis, and for! 
ſhaw, 1 Atk. Jong time, though no commiſſion money be allowed, it was adi 
128. Han- would make a man a bankrupt 3 ſervs where a party drew bills upon his 
key v. Jones, pen account, at the expence of paying a quatter per cent. commiſſion, be.. 
* 745: ales intereſt at 5 per cent. for their being difcounted, and borrowed xc, WM 

cCeommodation - notes in exchange for his own'to the ſame umount. : 


. 
- 
: 


Colt v. Net- Buying and ſelling bank ſtock or other government ſecurities will dot 


terville, 2P. make a man a bankrupt. | | 
Wms. 308. ; „ 5 15 ga es 7 bs 2 

Bird v. Lord C. J. Hok inclined to think that a ſhare in the ſtationer's company 
Mayor, 2 would not make a man a bankrupt ; but Lord Keeper Wright held other. 


1.4. Raym. -4 * 
851. wiſe. 


Core: Dis A den who lives by buying only, or ſelling only, cannot be 4 hut 


Small”. There can be vo ſuch thing as an equitable bankruptcy 3 it mult be: 


2 P. Wms. legal ne. 4 
429. E 5 4 2 1 5 , 1 bps 
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(4 Gentleman) Ser the fame point reluctantly ruled by Ld. Hardwicke, upon the authority 
of this caſe, in the watter of Aſtley, e parte Smith, cited in Cowp. 404., and e parte Willan- 
ſon, 1 Atk. 82. And, conformably to theſe deciſions, it is now ſettled, that if a merchant who 
trades to England; but-who is a native of, and hath been conſtantly reſident in, & country not 
fubject to the Eag/ih laws concerning bankrupts, comes moths country, and commits an adi of 
bankruptey, he degames av object of the bankrupt laws, Alexander v, Vayghan, oF 3G, 
Ingliſs v. Grant, 5 Term Rep. 530 8. P. But the act of bankruptcy muſt be couimitted here; 
that cannot de admitted abroad. II. mor | 

3 Fr * nn 2 3 
Ambroſe v. But dhe bankrupt's declaration of his fears of being arreſted, or of hi 
Clendon, had eiecumſtances,) is not evidence of a bankruptcy, - upleſs. where it » 


OP: cancomiitant with facts; ſuch as removing his goods, books, c. or where 


267. Cock- tbe: bankrupt himſelf conteſts the ion 9 
ran v. Love, PET . 0 

at NV. F. cor, Ld, Kenyon, za June 1799, | . | 

Ex a Departing the realm will not be an a& of bankruptcy, unleſs done with 
Quiſton; » 4 view of defrauding or delaying creditors ; but if it appear that they ar 
0 Dots, are in fact delayed by ſuch abſence, it will be the ſame as if the origi 
Baie | Separtore had bees fraudulent, 0 be 
n Ludgate-bill, who fled beyoad 
Bull. N). one s T mercer on „ no 

Pri. 39. See ſea for the murder of his wife, whereby his creditors were prevented fron 
a confirma- recovering their debts, was bolden to have committed ao act of bank 


tion of this 


caſein PPS „ 1 4 © 55 
Raikes v. Poreau, cot. Buller J. Zomdon Sittings after Tr. Term 1786, Co. Bankrupt Law, 9. 


Co. Ben- But a trader going abroad, to avoid performing a duty, will not, the 
rept Late, fore, be a bankrupt; as if it be to avoid an wa. = an 1 
1 * cafiends, or the ſe ice of proceſs to enforce. a decree in Chancery, wi 
5 roy for the payment of money: but if creditors, by fuck i 
_ + fence, are delayed and defrauded, it then becomes an act of bankrupi©) 
ws an according (nts ode of Woodier's caſe, and that above referred do, 
tit, Ces, Though a trader depart the realm in good circumſtances, yet if he f 
2nd Bank. in debt, and defer his return in order to avoid arreſts, this is tantan® 
rupt, 59. td his departing in order to defraud his creditors. ; 14 


/ 


ule 


1 
eb 
8 « 
'F 
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comp mite kett v. Freeman, $ Term Rep. $9.8.P. A plain_uncquivacal act of 
| LOS — — ot explained by e 8 


hn 251 
Although the ſtatute of Eli. mentions © the beginning to by houſe om = 
© to defraud creditors” as an act of bankruptcy, yet the conſtraQion Moule, 3 
hich it hath obtained is, that there muſt be an actual denial to ſome one avg Rep. 
reditor, with intent to defraud or hinder ſuch creditor, in order to con- e 9 4 
diate the act; that the debtor's keeping houſe ** with that intent,“ or Saunders, 
giving general orders to 4 ſervant to deny him to creditors, without an by 24 G,z. 
"qual denial to ſome creditor who hath à debt at that time due, will not — 1 6:0 
0 ſufficient, 3 Lawn, 94 
1 14 . Vin, Ahr. 
pl. 14. A denial to a creditor eoming at an unſeaſonable hour, or a denial in caſe of icknebs, . 


r being engaged io company or b „ is not an add of bankruptey, Bull N. P. 39. 1 Atk. 
{6 Fenn — 


3 


It hath been holden (a), that a denial to a perſon coming on behalf of (e) Barrow 
creditor to demand the debt will not be withia the ſtatute; But it is v. Foſter, 
ertain, that, in practice, a denial to the clerk of a holder of a bill or 3 | 
ote, is conſidered as ſuch evidence of keeping hauſe as to make it an act Norwich, 
pf bankruptcy. 22 | Mm 950 8. A. 4766. 

| ; Bromley v. 
Mundee, Bull. N. P. 39. Colkett v. Faleb, Co. Bonkrept Laws, 99. 
Whether a denial in conſequenee of a pre-concerted agreement between Hooper . 
e debtor and his creditors ſhall be an act of bankruptcy, was formerly — 147 
loubted; but it feems now to be ſettled, that if the denial be to any of Bull . 
he creditors privy to ſuch agreement, it is fraudulent, and not # good 39 Allen 
& of bankruptey: ſects if to a creditor not acquainted with the agree- v. Hartley, 


rent, | EL 
Bazkrupt Laws, 7, Cawley v. Hopkins, Landis Sittings after Mich, Term 178g, cor, Buller J. | 


J. 102, 
Atſenting himſelf, may become an act of bankruptcy or not, from the 1 Salk. 110. 
Wotention of the party: if it be done with a view of defrauding, or even * 97-484. 
ue : , kale | 2 Hall's cafe, 
ching his creditors, and the abſence be but for a fiogle day, it will be, gtr. 809. 
24 of bankruptcy ; and his very abſenting himſelf is ſuffleient imd 

acie evidence of an intent to defraud or delay his creditors : but it maſt Oreen, 53. 
voluntary, and not by means of an arreſt. | | E 
(If « Man permit) 2 Sid. 69. 114. 476. 8. C. 1 Lev. 13. 8. C. Ld. C. B. Comyns faith, that 
the outlawry be reverſed before the commiſſion iffues, or for defalut of proclamation after the 
pmmiſſion, it ſhall not be an a&' of 'bankeuptcy. Com- Digs tit. Bankrupt, C. 4. But @;, of 
bis opinion? ſor it rede merely on the great authority of that writer 3 and if the outlawry 
ere originally fraudulent, aud intended to defraud or delay creditors, it ſeemeth that no ſubie · 
vent event would be ſufficient to purge the fraud; and prevent the effect of the bankrupt 


5. 


An ontlaury in Ireland doth ad make ene he en in the county oo Di | 
üs of Durham it dd. tie. Brake 
| rupt, C. 4. Co. Bankrupt Laws, 105. 


Tielding himſelf to priſon, is to be intended a volun ielding for Billing, gs. 
bt; and if a perſon — ble of paying will notwithlandive, Hom: es- . 25. 
ulent motives, 1 go to priſon, it is ag act of bankruptey. 
B. uns arreſted for 28/, and though he had money ſufficient to pay the Fe fe. 
cbt, yet choſe rather to go to priſon, in order, as he declared, to force 1 | 
$ creditors to come to a compolition, The Lord Chancellor ſaid, this is C, ,,4 


a0 of bankruptcy within 4 Jac, 1% though. without ſuch intent, yield- Band. 62. 
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ing himſelf to priſon was no act of bankruptey, unleſs he lay there two 
months; otherwiſe where the party procures himſelf to be arreſted on a 
mam debt, for that by the ſtatute of ZElizabeth is immediately an a& of 
F ͤ1bÄ Ä! · ab ods! 1 
4 = Som. "Wallingly or fraudulently procuring his goods to be attached or ſequeſtered, ix 
1 Com Dig declared to be an act of bankruptcy, for it is a plain an direct endeavour to 
ga 3. diſappoint his creditors of their ſecurity. But an attachment out of à coun 
Clavey v. for default or laches is not an act of bankruptcy ; nor if A. has a redo 
— 2 impropriate, and the tithes are ſequeſted for not repairing the chancel, al 
moe be thereby become a bankrupt. The attachment here meant, and: which 
Spottiſ- the legiſlature had in view, is that ſort of attachment by which ſuits are 
wood, M. commenced, as in London and other towns where that ſpecies of progreſs i 
5 1 > uſed 3 therefore a fraudulent judgment and execution ſued-there-ypon, 
Bankrupe Was held not to be procuring goods to be attached-within he words of this 
e ant ng e aghtien + being i Matt of noved 5930 Ad 7! 
Martin v. , Making "any fraudulent grant or conveyance. f his lands and tenement, 
2 4 goods. or chattels. A. fraudulent grant, to come within the meaning of thi 
aur. a458. ſtatute, muſt be by deed ; therefore a fraudulent ſale of goods, not by deed, 
is no act of bankruptcy in itſelf : but being a ſcheme concerted at the vc 
of a bankruptcy, to cheat innocent perſons, in order to ſecure particular 
creditors, it is ſuch a fraud as ſhall render the ſale void. 
Worſely v. A trader, before he becomes a bankrupt, may prefer one creditor to 
1887 another, and may pay him his debt, or may make him a mortgage, with 
Wilſon v. poſſeſſion delivered: or may aſſign part of his effects: but a preference of 
Day, 2 Burt. one creditor to the reſt, by conveying by deed all his effects to him, ot ſo 
827 much of his ſtock in trade as to diſable him from being a trader, is a fraud 


. ih upon the whole bankrupt law, and an act of bankruptcy. 


282. And it makes no difference whether the aſſignment, be to indemnify a ſurety, ot for a pte - 
ſent debt. Haſſel v. Simpſon, Hill. 24 G. 3. 1784, B. R. Co. Bankrupt Laws, 106 
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Kettle 1. An aſſigument of all a trader's effects for the benefit of all the creditor, 


Sade has been holden an act of bankruptcy, unleſs they all aſſent, to the dec. 
ter Hil. 5G, But (a) in 1 rat it is not permitted to thoſe who execute the deed io ſe 
3. Co. Bani: it up as an act of bankrupte ec. too 
re Lot,. 1 LEY io 3 err r 

108. (a) Bamford v. Baron, cited in 1 Term Rep. 594. e e, FR: 3 
Ho An aſſigoment of part of a trader's effects may, under certain citcun. 
1 t ſtances, be good and valid; but an aſſignment of his effects, with only a 


Unwin v. colourable exception (a) of a ſmall part, will not prevent the deed fron 
— 4. id. being fraudulent, and, 'of conrle, it will be an act of bankruptcy. . 


- 


1. ” 
2 Gayner's caſe, id. 4). Law v. Skinner, 2 Bl. Rep. 996. Compton v. Bedford, 1 Bl. Rep. 
302. 


hog „And an aſſignment by deed of only part of a trader's effects 'to'a far 
C's creditor will, if done in contemplation of a bankruptcy, be itſelf "the ver) 
Devon v. aucb. TE 1 ; ; F bk 
e516 ß ni 2 Eobgstti. 2 5 ma. 8 ny 86s} 
Dougl. 86. Round v, Hope Byde, London Sittings after Mich. Term 1779. Co. Paskrapt Low 
Ss ' Ina . enn S Som 
Haſſel v, . . A grant or.conveyance fraudulent within the ſtatute 1 3th Eli. or 27 
Simpſon Elia, is an act of bankrupte mg. 


Via arrefled for debt fhall, after ſuch arreſt, ie in priſon two month” 
more, pn that or any other arreſt or detention in priſon for debt. 


— 
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The arreſt muſt be lawful, and therefore an arreſt by an executor be- 3 Lev. $8. 

fore is not within the act. ; PRs 
The ſtatute does not make the mere being arreſted an act of bankrupt- 1 Burr. 439. 

The moſt ſubſtantial trader is liable to be arreſted ; but the preſump- 

_ of inſolvency ariſes from his \ying in priſon two months, without 

being able to get bail; nor will this preſumption be obviated by a mere for- 

mal bail put in for the purpoſe of changing from one cuſtody to another. 

Where bail is really put in, the bankruptcy only relates to the-time of the 

ſurrender ; but when it is only a formal bail, it will have relation to the a 

frlt arreſt. Therefore a man arreſted in Ken, and brought up to Landon v. Walter, 

to be bailed, and immediately turned over to the King's Beach priſon, Lev. 57. 1 

where he lay two months, was beld a bankrupt from the firſt arreſt, In a Veotr. 370. 

caſe where à man was arreſted on the 2d of May. and on the gth of May * 479 

was charged in cuſtody with that and another action, and lay in priſon till Green, 1 

the 2d July at the ſuit of the firſt plaintiff, when he was diſcharged out of Burr. 439. 

cuſtody as to him, and continued in priſon at the ſuit of the ſecond plain- King v. 

tiff till che 6th of July; the court held there was plainly an act of bank- aue 3 

ruptey on the 4th of May, whatever diſpute there might be as to its being 141. ; 

| v. Brid- 


: gen, 2 Bur. $18, 
It has in one caſe been determined, that lying in priſon two lunar Hope v: 


months will make the party bankrupt from the time of the firſt arreſt ; and Gill, 
though the commiſſion was taken out before the two months expired, e 
yet he appearing to be bankrupt by relation to a time before the ſuing it 
out, it was held ſufficient. Yr 
But where A. being arreſted pnts in bail, afterwards ſurrenders in diſ- Bull. N. P. 
charge of his bail, and is above two months in priſon, he is a bankrupt *** © 
only from the time of his ſurrender, not from the time of his arreſt. 
Being arrefled for 100l. or more juſt debts, all eſcape aut of priſan. 
The act clearly intends ſuch an eſcape as ſhews he means to run away, and 
thereby to defeat his creditors; it muſt be an eſcape againſt the will of 
the ſheriff, for a man ſhall not be made a criminal where he has not the 
lealt criminal intention, to diſobey any law. 5 

Therefore, a man who was arreſted in Kent, and coming to town in eG B+.) 
cuſtody of the ſheriff *s officer, was permitted by him to call at his attor - 3. 
vey's houſe in the city, and from thence immediately carried to the judge's - | 


um: chambers in obedience to a habeas corpus, was held not to have efc 
ly 7 in the ſenſe of this act of parliament, but to have remained ſubſtantially 
N | | 


in cultody norwithſtanding his being carried into another county. 

If any bankrupt, after iſſuing any commiſſion againſt him, pay to the perſon 
who ſued out the ſame, or otherwiſe give and deliver to 1 goods 
or any other ſatisfaGion and ſecurity for his debt, wuhereby ſon /ball 
' far privately have and receive more in the pound in reſpet of hi Fs Be the 
| aber creditors, ſuch payment of -money ſhall be an a# of bankruptcy. | 

In an action brought againſt the defendants (one of whom had been a CP Ps 
co. aſignee with the plaintiff; and removed for the purpoſe) to recover the ow 
proceeds of a variety of articles, amounting to upwards of 60Gol., which tings after 
. had been aſſigned to them by the bankrupt, after ſeveral ads of bankrupt- Tria. Term. 
; 270 CY; Buller, J. ſaid, there have been three points made in this caſe ; 1ſt, 27 C. 3. 
Whether by the leaving of her houſe, Mrs. Tyler intended to delay her 
creditors. 2dly, Whether the leaving of the kingdom without ſuch in- 
iention, but whereby in fag creditors. are delayed be an act of bankrupt- 

J. zaly, As to the compoſition” with. Mr. Thackery, They are all 

Vor. VI, L points 


* 0 > w_ N — | 
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points of general conſequence and importance. The firſt is a queſtion of 
fact, and it is for you to fay what you think was Mrs. Tyler's intention b 
when ſhe left her houſe ; ſhe knew that a great number of bills were ſoon 
to become due, and had not made any proviſion for the payment of them; g 
© befides, the affidavit of the defendant for the purpoſe of himſelf taking 
out a commiſſion is very ſtrong, and ſhews you what he thought at the time, 
I remember a caſe about fourteen years ago, in which Lord Mansfield held 
3 ſuch an affidavit concluſive evidence againſt the defendant, and upon ap- 
. © plication to the court, though it was ſaid not to be (concluſive, the judges 
were all of opinion, that it- was primd facie evidence againſt ſuch 

- diſputing the baokruptcy he had ſworn to. PAY ITY! (ORR 
+ © 2dly, As to the going abroad, there cannot be any doubt that Mrs. 7). 
.us creditors were thereby delayed; but it is ſaid, that it is not ſufficient 
- unleſs the going was with an intention to delay them, and that the bankrupt 
went to Calats merely to avoid an impending proſecution. The law upon 
ttzhis ſubject is eſtabliſhed by Woodier's caſe, which happened in 1739, and 
was not ſo ſtrong a caſe as this, for he had more'ground for his apprehen- 
| fion, having killed his wife. The point, indeed, has never been neatly 
before the court ſince that time; but that caſe has always been conſidered, 

and ated upon as good law. And at this time, without examining into 

the ey pedience of that deciſion, I ſhould be extremely averſe to over-rule 

it. For as you have often heard it obſerved from this ſeat, certainty and 
uniformity of deciſion are in matters of this ſort, of much more material 

© - conſequence than the eſtabliſhment of a rule one way or the other. zah, 

It appears from Mr. Ward's evidence, that Thackery had ſued out a com- 

miſhon which was ſealed on the 13th of May, and that on the 19th, in 

the preſence of one of the defendants, he agreed upon Mrs. Tyler's pay- 

f ing him 200/,, and giving ſecurity for the remainder of his debt, that the 
commiſſion ſhould die away. This is expreſsly made an act of bankruptcy, 

by the 5 Geo. 3. c 30. 5 24. The aſſignment then made to the defes- 

dants, being e to thoſe acts of bankruptcy, there cannot be ary 

8 - the plaintiff 's title to recover. The jury found a verdict for the 

aintiff. U ; 

Cole e Ihe legiſlature having by poſitive Jaws declared what acts ſhall be con 
Davies;r1.d ſidered as criterions of inſplvency or fraud whereon to ground a commi: 
Nam 925. ſion, none other can be admitted by inference or analogy. Therefore, i 
e is not an act of bankruptcy for a trader ſecretly to convey his goods ou 
ham v. Blan, of his houſe and conceal them to prevent their being taken in execution; 
ScleQ Caſes nor to give money for notice When a ' writ ſhall come into the ſherif 
in Chance. office z nor for a banker to refuſe payment, if he appears, and keeps lit 


ry, 42. "the 
hes, ſhop open. 
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(5) Df the Commiſſion of Bankrupt ;. and heren 
„. . of the Creditors who may obtain it, and whit 
ite 1 they are to do previous thereto. - 


„ (b Cem) Supported by a propet affidavit of the debt. 3 G. 2 c. 30. Bot ſuch 25 
davit Ae not itate the particulars by which the bankrupt becomes indebted. Eæ pars M 
A l to e 64; we wt 

N v. If a creditor has his | debtor, in execution, he cannot petition for à c 
Pet N miſſion of bankruptcy ; for the body of the debtor being in execution 
271, Bar- a ſatisfaction of the debt in point of law, Therefore, Where a con 


nl 
N 


naby's case, 
x Stra. 653, ** 


* 
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fon bad iſſued on the petition of a creditor, who had the bankrupt in ex- 
ecution, it was upon that account ſuperſeded. : | 
Nor has the petitioning creditor the ordinary election to ſue the bankrupt x, 
at law, or come under the commiſhon ; for if he were to ele to proceed Lewes, 
at law, the commiſſion muſt be ſuperſeded, which would affect thoſe cre- 1 Atk. 154. 
ditors who hed proved debts under it, and this incapacity of the petition- 
ing creditor to {ue the bankrupt, extends to other caſes in which common 
creditors are not put to their election; for if a creditor has demands on 
the bankrupt of diſtin& natures or in different rights, he is at liberty to 
prove one under the commiſſion, and proceed at law for the recovery of ,. 
the other. But where a petitioning creditor, having founded his petition War pars 
upon a debt ariſing from two notes of the bankrupt, arreſted the bank- 1 Alk. 153. 
rupt upon a third diſtin note, Lord FHardwicke allowed the bankrupt's 
petition for his diſcharge, becauſe the petitioning creditor had determined 
his election by taking out the commiſſion. | 
The petitioning creditor muſt have a legal demand: A debt in equity porreſt. 243 
will in no circumſtances be a foundation for a commiſſion ; therefore if a 2 Ch Ca. 
legal demand is not in its own nature aſſignable, the aſſignee, notwith- 191. Freem. 


ſtanding his equitable claim, cannot be a petitioning creditor. — Hyt. 


liard, 1 Atk. 147. 2 Vez. 407. Medlicot's caſe, 2 Stra. 809. 1 P. W. 783. Ex parte Lee. 

F A debt at law, notwithſtanding the ſtatute of limitations has incurred, Swayne v. 

0 will ſupport a commiſſion; for the ſtatute does not extinguiſh the debt, but OO 
| the remedy, and the leaſt hint will revive it. yori 7 
ſs 


55 ly. 37. 
Indeed if the debtor himſelf applies on that ground to ſuperſede the Quantock 


commiſſion, the caſe may be different; but a debtor of the bankrupt's can-v. Ev 


C Bs 
not avail himſelf of that defence to elude the payment of a juſt debt to 2 Black. 
the aſſignees. ; | 703. 


oh $ ori 
a And accordingly Lord Manyfield, at Nift Prius, ruled that the ſtatute Fowler v. 
No of limitations does not prevent a creditor from taking out a commiſſion Bron, Sit- 


of bankruptcy: It extends only to the remedies by action mentioned in —_— 


: Weſtminſter 
cot- the ſlatute, it does not extinguiſh the debt, or take away any other re- 185 + + 
umi N | IV | Term 1779. 
ny If a creditor takes a bill for his debt, which is drawn by the debtor Bickerdike 
5 out upon a payee, who had not at that time, nor previous to the bills becom- v. Bollmen. 
tion; ing due, any effects of the drawer in his hands, this does not extinguiſh 9 
enft's w_ er debt, although the creditor neglects to give notice of its being 

iſhonoured. 


It has been determined, that a creditor by notes bought in at 107. in Ex parte 
the pound, was a creditor for the full ſum, and might take out a com- Lee, 1 F. 
— miſſion. * W. 78a. 
A creditor who has a ſecurity for his debt may take out a commiſſion p 
wuhout delivering it up; and though it be afterwards ſold (a), and the 5 
whil debt thereby reduced under 100/., the commiſſion will nevertheleſs be Cane. Tr. 
good. DR nf 8 33 G6. 3. 
* : | | x ruledon the 
Auch 1. authority of (a) Sir George Colebrooke's caſe, cited by Sir J. Mitford. 


A debt on account, though not liquidated, is a foundation for à com- Flower v. 
ca cody miſſion of bankruptcy. 8 ; 1 ' : n com Herbert, 


7 If a tradeſman becomes ſecurity for another, it creates ſuch a debt that tert 
e creditor may take out 4 commiſſion : 80 à ſolicitor's bill ſor fees will Tall. Palm. 
12 ſupport 325, 


2 Vel. 327. 
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Moſely, 25. time taid ; if the ſolicitor whilſt the bill is under taxation, ſues out 


v. Daintry, 1 Sid, 411. 1 Ventr. 29. 


: e this, though good law at the time of the deciſion, has ſince been altered 


8 > ® 
R 


ſupport a dommiſſion: And notwithſtanding an order obtained that the 
bill ſhould be taxed by a maſter, and all proceedings at law in the mean 


commiſſion of bankrupt againſt his client, it has in one caſe been deter. 
mined to be no contempt nor a ſufficient cauſe to ſuperſede the commiſ. 
ſion, - becauſe the order of reference extends only to the bringing of ac. 

tions, and the common and ordinary r : \ | 
Ki ite bl The executor of a bankrupt, unleſs the commiſſion, againſt his teſtator 
Goodwin, has been ſuperſeded, cannot take out a commiſſion for a debt due to the 
I Atk* 109. teſtator ; , becauſe the debt veſted in his aſſignees, and conſequently the 

e xecutor is not entitled to be the petitioning creditor. | 

Ex parte, A debt due from a partaerſhip, is a legal debt to ſupport a ſeparate com- 


: - 


cr iſp. 1Atk miſſion. 
134. Co. 6 
Bankrupt Laws, 20. 


Ex parte A ſum awarded by arbitrators will ſupport a commiſſion notwithſtanding 
g/l a bill filed to ſer aſide the award; for the arbitration bond is à debt at law, 
aalälahnd binds the parties, until it is ſet aſide for corruption or partially, Ec. 
And if a bill filed were a foundation to ſuperſede the bond, a perſon by 
__. filing a dill might at once fruſtrate the effect of the award. 1 
Butcher v. A creditor, before the party entered into trade, may on account of 
—_ Ye ſuch debt ſue out a commiſſion, but a creditor for a debt contracted after 
Md v. leaving off trade, cannot. But when a commiſhbn is faed out, thoſe cre- 
Mills, 42 ditors who have become ſuch ſince the party quitted trade, :niay come in 
Mod. 159. and ſhare the dividend with thoſe who were creditors before or during the 
XN RAND: trading, provided they are not barred by a prior ad of batikruptcy. 
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„Ex parte A creditor by bond payable at a future day, having ſued out a commil- 
Mackerneſs ſion of bankruptcy before the time of payment, Lord Chancellor Park 


a £1 hh on nn I OCR CRT I II 
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3 ſecurities given on good conſideration for the payment of money, 
Swaine v. ſtanding the preamble ſpeaks only of bonds given for goods in trade. 5 
Demattos, | 14 BEET | 
2 Stra. 1211, Chilton v. Whiffen, 3 Will. 17. The'ſtatute extends to goods ſold on credit. Codk- o 
ran v. Love, at V. P. cor. Ld. Kenyon, 4d June 1790. | | 1” 
If che debt of the petitioning creditor appears to have been contraft 
ſubſequent to a ſecret act of bankruptcy committed by the trader, no con- 
miſnon ought to be granted upon his petition. Accordingly, where it ba 
Toms v. peared that a man was a bankrupt in January 1724, and the debt of the * 
inp der 758 petitioning credicor was a note dated in September 1725, it was holden 9 fro 
de a void commiſſion. But if 'a debt originally upon à ſimple contra cor 
Ambroſe v. were extinguiſhed by the creditor's accepting a bond after a ſecret 20 ü 4 
Clendon, bankruptcy, it ſhall not operate as an extinguiſhment of the ſimple cor def 
tra. (og. tract, ſo as to deprive the creditor of his right to petition. for 
This neceſſity of the petitioning creditor having a legal debt due befor 4 
any act of bankruptcy, ſeems alſo to be tacitly admitted by the realoans * 
of the judges in Cal caſes, where a queſlion has ariſen, Whether for 
indorſee of a note given before, but indorſed after a ſecret act of bay but 
Tuptcy, is entitled to be a petitioning creditor ? Such a creditor is goon Lor 
to petition, becauſe he ſtands in the place of the indotſer, and the debe F ng, 
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not created by the indorſemept, but by the making of the note which was Ex porte - 
before the bankrupycy: The authority of theſe caſes, and the reaſoning 1 
on them, bas been acknowledged and confirmed by the court of King's , wiir Ty: 
Bench, in Bingly v. Maddiſon, in that caſe a note was given by the bank- Bir gley v. 
rupt in January, and it became due in June. The act of bankru @ was * diſon, 
in Oober following, and the indorſement in November. The ind ee of I. arr: 
the note was petitioning creditor, and ſued out the commiſſion. oy ta 
It was contended, that at the time of the bankruptcy. the petitioning rupe Laws, 
creditor had no debt, and therefore the commiſſion could not be ſup- 24. 
rted. 
reh court obſerved, that this was a caſe in which the law of England 
allowed the aſſignment of a choſe in action. The debt payable to B. is aſ- 
ſigned to D. The arne is, that the aſſigament relates to the 
original debt, and the allignee ſtands in his 2 That the indor- 
ſee always came in under the commiſſion, becauſe the indorſement relates („) 2 war 
to the original debt. That it ſtood thus upon principle, and the caſes are 135. But ſee 
clear, explicit, and poſitive, and of the higheſt nature. The caſe in the De Golls v. 
Common Pleas (a) is a ſolemn opinion of the whole court, They, there- be . — 
fore held the commiſhon valid. 1 p. 
Notwithſtanding the above fat. 5. G. 2. bas provided a remedy againſt Brown v. 
maliciouſly ſuing out commiſhons of bankrupt, yet it is holden not to take Chapman, 3 
away the common law remedy by an action for damages, but that the party 3 
may proceed at law to obtain ſuch redreſs for the injury he has ſuſtained, as caſe, Rep. 
a jury think he is entitled to. Where a party elects to abide by the remedy 121. 
afforded by the ſtatute, he muſt petition the lord chancellor to have the 
bond aſſigned to him. It is however in the breaſt of the court where the 
bankruptcy is a doubtful caſe, and the commiſſion ſuperſeded, either to di- 2 
re an inquiry before a maſter of the damages ſuſtained by the bankrupt, 1 Atk. 144. 
or a quantum damnificatus upon an iſſue at law; and after the damages are 
ſettled, the court may, for the better recovery thereof, order the bond to 
be aſhgned. But where the caſe is attended with any flagrant circumſtan- 
ces, the bond will be immediately aſſigned without further inquiry. K 
age 253 


(4% by Y 25.) This die tion, that the commiſſioners ſhall ſettle the bill, does not prevent 
the chancellor, upon petition, from referring it to a maſter in chancery to tax it, if, upon the 
hearing, there ſhould appear to be reafonable objections againſt the allowances made by the com- 
miſſioners, © Ex parte Vincent, 24th March 1786. Ex parte Clarke and Coghlan, - 29th May 
1739; 22d March 1790; 26th November 1791. Co, Bankrupt Laws. 10. 


Where a creditor of a bankrupt to the amount of r12/, previous to the Mann v. 
bankruptcy, but after notice of an act of bankruptcy having been com- 2 
mitted, received 50/., it was holden, that he was not thereby precluded Rep. 79. 
from taking out a commiſſion ; for this payment could not be retained, and | 
conſequently the original debt-remained in force, _ 

A creditor cannot preſent a petition to prove a debt until he has gone — nad " 
before the commiſſioners, and his petition ought to ſtate what paſſed be- Dent, 


2 Ves. jun. 
ſore the commiſſioners. 41. ' 


A defendant at law having lain two months in priſon was made a bank- Ex parte 
rupt, and diſcharged under a ſuperſedeas, the plaintiff not having proceeded _ | 
for two terms: the plaintiff then proved his debt under the commiſſion, Jun. 
but before a dividend took the bankrupt in execution in a freſh action. 

Lord Chancellour diſmiſſed a petition of the bankrupt to releaſe him, ſay - 
ing, that he could not bar the creditor of his legal remedy, e wee * 


* 
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2 v- MA. became bound as a ſurety with B. to C. on the roth of Auguſt 1758, 
Re og conditioned for payment in ſix months. On the iſt of March 1980, he 
40 became bound with B. to D. conditioned for payment in fix months. On 
the 4th of March 1780, B. became bound to A. conditioned for payment 
of the two former bonds, and alſo to indemnify AH. againft thoſe bonds. 
'The money ſecured by the ſecond bond not being paid on the day when 
it became due, it was holden, that the laſt bond was thereby forfeited, 
though A. was not called upon to pay the money in the fecond bond until 
afterwards, and that he might prove it under a commiſſion of bankrupt that 
iſſued againſt B. after the forfeiture and before payment. 5 
1 If a commiſſion be taken out fraudulently or maliciouſly, the Lord Chan. 
ee cellour may, under the ſtat. 5 Geo. 2. c. 30. either order a ſpecifick ſum to 
7 Term. be paid by the petitioning creditor to the bankrupt, by way of damages, or 
Rep. 300. aſſign the bond to the latter to enable him to recover the whole penalty of 
; it. And the aſſignment of the bond is concluſive evidence of the' fraud or 
malice, ſo that it is not neceſſary to ſtate in the declaration that the com- 
miſſion was fraudulently or maliciouſly ſued out. 


KS, | 


(O) Of the Commiſſioners, their Duty; and here⸗ 
Pace 2 in Of the Power they may exrercite over the 
8e 254 3 and others, in diſcovering his El⸗ 


Ex parte F ſufficient evidence is given to ſatisfy the commiſſioners (for they are 
Simpſon, JK not bound to believe all that is ſworn,) that the party is a bankrupt, 
x Atk. 72.' they declare him a bankrupt generally, to prevent diſputes about the time 


Ex parte hen he became ſuch. 
Groome, ad. 


119. De Golls v. Ward, Ca. Temp. Talb. 243. 
Page 254. | IN | 

(And by the 1 Fac.) This act continues in force, notwithſtanding the ſubſequent ſtatutes. 2 
Bur. 1224. Ihe commiſſioners have no authority under this act to commit a perſon ſuſpeQed 
to detain effects of the bankrupt for not attending to be examined, upon their firſt ſummons. 
Dyer v. Miſſing, 2 Bl. Rep. 1035. | 2 


(By the 21 Fac.) But the wife cannot be examined touching his bankruptcy, £x pert 
James, 1 P. Wms. 610. ; 


( By the 1 Fac. 1 cap. 15.) Abd where good: had been ſent by the banktupt on board a ſbip to 
be conveyed to his correſpondents abroad, it was holden, that the commiſſioners could not ſeize 
and rake them away, without paying the freight. Molloy, 253. Where the party refuſes obe- 
dience to the commiſſioners warrant, it ſeems, that the chancellor will attach him as for a con- 

tempt. Ex parte Titner, 1 Atk. 136. Vide Molloy, 28 3. contr. 


By 5 G. 2. c. 30. g 14., © Upon certificate made under the hands and 

& ſeals of the commiſhoners, that ſuch commiſſion is iſſued, and ſuch 

© 6 perſon proved before them to become bankrupt, it ſhall and may be lau. 
+ ful, to and for all or any of the juſtices of his majeſty's court of King 

« Bench, or Common Pleas, or barons of the court of Exchequer, and 
Che ot i to and for all and every the juſtices of the peace within that part of the 
if they bare kingdom of Great Bruain called England, the dominion of Maler, and 
reaſon to t town of Berwick upon Tweed: and they are hereby empowered ani 
apprehend « required, 6 ju application to them for that purpoſe made, to grant chen 
e e ;, © warrant under their hands and ſeals, for the taking and a rehendiog 
making « ſuch perſon, and him to commit to the common gaol of the coun? 
away with, « where 
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«. where he ſhall be ſo apprehended and taken, there to remain, until he be andconceal. 
« removed by order of the faid commiſſioners, or the major part of them, . ſt 
« by warrant under their hands and ſeals. And the gaoler or keeper, to preparing 
« whoſe cuſtody ſuch perſon ſhall be committed, 1s hereby required to to depart * 
« take and receive ſuch perſon into his cuſtody ; and forthwith to give the king- 
. notice to one or more of the ſaid commiſſioners in the ſaid commiſſion erer 9 
« named, of ſuch perſon being in his cuſtody, to the intent the ſaid rendeting, 
« commiſſioners may ſend their warrant to ſuch gaoler or keeper, (which may ſum- 
they are hereby empowered and 0 age forthwith to ſend,) for the mon him to 
« delivering ſuch bankrupt to the perſon or perſons named in ſuch war- nat ron 
« rant, who ſhall be thereby authoriſed to convey and bring ſuch perſon amine 
« to the ſaid commiſſioners, in order to ſuch examination and diſcovering him, imme- 
« 2s aforeſaid, And the ſaid commiſhoners are hereby likewiſe autho- diately;and, 
& riſed and empowered by ſuch their warrant, or any other warrant, to 3 nigh "ai 
« take and ſeize any of the goods, wares, merchandizes and effects of tung to the 
« ſuch bankrupt, (the neceſſary wearing apparel of ſuch bankrupt, or of ſummons. 
« his wife or children, only excepted) and any of his books, papers, or may certify 
« writings which ſhall be then in the cuſtody or poſſeſſion of ſuch bank- ** 405 
« rupt, or of any other perſon, in any priſon or priſons whatſoever; any claufe. Rr 
e cultom or uſage to the contrary in anywiſe notwithſtanding.” SORBET Lin- 
; „t Atk. 240, 

9. Provided, That if any ſuch perſon or perſons fo 5 ; 
«ed and taken ſhall, within the time or times allowed by this act for that 
« purpoſe, ſubmit to be examined, and in all things conform, as if he, 
« the, or they had ſurrendered. as by this act ſuch bankrupt or bankrupts is 
« or are required; that then ſuch perſon ſo ſubmitting or conforming ſhall 
« have and receive the benefit of this act, to all intents, as if he, ſhe, or 
« they had voluntarily come in and furrendered himſelf, herſelf, or them- 
« ſelves ; any thing, c.“ | | 

(By the ſame jiat. & 16.) The power of the commiſſioners to examine the bankrupt is not li- 


mited and confined within the time allowed him to ſubmit to be examined; they may compeF 


him to make further anſwer after that time. 2 Bur. 1123, 1124, If a bankrupt, in bis anſwers 
to his examination, will ſwear fully and roundly, the commiſſioners eannot commit him, altho* 
they may diſbelie ve it; for it is one thing, whether the auſwer be true; and another, whether it 
be ſufficient, Ex parte Pedley, Tr. 25 G. 3. B. R. Co. Bankrupt Laws, 536. As to the ſuffici- 


ency of the anſwers, ſee Miller's caſe, 3 Wilſ. 420.; and 2 Bl. Rep. 882. Langhoin's cafe, 2 
Bl. Rep. 919. Rex v Perrot, 2 Burr. 1122 


The commiſſioners may examine the bankrupt to all matters that are re- 
quiſite to a full diſcloſure of his eſtate and effects, and the manner he has 
diſpoſed of them, notwithſtanding ſuch examination ſhould ſubje& him to 
penalties, as in the caſe of ſmuggling or gambling, for that is no reaſon 5 gore 
why the commiſſion ſhould not proceed ; and if the bankrupt has any ob- 1 AIK. p08 
jection to the queſtion, he muſt demur to the interrogatories, and the Lord Ex parte 
Chancellor will judge of the queſtion upon a petition ; or. if the bankrupt Burr. 1793, 
refuſe to anſwer any queſtion, and the commiſſioners commit him, and the Co, Bank- 
delinquent bring an habeas corpus, the queſlion mult be ſer forth particularly 726 PR; 
in the return to the habeas corpus, that the judges may judge whether it © 
was a lawful queſtion or not. | 
As the commiſſioners in the commitment of the bankrupt and others 1 Salk. 348. 
have but a ſpecial, authority, they muſt be careful not to exceed it; for an Miller v. 
action will he againſt them, in caſe of an illegal commitment. — 4 44. 
The commitment, therefore, muſt purſue the words of the act of par- 2 Str. 880. 
nt, and in this the ſuperior courts have been very ſtrict in their con- 
ſtruction. A commitment of a bankrupt by commiſſioners to priſon, there Bracy's 
to remain till he conformed to their authority, was holden. ill, becauſe the caſe, 1 Salk. 
empowers them to commit in that caſe, till he ſubmit himſelf to be . 
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| caſe 4 Bl. And, upon the fame principle, a commitment till the bankrupt hall full 
B82. 


. ney, 1 Atk, 


Ice Kinder v. Williams, 4 Term Rep. 376. conty. 


: n If upon the examination of a bankrupt, touching the diſpoſition of his 
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by them examined. And the court ſaid, the word conform, inſtead of 
the word ſubmit, was well enough, becauſe it was of the ſame ſenſe; but 
as the commiſſioners had other authorities beſides that of examining, and 
it did not appear but it might require 4 ſubmiſſion to them in other ref. 
peas, and for that, all powers given in reſtraint of liberty mult be ftrigly 
| purſued, the commitment was bad. 
Holling- So where a bankrupt was committed for refuſing to be examined, and 


mr hy the concluſion of the warrant was, or otherwiſe diſcharged by due courſe 
2Ld.Rayw. of law, it was holden bad. 
331. 8. C. 


Rex v. Ne- Again, a warrant reciting that the bankrupt had been examined before 
than, astra. the commiſſioners, upon his oath, upon which examination he had noto- 
$80. riouſly prevaricated, and therefore that they had committed him with, 
out bail or mainprize, until he ſhould make a full and true diſcloſure 
of his eſtate and effects, or be otheraviſe delivered, by due courſe of law, 


was holden ill; becauſe the commitment did not purſue the words of 
the ſtatute. 


Miller's 

1144. anſwer make to all ſuch queſtions as ſhall be put to him as aforeſaid, was con- 

ſidered as clearly bad. ; | 

5 Mod. 309. It has been holden, that a perſon examined before commiſſioners of 

8388 bankrupt is not bound to anſwer any thing which tends to accuſe himſell; 

he is not to anſwer any thing criminal. N 

er ber : „ The lord chancellor has power to limit the commiſſioners of bankrupts, | 
Parte Bland, to make particular inquiries. | | 

1 Atk. 205. 


Ts 7 ta © Thus the lord chancellor, upon a petition, limited the examination of 
arſons, 


ans a mother to her ſon's trading, but would not reſtrain the commiſſioders 
* 294» from aſking any queſtion that might be relevant thereto. 

Þracy's The depoſitions taken before commiſſioners of bankrupts are not of a 
— 1 125 public nature, but taken by commiſſioners to defend themſelves ; therefore 
=>, Ie the court will not order a copy of them. 


has refuſed ' bong ſummoned before the commiſſioners, a copy of the interrogatories, or their 
former depoſitions. Ex parte Bland, 1 Atk. 205. Bowden v. Dellow. Id. 289. 


+ es, A queſtion was raiſed, whether a bankrupt, under examination, was 
N 2 Bl. protected from arreſts at the time, and eundo et redeundo ? The fact was, 


that the bankrupt was arreſted upon an extent. Lord Hardwicke held, 
that the king was not bound by the bankrupt acts; therefore that it was 
merely a queſtion at common law: And certainly, at common law, the 
commiſſioners have no authority; and that their authority is not judicial, 
but miniſterial, | 
Ex 2 In a ſubſequent caſe, Lord Henley ſaid, that the commiſſioners are a 
Oe * court of juſtice, ſufficient for the purpoſe of having their witneſſes pro- 
Andſee tected, at leaſt by the court of Chancery, if not by themſelves ; elſe wit- 
acc..ex> neſſes would be in a ſtrange dilemma. If they do not appear, they are 
porte Ker. liable to be committed by the court for their contempt ; if they do. they 
33. Nee e hable to arreſts, which would be abſurd, and therefore impoſſible. 


6 erm Property, he ſwears to an account of it, which appears to be incredible, 
Rep. 118. the commiſſoners may commit him to priſon, | 0 of 
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|  Atiignees ; and heretn of the Manneꝛ Fage 256 
7 Cime of chooſing them, and Natuze of their 


Cruſt, | 


(By 5 Ges. 2. cap, 30. $ 26.) But if 207 obvious objedtion, appears to the debt, it is the con- 
ant practice to ſuffer the creditor only to claim till he makes out his demand to the ſatisfactiou 
pf the commiſſioners. 1d. 71. Therefore one creditor, if his debt be ſufficiently large, may 
hooſe himſelf affignee. 


. it may) It is ground for temoving aſſignees, that ſome of the creditors lived at a 
diſtance, and had not an opportunity of being preſent at their election a want of ſubſtance or 
integrity is the true ground on which to make ſuch an application, Ex parte Gregnier, 1 Atk. 
or. If the aſſignee becomes bankrupt, he may be removed. Ex parte Newton, 1 Atk. 97. Or 
ee the commiſſioners act improperly at the time of chooſing him. Vin. Abr. tit. Creditor and 
. , (O), pl. 3. When an aſſignee is removed, he muſt join with the old aſſignee, and the 
ommiſſioners in making an aſſignment to the new aflignee. I And where an aſſignee is 
moved on account of his own bankruptcy, Lord Hardwicke was of opinion, that he and his 
aſſignces muſt join with the commiſſioners in executing an aſſignment to the new affignee, 
1 Atk, 97. \ | 


G 


9 32. © Before the creditors ſhall proceed to the choice of aſſignees of 
« any bankrupt's eſtates, the major part in value of the ſaid bankrupt's £ 
« creditors then preſent ſhall, if they think fit, direct in what manner, 
« how, and with whom, and where the monies ariſing by, and to be re- ' 
« ceived from time to time, out of the bankrupt's eſtate, ſhall be -paid in ; 
« and remain until the ſame ſhall be divided. amongſt all the creditors as 
« by this act is directed; to which rule and direction, every ſuch aGgnee 
« and aſſignees aforeſaid to be choſen ſhall conform, as aften as 10ol. 
« ſhall be got in and received from ſuch bankrupt's eſtate, and ſhall be 
« and are hereby indemnified for what they ſhall do, in purſuance of fuch 
direction of the ſaid creditors,” .. | | 
Aſſignees are in the nature of truſtees ; and where they employ an agent Inre Earl of 
to receive or pay money, who abuſes their confidence, they muſt, like Litchfield, 


other truſtees, anſwer over to the cefluy que truſls. But (a) when they Atk. 88. 


employ an agent, either from neceſſity, or conformably to the common hers andy : 
uſage of mankind, they have been holden not liable, provided they have Ambl, 218. 


uſed due precaution in the'choice of the perſon employed. 


. . ²˙— . ̃²̃ iUVxJ Ä. 


8 From their being conſidered as mere truſtees, it follows, that each is 1 Atk. 89. 
. ſeparately anſwerable only for what he receives ; and the negligence of (a) (e) But Ld- 
y one ſhall not burt any of the others, provided they be not at all privy to Hardwicke 

a aoy private and perſonal agreement entered into by their co- aſſiguee. Shs 

e L * jointly and ſrveralſy in the aſſignment, for the ſecurity of each aſſignee. 
, eh | | 

Another conſequence is, that of a debt to Can v. . 

. Fei 9 is, that payment of a one aſſigner will not — 

* if an aſſignee becomes inſolvent, and has applied any of the sey Bree | 
i received by him in that capacity to his own uſe, the commi are ts Bromley, 
D be conſidered as ſpecialty creditors, becauſe the commiſſioners executed a 1 Ak. 69. 


counterpart of the aſſignment to them; and the agreement, being under 
hand and ſeal, makes it in the nature of a ſpecialty debt, and es 
they may come upon his real eſtate. 
4 . i the duty of the affignees to fell all the bankrupt's property as ſoon E ports 
can be done with advantage; and, if they neglect to diſpoſe of it, the Goreing, 
upon petition of a creditor, will order a ſale, notwithſtanding — _ 
_— 
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Bonirop! the aſſignees ſhould be deſirous of keeping the eſtate, as -canceiving it to 
Laws, 325. be more beneficial for the creditors than a ſale. . : 
| 3 8 The creditors and aſſignees ſtand in the place of the bankrupt, and are 
1 Atk. 188, ſubje& to the ſome equity, and bound by all acts fairly done by him; for 
Tyrrell v. although the court will favour creditors as much as they can, it muſt be 

oo $62 where they have a ſuperior right to other perſons. „ 
Row „If a ſettlement is made before marriage, though without a portion, it 
Pawſon, Will be good againſt the aſſignees; for marriage itſelf is a conſideration, and 
x Vez. 337. it is equally good if made after marriage, provided it be upon payment 
8 of money as a portion, or a new additional ſum of money, or even an 
" Veta. 286. agreement to pay Money, if the money be afterwards paid purſuant to the 
Co. Bank- agreement. | 
rupt Laws, F So if a perſon give a bond for a ſum of money as a marriage portico, 
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4 T "ag „ and the marriage take effect, it is a good conſideration for the bond, and 
þ Säbel the aſſignees cannot be relieved againſt it. | 


= ä —— 
— * — OY 


wp. 742. Where the bankrupt himfelf, from the circumſtances of the caſe, would 
Tyrrell v. be conſidered as truſtee for another, his aſſignees will be looked upon in 


Hope, | , 
2 Atk. 558. the ſame light. 


Ex parte Byas, 1 Atk. 124. 


Ex parte If the wife of a bankrupt prior to her marriage was entitled to a tru 
| e ae eſtate, the aſſignees of the huſband are not entitled to the property vill. 
„7. Out making a ſettlement on the wife. | 


rupt Laws, 
330. 1 Atk. 192. 8. C. Grey v. Kentiſh, x Atk. 280. Worrall v. Marlar, Buſknan v. Pell, 
1 Cox's P. Wms. 458, | A 


Milnerv. But if the huſband, or his general aſfignees, (who ſtand exactly in the 
9 fame ſituation,) can get poſſeſſion of the wife's property without the 
Alams oy aid of equity, it ſeems doubtful, whether the court will interfere to allk 


Pierce, 3 P. the wife, 
W. 11 Wil- | 
lats v. Cay, 2 Atk. 67, Jewſom v. Moulſon, 2 Atk. 420. 


Ruſſelly. -Where a mortgage is made on a leaſe pledged by a bankrupt, equity 
— Fr. will ſupply a defect in the conveyance againſt the aſſignees. N 


Rep. 269. Taylor v. Wheeler, 2 Vern, 564. 


| If there is a cuſtom in the country that half-a-year's rent ſhould become 
Term Rep. due onthe day the tenant enters upon the premiſes, the aſſignees are bound 
; by it, notwithſtanding the tenant had committed an act of bankruptcy in 
before he took the premiſes, and made the agreement to pay half-a-year' "I 

rent, in advance, 

15 9 V. If a lefſor covenants with his leſſee and his aſſigns to renew his leaſe, 
of Sr, and the leſſee becomes a bankrupt, equity will not compel the leſſor u . 
1 Ch. Ca. 51. renew in favour of the aſſignees. | | 
Aſhbrooke The ſtatute of limitations wilt run againſt the aſſignees from the time 


; M | : * * . 
2 5 of the original promiſe to the bankrupt. 


2 So where in an action brought againſt the defendant by an aſſignee, he 
8 pleaded the ſtatute of limitations; the court reſolved that the ſtatutes 

Equity, bankrupts transfer the right to the aſſignee, but it is no more than the 
151. right which the bankrupt had before he had committed any act of bank pre 


ruptey, and therefore the aſbgnee muſt take it in the ſame plight and 3 ih. 


Addon as the bankrupt himſelf had it ; and that the ſtatute of limitations 3 P. W. 144. 

rok a creditor before bankruptcy agrees to take leſs than his debt, Es parte 

p that it be paid preciſely at the day, and the debtor fails of payment, he 3 

annot be relieved ; and if the debtor becomes bankrupt, the aſſignees 2 

il not be entitled to bind the creditor by his compoſition, but he has a 

ight to prove his whole debt. 5 | 

It is the duty of the aſſignees to make a dividend ae early as poſſible Ex parte 

frer the time given by the ſtatute, for creditors to come in and prove Lane,iAtk, 

heir debts : And if they. negle& making a dividend, and keep the money 3 

x their own bands, they will be liable to intereſt for it. | "bar yg tf 
f Canc. Nov. 17, 1783. Co. Bankrupt Laws, 344. 


W here the aſſignees are not entitled to the poſſeſſion of a bankrupt's Burdon v. 
viſe's property without the aid of a court of equity, they muſt make a 3 
proviſion for ber out of it, whether ſuch property be real or perſonal. Mel I 
And if the whole fund be gttainable in equity only, the wife's equity ex- Probert, 
trends to the whole, nor will a ſettlement before marriage of part of it to 14. 680. 


her ſeparate uſe bar her of it. 


(E) Of the Creditors, who are ſuch ; and herein 
| of proving their Debts, 5 


| | | Page 258 
(By 21 Fac cap. 5.) When a creditor comes to prove his debt, he is obliged to ſwear, he- 


he ther he has a ſecurity or not; and if he has, and inſiſts upon proving, he muſt deliver it up for 

the heneht of his creditors; 1 Atk. 105.; unleſs it be a joint ſecurity from the bankrupt and ano- 
he ther perſon; in which caſe he may come in for his whole debt under the commiſſion, without 
bt being compelled to deliver up the joint-ſecurity, as he is entitled to recover what he can from the 


co-ſecurity, and take his dividend upon the whole of his demand upon the bankrupt's eſtate, pto- 
vided he does not receive more than 20s. in the pound on the whole, Ex parte Bennet, 2 Atk. 
523. When, thereiore, a creditor has a mortgage, or other pledge, which he apprehends is not 
equal to the payment of his debt, he muſt N to the Chancellor to have the pledge ſold. and 
that he may be admitted a creditor for the ieſidue; and the commiſſioners may direct the ſale to 
be before them, or by publick auction. Ex 'parte Coney 20th April 1790. Co. Bankrupt 
Laws, 149. Bonds, bills of exchange, and other perſonal ſecmities, pledged or depoſited with 
a creditor, may be directed to be ſold before the commiſſioners in the ſame manner as an eſtate. 
Ex parte Hillier, 19th July 1988, bid. 1! a debtor, by way of collateral ſecurity, deliver a bill 
of exchange or promiſſory note to his creditor, without his name appearing on the paper, it muſt 
be diſpoſed of as a pledge, and the produce applied te reduce the debt, the reſidue only of the 
demand being proveable under the commiſſion. Ex parte Smith, 19th Dec. 1784. . Where, 
indeed, a perſon takes a hill without the. name of the party from whom he receives it, it may be 
a pledge, or a purchaſe, according to the agreement of the parties. If it is taken as a pledge, it 
muſt be fold ; but if as a purchaſe, it liquidates the debt to the full amouat of the bill. Ex 
tere Whitter, 6th Feb. 1790. Ex parte Roberts, 21ſt June 1789. Es parte Smith, 18th Nov. 
1789. 1d, 150, Bank of England v. Newman, 1 Ld. Raym. 442. Where a creditor has two de- 
wr 10 mands, one proveable under the commiſſion, the other not; he may apply his ſecurity, in the 
firlt place, to reduce that demand which is not proveable. Ex parte Howard, 14th June, 1790. 
time Ex parte Arkley, 26th Nov, 1791. Co. Bankrupt Laws, 150. 153. 


Corporations uſually appoint a clerk or treaſurer, who is the perſon to Co. Bart. 
e, be prove debts due to them; he mult, however, produce his appointment rupt Laws, 
under ſeal to the commiſſioners. 155. 
If the bankrupt's | eſtate is in arrear for taxes, the collector ſeems the Ex porn 
bank proper perſon to prove the debts, and he ought to E his appointment, _ ' 
| co0- that the commiſſioners may judge of the legality of it: But if the collector ry ooo 


Aon mſclf ſhould become bankrupt, having received the taxes from * two collect- 
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ors, v ho di- bitants, but not paid the money over, one of the inkabitants may proye 


vide themo- for himſelf and the reſt. 
Hey received | | 


between them, and one of them becomes bankrupt, the other hall prove, on behalf of the path, 
the whole ſom remaining in their hands not paid over. Ex parte Moggeridge añd Clarke, 4th 
Feb. 1790. Co. Bankrupe Lau, 156. | | 


Ex parte The privilege of creditors to come in and prove their debts, and bank. 
2 rupts to be diſcharged therefrom, is ſaid to be co- extenſive and comme. 
1 bene ſurate. However, the court will not abſolutely ſtop a creditor from 
William bringing an action, but put him to his election; and ſhould he elect u 
ſon, 3 Atk. proceed at law, he will hill be allowed to prove his debt, for the purpoſe 
83. of aſſenting to or diſſenting from the certificate, which permiſſion is abſo 
Ex parte lutely requiſite to make his remedy at law of any avail; for ſhould 
Capot,i the bankrupt procure his certificate, he will be thereby diſcharged fron 
Ark. 440. that action, as well as from all debts contracted before the act of bank. 
ruptcy. h | 
Ex parte i 6 a creditor has proceeded at law, before he applies to proye hi 
Williamſon, qebt under the commiſſion, he ought not to be permitted to prove withou! 
n ; | . | | 
cd relinquiſhing his proceedings at law, unleſs by order from the Great 
doubts have Seal, for the purpoſe of fignifying his aſſent to, or diſſent from, the 


been enter- certificate. 
tained of Fe 


this; but ſee ex parte Botteril, 1 Atk. 109., where the commiſſioners refuſed. 


Fx parte But the circumſtance of a ereditor proving his debts previouſly to pro- 
22 ceeding at law againſt the bankrupt, does not amount to a conclulre 
Ex parte election to take under the commiſſion, for a creditor has been fuffered u 
Lindſay, make his election of proceeding at law, againſt the bankrupt bimelf, after 
1 Atk. 220. having proved his debt, and received two dividends, upon condition df 
; 2 perie refunding what he had received. But the caſe, perhaps, might be dif 
N * arg. rent, if the creditor had in view the charging a third perſon, as the ſecu- 
rity, or the bail of the bankrupt. 
Ayletty, Therefore, where a creditor had proved his debt, and figned an agrts 
Harford, ment to permit the bankrupt to beep his houſe ſtill open for trade, and to mat 
: " Rep. zim an aunual allowance ; and the bankrupt afterwards deſerted his houk 
"IN and abſconded ; upon which the creditor proceeded to fix the bail, and 
ſerved execution upon them: The court faid, there were ſome inſtancey 
in which the court of Chancery its a creditor to do certain adds, ſuch 
as proving his debt, and voting for aſſignees, without binding him to come 
in under the commiſſion, and renounce his legal remedy. But the ce. 
ditor here has gone much farther, he has made his eleficn, has acquieſcel 
under the commiſhon, and ſhall not, on a ſubſequent unforeſeen event 
at the diſtance of a twelvemonth, deſert the commiſſion, and come up 
the bail by ſurprize. ; 
Ex pet The being choſen aſſignee, will not prevent the creditor from ſuing i 
1 bankrupt at law if he not proved his debt, for in that caſe, be cn 
«30104; only be conſidered as a creditor at large; and even if he has proved hs 
Inks: Lebt, and choſen himſelf afhgnee, he may fill elef to proceed at law, 1d 
1 Atk. 22x, be diſcharged as a creditor under the commiſſion. ; 
Ex parte If a creditor, at the time the commiſſion iſſues, has the bankrupt in ent 
Hinklin, ad cution, he may prove his debt under the commiſſion, and elect to dif 
Ps: 1775. charge the bankrupt, But if, after the commiſſion has iſſued, a credit 
. proceeds at law againſt the bankrupt, and takes his body in execution, " 
Dec. 1790. is a concluſive election, and he will not be entitled to prove fo as 1 
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ceive 4 dividend, although he ſhould afterwards diſcharge the bankevpe Oo Parte = 
out of cuſtody. | * CORO 8 3 N | Dee. f. 
” 179 r. Ex fn, 2 . Creditor having taken 
— —— to — oy jon Figs him, nn per- 
mitted to prove: Debt e 
100, 1, 2, 3+ ; 
ereditor is proceeding at law, the bankrupt is entitled Aion to | 

70 1 AS Hein, either to abide' by the e Ex parte 
put the cred ve" Hopkinſon 
the proceedings at law, or relinquiſh all beneht under it; but whether : 1 — N 
the creditor can be compelled to elect ze ſore a dividend, ſeems to be ſome- ee . 
what unſettled : though the modern determinations, ſupported by ſome of jun. 159. 
an earlier date, have moſtly put him to his election before a dividend, pro- ut Co. 

vided the application was not made before he had a reaſonable time of exa- —- 
mining into the bankrupt's affairs. 203. 
mining into P p 0 1 

If a creditor has demands upon the bankrupt of diſtinct natures, or in Ir porte 

different rights, he is at liberty to prove one under the commiſſion, and Crinfoz, 
roceed at law for the recovery of the other. Therefore, where a bank. , 270. 

Tupt had borrowed 100. upon bond of a near relation, who had arreſted Boctert. 

him upon the bond and charged him in execution; and had another de- 1 atk. 109. 

mand for a year's rent, which he offered to prove under the commiſſion, | 

but would not wave his execution upon the bond debt; and the commiſ- 

ſioners, therefore, refuſed to admit him to prove: Lord Hardaicke ſaid, 

that though it was a hard caſe upon the bankrupt, yet, as the debts were 

entirely diſtinct, he ſhould be allowed to prove. 

So, on a petition ex parte Matthews, where it appeared that Mr. Gury Ex parte 
had proved a debt under the commiſſion in right of his wife, amounting to Matthews, 
50000., being her. fortune under a marriage ſettlement, and alſo brought 3 Atk. 817. 
an action at law in his own right for a debt due to him for goods ſold and ow 
delivered ; the Lord Chancellor obſerved, the court would never ſuffer a 
creditor to ſplit a demand, and prove part under the commiſſion, and pro- 
ſecute at the ſame time a bankrupt for the remainder at law. But that. 
in this caſe there are two remedies and different rights; and he even 
thought he might have done it, if the debts had been boch in bis own _ 
right, Suppoſe, one debt had been due to Mr. Gary by bond, and ano- 
ther upon an account current, and he had brought à bill here for the ac- 
count, and an action at law upon the bond; thele are two diltin& things, 

and therefore the court will ſet him go on, both in law and equity. If 
indeed, he was to bring a bill in equity for an account current, and an 
action at law for a particular item in that agcount, the court would, in 
that caſe, oblige the plaintiff to make an election i 
If an executor becomes bankrupt, as he acts in auler droit, his bank- E parte 
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commiſſioners' aſſignment affect the teſtator's aſſets, except as to ſuch bene- 19'- Ex 
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bankrupt executor may ſtrictly be the proper hand to receive the aſſets, matter ot 
yet if his aſſignees have received any of the property, a court of equity William 
vill for the benefit of creditors and legatees appoint a receiver, with 3 Y 
whom the afſignees ſhall account. And the court will do fo upon Aug 15, 
petinion, | 7 1s. 
As bankruptcy dces not affect the right of an executor, in ftriftneſs, Ex parte 


E 


eltate ; which is not incongruous, as he does it in auter droit, and the $66. 4. 
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xpunged. 80 ex parte Hewitt, 21ſt Jan. 1789. Co. Bankrape Laws, 
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ruptey does not take away the legal right of executorſhip, nor does the Ellis, 1 Atk, 


lcial intereſt, as the bankrupt may himſelf be entitled to. But thoygh L 


he is himſelf the proper perſon to be admitted to prove againſt his own 2 Br. 
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Brooke, rt danger of embezzlement may be prevented 1 ordering the dividend w h 
2 795 paid into court: and this was done in a caſe where the petitioner un: 
If the pro- Creditor of the bankrupt's teſtator to the amount of 286/,: part of dhe 
effecis of the deceaſed, to the amount of 43 2l., were in the bankrapt! 
| ra- hands; and, on petition to be permitted to prove this demand againſt the 
eee bankrupt's eſtate, Lord Thurlow ordered that the bankrupt, as executy, 
ſaid,he . ſhould be admitted a creditor under the commiſſion iſſued againſt him f 
would not the ſum of 4327. 75. 14d., in the petition mentioned, and that the ali 
proceed nees ſhould pay the dividends into the bank, in the name, and with th, 
N Imp; privity of the accountant-general, in truſt in the matter of A. B. the bark. 
54 rupt, ſubject to further order. 2 | 

Ex parte A. creditor by an annuity, where the annuity is merely perſonal, is tu. 
Artis a Vez. titled to come in under the commiſſion, provided the penalty of the bond 
490. Ex be forfeited (a) prior to the bankruptcy. In order to prevent, on the 
3 one hand, the injuſtice of admitting him to prove only the arrears accrue 
= 4 251. due before the bankruptcy, and, on the other, the great inconyenience 
Perkins v. that would enſue if the annuity ſhould be received from time to time as a 
Kempland, accruing debt on the eſtate, a value is ſet upori the annuity, and he is ad 


q BSD: mitted a creditor for the ſum at which it is valued. 


(a) If a forfeiture has been incurred, no act of the annuitant ſhall amount to a. waver of it, for 
it is for the benefit of both paities that it ſhould be ſo, Wyllir v. Wilkes, Dough: 523, 


Fletcher v. If the annuity is ſecured by a.deed of covenant, and a bond is likewiſ: 
but, given as an additional ſecurity, which is forfeited for non-payment before 
tit. Creditor the bankruptcy the creditor, in that caſe, is not obliged to prove under 
and Bank- the commiſſion, but may proceed at law for the breach of covenant, no: 


ropt (1), pl. withſtanding the bankrupt has obtained his certificate. 
& 4 Burr. / N 


2440. Cottrel v. Hooke, Dougl. 93. 
2 ; ah An apprentice can come in as a creditor only for the ſum remainiog 
mg wr 4 49. due, after deducting for the time he has lived with the bankrupt. Its 
Barwell v. uſual, indeed, for the commiſſioners to recommend it to the creditors to 
Ward, allow him a groſs ſum out of the eſtate, for the purpoſe of binding bim u 
1 Atk. ab, another maſter ; but this, though equitable and juſt, is not what he is es- 
titled to de jure, nor, of courſe, what the court can order. 
Ex parte A petition was preferred on the part of a daughter, to be let in a2 
Macklin, creditor on the eſtate of her father, a bankrupt, for the money be had 
2 Ve2. 675: received from the managers of the theatre on ber account, offering u 
allowance thereout for living with, and being maintained by bim, during 
her acting on the ſtage. It was alleged on her part, that the court is l0 
far from giving the father all the earnings of the child, that it will not 
ſuſſer the father to be eaſed of the maintenance of a child who has a for 
tone; but will let the whole intereſt accumulate, and the father maintan 
the child, unleſs unable to do ſo, Se 4 
Lord Chancellor ſaid, he was under ſome difficulty for the ſake of be 
- precedent ; for it is true that this queſtion is the ſame as it would have 
n between the daughter and the father, if he had not been a bankropt, 
and could anſwer to an action for himſelf ; Whether after all this tar 
ſaction the daughter could in an action have recovered againſt the father 
all this money, as money had and received to her uſe ? He ſaid, it might 
be dangerous in Lendon to lay it down as a general rule, that if a fath 
having ſeveral children, who earn money which he receives, become 
- bankrupt, every child can come in and claim his flebt for that money © 
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ſhe alleged ſhe had not aſſets to pay fpecialtie r. 
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had and received while they lived together, and were part of His family. 

A father frequently ſends out his ſon to work as journeyman, and his earn- 

ings are taken to be the father s. Here, ſaid his lordſhip, the father, 

mother, and daughter were all actors, and lived together; the father re- 

ceived the whole, It is extraordinary to ſay, that after a length of time 

this ſhall be all called back, becauſe of an act of bankruptcy. He referred 

it therefore to the commiſſioners to inquire, how much the father received 

to the child's uſe, unleſs as to ſo much as was a covenant with the daughter 

herſelf But, to avoid the expence of an account, it was agreed that the 
petitioner ſhould be admitted as a creditor for a particular ſum ;' but no 
allowance to be made for maintenance, | | 

A landlord having a legal right to diſtrain goods while they remain on 

the premiſes, the iffuing of a commiſhon of bankrupt againſt the tenant, 

and the meſſenger's poſſeſſion of the goods of the tenant, will not hinder * Atk. 102, 
him from diſtraining for the whole rent in arrear ; for it is not ſuch a cu/- 103, 104. 
todia legis as an execution; and even there the law allows the landlord a 

year's rent. And though, by the aſſignment by the commiſſioners of the 
bankrupt's eſtate and effects, the property of the goods is changed, yet the 

aſſignees take them ſubject to every thing which they are ſubject to in the 

hands of the bankrupt; and while upon the premiſes they remain liable 

10 be diſtrained. | N 

But if the landlord neglects to diſtrain, and ſuffers the goods to be 1 Atk. 102. 
ſold by the aſſignees, he can only come in with the reſt of the creditors 


pro raid. 


A commiſſion iſſued againſt 4. who was a tenant of B., and owed him Ex porte 
twelve year's rent. B., the landlord, came in and proved his debt un- Grote,. 
der che commiſſion, and the aſſignees ſold the whole goods to Grove the Atk. 103. 
petitioner, who lived in the tenant's houſe. The landlord three years 
n his debt, diſtrained upon thoſe goods as being ſtill upon the 
premiſes. 

Lord Hardwicke, upon the ſecond hearing of the petition, determined, gee E porte 
that the vendee of the goods under the aſſignees was entitled/to the goods; Devine, and 
and ordered, that the proceedings of the landlord ſhould be reſtrained, Mary his 
and confined him to his remedy under the commiſſion. © rm ar 
Co: Bankrupt Laws, 221. Bradyll v. Ball, 1 Br, Ch. Rep. 427. 8. P. 


It is ſtated in 1 ul. 103., that a mortgagee of a bankrupt's eſtate, Co. Band- 

although he pays the arrears of rent that is due to the bankrupt's land- „ 0; 

lord, ſhall not be preferred to the creditors under the commilſion; unleſs 28 

he applies to the court for an order that he may ſtand in the place of the 

landlord; but, from the caſes above referred to, it rather ſeems that no 

ſuch order could be obtained, becauſe, unleſs the lanflord a&vally dif. 

trains, he has himſelf no lien upon the goods. e GUY" ER WO 
On a diſtreſs for rent, goods were ſold, and 771: 38. remained in the E ere | 

contable's hands, who became a bankrupt. 'The"tenant?dies,” nd his Dobion, - , 

executor prays to be paid this money by the aſlignets; in preference to the 7 Vin. Abr. 

other creditors. | Teo ory ao f. 

It was argued, that this comes to the hands of the conſtable by due 

courſe of law ; and the'caſe of Wright v. Dixon was" cited, where goods 

Were taken in execution by Wilcox, bailiff of Weſtminſter, who died; and 

the Judgment and execution being afterwards ſet afide; the court ruled, 

that the widow and executrix of Wilcox ſhould refund the money, though 


But 
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Bat che Lord Chancellor ſaid, that caſe was againſt an executrix ; a, 

_ - though the law makes a difference between one creditor and another, y 

in caſe of bankruptcy all creditors are upon an equal - footing. If ay 

thing remained in ecie, it might be different ; but here the money is en. 

benxled by the conſtable. therefore ordered the petitioner to cox 
in as a creditor with the reſt, 

intereſt va 


Ex parte | "Commiſſioners, after a man becomes a bankrupt, compute 
Bennet, 1 debts no lower than the date of the commiſſion, becauſe it is a dead ful 
2 Atk. 528, And in ſuch a ſhipwreck, if there is a ſalvage of part to each perſon, it 
Bromley v. us much as can be expeſted. But there is no direction in the ad for un 
Soodere, purpoſe, and it has been uſed only as the beſt method of ſettling the pry 
333 portion among the crechtors, that they may have a rate-like ſatisfadtic; 
Roche, nor does the certificate aperate as a diſcharge of the fund before veſted i 
1 Atk, 244. the aſſignees, thereby to deprive the creditors of ſubſequent intereſt, by 
extends only to any remedy to be taken againſt the perſon of the bankry, 
3 or his future effects. e . 

2 ' If an eſtate mortgaged is not adequate to the payment of princyd 
ak and ĩntereſl, the intereſt is only to be calculated to the date of the em- 
1789, cited mmon. 

Po 4 Anv"oudt>y Ex parte Hevey, roth Nov. 1792. Co. Bankrupt Laws, 227. 


7 Vis. Abr. But, if it is ſuſſioĩent for that purpoſe, the aſhgnees cannot redeem uit 
210, out paying intereſt to the time of redemption. 
x Atk. 75. A ſpecialty creditor cannot have intereſt beyond the penalty containe 
nn his ſecurity, but a creditor by note carrying intereſt may receive the 
22 full amount: However, if the bearing of intereſt is not ſpecified in the 
1 Atk, 151 note, it will not of itſelf entitle the bolder to claim any; but he ny 
prove the whole ſum Tpecified in the note, notwithſtanding he dedutted 
| the diſcount at the time of receiving it. - | 
"Bromley v. There is a difference between debts that intereſt and a ſpecul 
ey W 
Child, depoſit of goods and ſtock ; for in the former, the intereſt ſhall be cov 
2 Atk. 259. tinued down to the date of the commiſſion, but in the latter it is obe. 
wiſe, for the intereſt ſtops from the time of the depoſit, and a calculatm 
ſhall be made of the value of the whole entire thing depoſed, both pri - 
- cipal and intereſt, be it ſock or goods, according to the market price 
the time of the depoſit. 
Where a joint commiſſion is taken out, and the uſual order abtained 
jus0cor keeping diſtinct accounts of the ſeparate eſtates of each partner, ie 
Dieditots of the ſeparate eſtates are not entitled to intereſt upon their dete 
after che payment of twenty ſhillings in the pound, unleſs the joint cred i 
4ors. have alſo received twenty ſhillings in the pound 3 but the overplu f 
the ſeparate eſtate muſt. be applied to increaſe the joint fund. | 
. Ex parte Thus, upon a petition by ſeparate ereditors to be allowed intereſt « 
2 their debts carrying intereſt, before the ſurplus of the ſeparate eſtate ſhoul 
wo be carried over. to the joint account, it appeared that à joint commilia 
bhuad been taken out againſt two bankrupts, and an order obtained for leg 
ing diſtinct accounts, and that there was a ſurplus of the ſeparate ella d 
one of them, after-.paying.his ſeparate creditors twenty fhiſlings is tit 
Sound; but the Lord Chancellor was of opinion, that ſuch ſeparate cr 
ditors were not entitlod to neck, aal the joint eſtate had alſo jab 
twenty ſhillings in the pound, therefore diſmiſſed the petition. 
Aylett v. On actions, Ht ni gt ps A or for a tort, the ladgment whe 


5 Bl. Rep. bine, relates to the verdict; and the colts de incremento, 9 taxed. uc 


* 
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annexed to thoſe aſſeſſed by the jury, and become conſolidated with them 2317. Ex 
by a fair and equitable relation of Jaw, and therefore they may be proved 7, Tal- 


J as a debt, if the verdict is prior to the bankruptcy, bot, 4 Burr. 
: | 2445-Lang- 
* Ch. Rep. 46. Lewis v. Piercy, I H. Bl. Rep, 29. : 


A bond, though it is not aſſignable at law, may be proved by the aſſignee Co. Bank- 
under the commiſſion ; but the aſſignor mult join in the depoſition that he "4 Laws, 
hath not received the debt, or any part thereof, or any ſecurity or ſatis- — 
faction for the ſame. | 

If a perſon gives an abſolute bond to another who became ſurety for Touſkinty, 
him, or who accepted bills of exchange drawn upon him by the obligor, Martin- 
not having effects in his own hand to anſwer them, it is a good conſidera- Tem Re 
tion for the bond, and he is entitled to prove it as a debt under the com- 100. ah 
miſſion, although he has not himſelf paid the money at the time. | . 

If a bond, given by a trader to ;ndemif) another who has become E parte 
ſurety for him, be forfeited before bankruptcy, the ſurety may prove pay- Cockſhot," 
ments made by him, ſubſequent as well as prior to the bankruptcy. in Can. 23d 

The holder of a bill of exchange is entitled to prove his debt under a — 
commiſſion againſt the drawer, acceptor, and indorſer, and to receive a — 4 
diridend from each upon his whole debt, provided he does not in the 
whole receive more than twenty ſhillings in the pound. But there is a Cooper v. 
diſtinction in this caſe, where the creditor applies to prove his debt after Pephs, 
having received a part, and where he applies to prove previouſly to having 4— 2 
received any payment or compoſition; for if the creditor at the zime of Wildman, 
proving has received any part of the bill, he can only prove for ſo much as 1 Atk. 109. 
remains ; but if, after having proved for the whole, he receives a part of zu aVez. 
the bill from any of the dns 4 liable to pay it, he is entitled to a dividend 25 contra. 
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or his aſſignees may come in againſt the original or principal debtor. But Ryiwicke, 
this, as before obſer 5 oy 2 3 


ed, the debt; however, if the holder of the bill prove it under the commiſſion Er 
the againſt the. perſon who ultimately ought to pay it, before the ſurety is Marſhal, 
eo! called upon, the ſurety ſeems to have an equitable right to ſtand in the * Atk. 129. 
5. place of the holder, and receive the dividends upon his debt. i 
10 If a perſon diſcounts ſeyeral bills for another who afterwards becomes Co. Bank 

2 bankrupt, and the holder proves the aggregate amount of the bills, ex - 5 Lars, 
0: cepting them as a ſecurity ; and any of the bills are afterwards' paid in 198, a 
xd 3 the amount of the bills paid muſt be deducted from the proof, and * 42 — 
un the future dividends be paid upon the reſidue of the debt only. In the and Potter, 
ee e manner, where bills of exchange have been given as a ſecurity for a 19th Nov 
0 general balance, or for à debt exceeding their amount, and upon a bank- 20d 210 


5 they mult be taken as. a payment pro, tanto, and the future dividends 
— e on the reſidue of his debt. One Lee, a bankrupt, was indebted to Ex parte 
. lch and Company, bankers and partners, in 159“. 15s. 2d. for money N 
3) them advanced to him, and intereſt. thereon, .for — which he 2 22 
or. VI. M EET indorſcd 
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indorſed to them two promiſſory notes and a bill of exchange. This debt 
they proved under the commiſhon. Aſter the proof Welch and Co. were 
fully paid one of the notes, amounting to 58/. 125., by the drawer, and 
they Jekvered up the note to him; b which means the debt from the 
bankrupt was reduced to 10 10. 3s. 2d. Welch and Co. infiſted upon re- 
ceiving their dividends upon the whole 1590. 1'5s. 2d. proved by them, 
notwithſtanding the payment of the ſaid note; upon which the aflignee 
preſented a petition to expunge or deduct the ſum of 58/. 125., the amount 
of the note, from their debt, which, after hearing counſel, was ordered; 
and it was directed that Welch and Co. ſhould be paid dividends only 
on the ſum of 1014. 3s. zd., reſidue of the ſaid ſum of 1591. 157. 2d, 
ratably, and in equal proportions, with the reſt of the creditors of the 
_ bankrupt. Pls | 
Co. Bank- f a bill of exchange or promiſſory note is drawn by way of accommo- 
24 OY, dation; yet the party holding it for à valuable conſideration is entitled to 


Ea parte prove to the whole extent of the bill or note, and receive the dividends, 
King, 10th. provided oy do not amount to more than twenty ſhillings in the pound, 


Nov. 1786. on the conſideration which he gave. 1 
Er parte | ; 


. 
Croſley, 3 Br. Ch. Rept 237. 


* 


Touſſaint v. The liability to pay money is a good conſideration for a bill of exchange, 
Martin- and will entitle the party to prove it, although the payment is to be made 
k nant, ſupra. . f : d ; . A d . d I] ih. 
Ex parte in future, or depends upon contingency,—And this does not at all mi 

Maydwell, tate againſt the rule that contingent debts. are not proveable; becauſe the 


5 16th Aptil claim under the commiſſion is upon an inſtrument creating an abſolute debt 
1 Sand E at law, for which the ſubjecting one-ſelf as a ſurety, or the delivering of 
FI „Ex | 


„ parte Beau. counter: notes is a good confideration. 


foy, 22d Jan. 1587, Ex partie Lord Clanricarde, 25th July 1987. Co. Bankrupt Laws, 199, 200, 
1, 2, 3. f | 


Tf the indorſer of a bill is compelled to pay it on account of the fa- 
| lure of the acceptor, he may prove upon the bill under the commiſſion 
' againſt the acceptor, although he did not take it up till after the commil- 
ſion iſſued. | | | 
"Ex parte | The houſe of Scott and Pearſon having had frequent occaſions to get 
ei REY their bills diſcounted by perſons at Briſtol. and continuing to require a be- 
13 gotiation of paper, they applied to Millins, the bankrupt, and to one 
* Forſyth, to aſſiſt them by lending their names to bills, which were to be 
diſeounted by Samuel Span of ' Briſtol, for the uſe of Scott and: Pearſon, 
whoſe names were not to appear thereon. Accordingly (amongſt others) 
"three bills were drawn by Forſyth upon Wilkins, dated 28th of May 178), 
for 800/. each, payable three months after date. Two to the order of 
Samuel Span, and the third to the ordet of the drawer ; which laſt was 
endorſed in blank by the drawer. They were all accepted by Wikis 
| about the time of their being drawn. The three bills were put into the 
_© | poſſeſſion of Scott and Pearſon, and were by them ſent down to Spun 
dat Briſtol, who endorſed them, and procured them to be difcounted by 
other perſons, and remitted the value to Scott and Pearfon, in Brise 
bank bills. Before the bills became due, both Scott and Wilkins became 
5 vue and afterwards Span, as the endorſer, was obliged to tale 
em up. 1 
Under theſe circumſtances Span was admitted to prove the bills 


under 
Wilkins's commiſſion, And this petition was preferred to have the prov! 
of the debt expunge l. 8 
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be reheard and the debt expunged. 


compoſition-· deed. 


bankruptcy cannot. 


in goods, have been very often obliged, and more eſpecially of late 


| ©* upon a good and valuable conſideration bond fide for any ſam of money 


BANKRUPT. 
The Lord Chancellor conſidered it as a very clear point, that a bill of 


163 


neootiated after the bankruptcy of the acceptor, might be proved g. .. parte 
1 although the party was not poſſeſſed of it at the The 
time of the bankruptcy» 
as to the conſideration, 
though not to 
2 fair manner: 


for the debt accrued by the acceptance; and that, 1 Atk. 73. 
there was à clear conſideration paid in this caſe, Bingley v- 
Wilkins ; and that Span became the holder of theſe bills in Go. 2 
his Lordſhip therefore diſmiſſed the petition. rupt Laws, 
Tread, praying that the foymer petition might 24. 


A new petition was Pre 18th July 


The Lord Chancellor, after bearing counſel, expreſſed himſelf to be $7; Brooks 
very clearly of the ſame opinion. ; 1 Rogers, 


Rep. 640. Howis v. Wiggins, 4 Term Rep. 714. 


Ex parte 
Smith, 3 Br. 
Ch. Rep. 1. 


'The colts and charges of proteſting bills before an act of bankruptcy 
may be proved: but ſuch colts accrued by proteſting bills after an act of 


Anon. 

Y Ark. 140. 
x parte 
1 
Ch. Rep. 597. See Francis v. Rucker, Ambl. 67a. 


The 7 G. 1. c. 31. reciting © Whereas merchants, and other traders . 
1549. 2 P. 


« years, to fell and diſpoſe of their goods and merchandizes to ſuch per- * 225. 


„ ſons as have occaſion for the ſame, upon truſt or credit, and to take Notwith- 
* bills, bonds, promiſſory notes, or other perſons? ſecurities for their ſtanding the 
„ monies, payable at the end of three, four, or ſix months, or other P'eambe 
future days of payment; and the buyers of ſuch goods becoming bank- . 2 
* rupts, and commiſſions of bankruptey being taken out againſt them be- « ſecurities 
fore the money upon ſuch bonds, notes, or other. ſecurities became for the fale 
„ payable; it hath been a queſtion, Whether ſuch perſons giving ſuch uk hl 
credit on ſuch ſecurities ſhould be let in to prove their debts, or be dies- yet it 
* admitted to have any dividend or other benefit by the commiſſion, be- is holden to 
fore ſuch time as ſuch ſecurities became payable ? which hath been a <xtend to 
great diſcouragement to trade, and great prejudice to credit within this 2 2 
* realm:” Therefore enadts, That every perſon who hall give credit the pay- 
* on ſuch ſecurities as aforeſaid, to any perſon who ſhall become bankrupt ment of 


money ; and 


* or other matter or thing whatſoever, which ſhall not be due or payable _—_— 


at or before the time of ſuch perſon's becoming bankrupts, ſhall be ad- feewity,” 
* mitted to prove his bills, bonds, notes, or other ſecurities, promiſe or do not 
agreement for the ſame, in like manner as if they were made payable e mo . 
© preſently, and not at a future day; and ſhall be entitled unto, and ſhall e 
: have and receive a proportionable part, ſhare, and dividend of ſuch debt. but 

5 bankrupt s eſtate, in proportion to the other creditors of ſuch bankrupts, ſecurity | 
2 deducting only thereout a rebate of intereſt, and diſcounting ſuch ſecu- —.— * 
: nues payable at future times, after the rate of five pounds per centum 2 pd 
annum, for what he ſhall ſo receive, to be computed from the actual Bankes, 

. payment thereof to the time ſuch debt, duty, or ſum of money ſhould Coup. 540, 

x | M 2 | 40 Brooks v. 


Lloyd, 


. 


x64 1 5 BANKRUPT. 


| Macartyv- A bill dtawn before the bankruptcy, though not proteſted till after, 


1 doctrine is now conſtantly followed, and admitted. Lord Chancellor 


+ Term e or would hare become dus and payable in amd by uch feind 
Re ny , « aforeſaid.” | | 

3 17. | 1 

By 19 G. 2 And every perſon who ſhall become bankrupt ſhall be gif 
c.32.$2. 4 gf and from all and every ſuch bond, note, or other ſecurity as afor. 
Demands, 4 faid, and ſhall have the benefit of the ſeveral ſtatutes now in force 
on policies ; of orce 
ofinforance, ** againſt bankrupts, in like manner to all intents and purpoſes as if fach 
bottomree „ ſam of money bad been due and payable before the time of his becon- 
and reſpon- 4 ing bankrupt.” wp 

dent ia bonds ; 

may be claimed before the loſs happens, and proved when it does happen: and theſe debts (ha! 
in like manner be diſcharged by the certificate. And it hath been holden, that inſurance upon 
lives are within this ſtatute, though not mentioned in the preamble. Cox v. Liotard, Dougl. 166, 


Barrow, u debt that may be proved under the commiſhon, for the debt accrues in. 
2 Str. 949. b . 

7 Will 18. mediately upon the drawing. 
Er pars A. baving contracted with the Eat · lndia Company at one of their ſala 
F. 3 for the purchaſe of a parcel of goods, to be paid for at a future day, he. 
pany: 1 P. fore that day became a bankrupt. Ed. Aing held this caſe not within the 
ms. 395, above ſtatute, becauſe the goods were not delivered, nor was the contra 

ſigned by the party. | 
Tully v. P8050 Of. . 

Ae Contingent debts are ſaid not be included in the ſtatute 7 G. 1.; becauſe, 
2 Ld.Raym. it being uncertain whether they will ever become due or not, it is impaſ. 
$46. ſible to make ſuch abatement of 51. per cent. as the act directs. And thy 


Caſwell, King, indeed, declared, that though a debt be contingent, when the 


2 P. Wms. obligor becomes a bankrupt, yet if the contingency happens before the ; 
497. diſtribution made, ſuch contingent creditor may come in for his debt; ot 
if the contingency happen before a ſecond dividend, the creditor may e 
come in for his 3 thereof. But this has been ſince over · ruled, 
1 and the contrary poſition eſtabliſhed, for Lord Hardwicke ſaid, that Lord | 
Groome, King's was barely an obiter opinion, and that Lord Talbot afterward f 
I Atk; 118. doubted of Lord King's aſſertion, and that he himſelf had differed i 
from him entirely on a former occaſion, and that he ſtill adhered to hs f. 
nion. | 
1 * having only a cauſe of action, cannot come in and prove it 883 
debt; becauſe the damages that may be given are conſidered merely u 
= contingent. _ ; | ; 
z W270. Therefore if a leſſee ploughs up meadow. ground, for which he is bound 
to pay the leſſor a certain ſum of money, as a penalty, that penalty cannot 4 
be proved as a debt under the commiſſion : nor, if a man be bound in 1 
obligation, in a certain ſum to perform covenants, and the obligor, before 
he becomes a bankrupt, breaks thoſe covenants, can the obligee proie d 
* darie this as debt under the commiſſion, WN I 
Todd, So where in an ejectment, a verdict was given for the plaintiff wi | 
3 Wilſ.270. nominal damages, but, before the judgment could be entered, the defet- a 
dant became a bankrupt, and in the term following the plaintiff ſigned js hb 
ment, and had coſts de increments then taxed and allowed to him: of 
Henley held theſe coſts did not become a debt till the judgment, and were w 
conneRed therewith, and that the plaintiff could not be itted to pro a 
de ſume as a debt under the commiſſion. ; th 
Waltery. And where, in a caſe of aſſault and battery before . dun Bl e 
3 Will.272, the bankruptcy the plaintiff had a verdi&t with damages, had 10 pl 


bees. 
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zugomem till after the certificate; the court were of opinion the plaintiff 

as come in under the commiſſion, that it was not a proveable debt, 

or 2 debt due at the time of the bankruptcy. N | 

And upon the ſame principle, where one Speaps was committed for a Er parts 
contempt in non-payment of colts, which were taxed ſubſequent to his Sucaps, 
bankruptcy, but the order for the taxation was made before it; upon a 7 4s 
motion for his diſcharge, upon the ground of the debt being diſcharged by ory 
his certificate, it became a queſtion, Whether this was to be conſidered 

as 2 debt ariſing anterior or poſterior to the bankruptcy ? It was argued, 

that all proceedings under an order of court were to haye relation in point 

of time to that order; and conſequently that, as the order was made 

before the bankruptcy, the debt was to be conſidered as having originated 

in that order, and ought to be diſcharged by the certificate, 

The Lord Chancellor obſerved, it is generally true, that, where ſeyeral 

diſtin acts are neceſſary for the completion of any buſineſs, the comple» 

tion refers to the inchoation. But the queſtion is, Whether the making 

an order can be conſidered as ſuch inchoation ? And he ſaid, he thought 

it clearly could not. That it might as well be ſaid, the damages aſſeſſed 

in treſpaſs are to have reference to the treſpaſs, which they certainly have 

not, for they have their origin in the judgment. He took it to be clear, 

that in all inſtances in the court of Chancery, the taxation conſtitutes 

the demand; and as the taxation was ſubſequent to the bankruptcy, 

the debt is therefore ſo, and copſequently he could not diſcharge the 
bankrupt. 

Where an annuity is ſecured by a deed of covenant, the growing pay - Cottrell c. 
ments are contingent ; and therefore an action may be brought, notwith- Hooke, 


ſtanding the bankruptcy and certificate of the covenantor. * 93+ 
ert i, pay rent, See Ludford v. Barber, 1 Term Rep. 86.; and Hornby v. Houlditch, 
there cited. 


p 
* 
19 


If a perſon lends a trader ſtock in the publick funds, to be replaced as Atterſon v. 
ſtock; without naming any particular time at which it. is to be inveſted; he um 
if the trader becomes bankrupt before he has been required to re-place the erm 


3 
. * . R * *3 * 
ſtock, it is a contingent debt, and cannot be proved. — enn 


; Rep. $70. 
Ex parte Bartlett, 19th May 1792, S. P. Co. Bankrupt Laws, 245» 
In collateral undertakings, if the party engaging to ſecure the debt of Alſop v. 
another, himſelf becomes bankrupt before that debt is payable to the prine Panel. 8 


cipal, the creditor cannot prove under his commiſſion. Ex parte 


Adney, Cowp. 460. 


Was a N 2 bail for another, it is conſidered as a contingent l 
de nd if the bail commit an act of bankruptcy before the judgment, art“ 

u Cannot be proved under the commiſhan. ahi : ; IP 

Accordingly, where the defendant, the gth of May 1734, was bail on 

2 writ of error, and, on the 25th of Ofober 1734, committed an act of 
bankruptcy, and after a commiſſion obtained his certificate; on the 12th 

of November 17 35, the judgment was affirmed; and, in an action of debt 

upon the recognizance, he pleaded his diſcharge, and that the cauſe of 

attion aroſe before his bankruptcy ; Lord Hardwicke, Chief Juſtice, on 

the trial, held that the defendant was not diſcharged, according to the 

cale of Tully v. Sparker, for this was but a contingent debt, for which the 

Plintiff could not come in under the commiſkon. | 


8 * 


Taylor v. Where a man undertakes to pay a ſum of money for another, his under. 
M.ills, taking alone will not create a debt that he can prove under a commiſkon; 


1160. another is taken in execution for that debt, his impriſonment- is, conſidered 


Jones, 1 Term Rep. 599. : 5 | 
Goddard v. This principle alſo extends to the caſe where one man is bail for ano. 
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_ ac and if an act of bankruptcy intervenes: between the undertaking and the 


v. Thomp- actual payment, it can never be proved, and the creditor can only reſon 
ſon, 2 Stra. to de eee perſonally. But if the party engaging to pay the debt of 


8 . as a payment and ſatisfaction of the debt, ſufficient to give him a right ts 
Whiffen, prove under the commiſſion. 2 e 3 Os 

Wilſ. Ss. F574 . f N Kein 
eee v. Hockley, 2 Bl. Rep. 840. Heſkuyſon v. Woodbridge, Doug. 165. Taylor v Mill, 
Cowp. 525. Kettier v. Raynes in Canc. June 12, 1784. Co. Bankrupt Laws, 258, Paul, x, 


Vander- . . we 
17 in ther, it having been determined that he cannot prove as a creditor under 


3 Will. 262. a commiſſion againſt the principal, till he has paid the debt for which he 
became anſwerable; and that if the act of bankruptcy committed by the 
prineipal is prior to the bail's having paid the debt, he cannot prove it 
under the commiſſion. | | | 

Atkinſon, But the hardſhip of not admitting a ſurety to prove a debt which 
Baker, and he pays ſubfequent to the commiſhon, is in ſome meaſure relieved when 
Piling, in the original creditor has made his proof before he calls upon the ſurety 
"th fol for payment; becauſe the ſurety is holden to have an equitable right u 
1792 Cb. ſland in the place of the original creditor, and receive dividends upon hi 


Bankruts proof. | 
Laxvr, 264. 


1 a 
2 Where the contingency, upon which money is made payable to a vik, 
Hill, Co. is the bankruptcy or inſolvency of the huſband, ſuch debt cannot be proved c 
Bankrupt under the commiſſon, | ' 
Bat the wie's own fortune may be ſettled-on the huſband until he fails, and then to her ſeparit: \ 
'uſe, Lockyer v. Savage, 2 Str. 947. => 0 

8 ˖ 5 £ 2. n 

(a) Ex * Though it be eſtabliſhed (a) agreeably to the general rule, that a vit t 
Caſwell, ſhall not come in as a creditor on a mere contingent proviſion, yet if the F 
2P. Wis. aſſignees go into equity to enforce the performance of a trull, as the (; 
40% Ex gu . quiry Peron 5 
arte Jef- require equity, they ſhall be obliged to do equity, and ſecure the ſettle tb 
Feries, Vin. ment to her. One Blanchard, a cabinet: maker, married the ſiſter o is 
dee a '1 Calliford, who had gool. portion ſecured by land. Blanchard, on his { 
Bankrupt, pl. marriage, gave a bond to leave his intended wife, if ſhe ſurvived hin, a 
7. Ex parte 500. or a third of his eſtate, at her election. Blanchard became a bank 7 

- Kivg, Dav, rupt. A bill was brought by the aſſignees ta have the 5000. raiſed by hh 
0 ju iel ſale, and decreed accordingly; but with this, that the wife ſhould conc of 
F 8 in as a creditor upon the 500. bond, and what ſhould be paid in reſped di 
Brown, Co. thereof ſhould be put out at intereſt, and received by the creditors, du 

| Benkrupt ing the life of the huſband; and if the wife ſurvived, then the money | 
3 267. ſhould be paid to her. H. 
Holland v. Calliford, 2 Vein. 662, 
2 Vern, 94. A debt contracted ſubſequent to the bankruptcy, though the credits fur 
have no notice of it, cannot be proved. hin 
Ex purte A debt made void by the ſtatute ought not to be permitted to be proved, my 
Skip, Ven. ag a debt bn an uſurious contract; and though the rule of the coun d aft 
459. ae Chancery is, upon a bill to be relieved. again demands of uſurious iote- tha 
ſold, to be telt, not to make void the whole debt, but to make the party pay whit pro 


real} 
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} due; in 2 commiſſion of bankruptcy the aſſignees have a right to 
"oF 7 K. whole is void, as an uſurious contract. And unleſs the 
( gnees and creditors ſubmit to pay what is really due, the Lord Chan- 
cellor has not power to order it, and applications of this nature have been 


frequently refuſed. 


know the deſtination of the ſhip. Co. Bankrupt Laws, 232. 


from the date, for 100/., B. indorſed it over to C., allowing a diſcount 
of a guinea and a half, being at the rate of g/. per cent. When the note 
became due, C. took a joint bond from the drawer and indorſer for the 

100/., though he paid only 98“. 87. 64. The commiſſioners had admitted 


out this fact afterwards, they ordered his dividend to be ſtopped, The 
Lord Chancellor, upon his petition, would not dire& him to be admitted 
to his dividend, but ordered an iſſue at law to try whether the bond was 
uſurious. 

But whatever were the event of the iſſue directed by the court in this 
caſe, it ſhould ſeem, if the contract was originally uſurious, the note is 
void, and cannot be proved even in the hands of an innocent indorſee ; 
for, upon an action brought on it, the defendant's plea of uſury would be 
a complete bar. N 

la caſe of debts uncertain in point of liquidation, as between two. mer- 
chants in balancing accounts, the matter reſts upon a claim, to aſcertain 
the ſum that was due at the time of the bankruptcy. So where a creditor 
cannot aſcertain his debt with certainty ſufficient to enable him to ſwear 
to it, or is not able in other reſpects ſatisfactorily to ſubſtantiate it ; or 
where the agent of a creditor cannot produce his authority, and in many 
other caſes where there appears a probable foundation of a demand, though 


cannot receive without completely proving his debt. If a claim is not 
ſubilantiated in reaſonable time, the commiſſioners may (trike it out, and 
they generally do ſo before a dividend is declared, unleſs ſufficient reaſon 
is offered to them for prolonging the time; but the creditor is notwith- 


Iu ſtanding afterwards at liberty to prove his debt and receive his ſhare upon 
, any future dividends. However, in ſuch caſes where there has not been 
nk- groſs laches, the Lord Chancellor will make an order that ſuch creditor 
71 ſhall be —_ his proportion of the dividend out of the money in the hands 
4 1 5 1 gnees, upon condition that it does not break in upon any former 
pe vidend, | | 


Hutt, 37, Hob. 3873 or if only a partial diſtribution. 2 Ch. Cat. k54« 
A Creditar three years and a half after having received a dividend, re- 

funded the dividend, brought an action againſt the bankrupt, and held 

him to bail. The bankrupt thereupon petitioned that the proceedings 


wed, might be ſtayed : but the court diſmiſſed his petition, the action being 
rt dl after the bankruptcy, and the bail therefore not being ſurpriſed : they ſaid, 
inte that the length of time made againſt the bankrupt, for he ought to have 


procured his certificate ; that the caſe, therefore, mull be 2 


167 


India, con- 
trary to 
the ſtatute, 
cannot be 
proved. Ex 


parte Mog- 
idge, 22d 


Dec. 1991. The petitioner admitted to prove, it appezring on a trial at law, barks did not 


A. gave a note of hand without conſideration, payable to B. two months Ex porte 
: Thompſon, 


1 Atk. 125. 


him as a creditor under a commiſſion againſt the drawer; but, finding - 


Lowe v. 
2 5 
oug. 716. 
3 wilr 271. 
» Banks 
rupt Lewes, 
319. 


not ſufficiently made out, it is uſual for the commiſſioners to ſuffer a claim. 
to be entered ; but that will not entitle the party to a dividend, which he 


Page 259 


(By the 1 Fac. 1.) But they may come in after four months, if diſtribution be not made 


Ex parte 
Wright, 


2 Vex. jun. 
9. 
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W  pankvet 
= dhe general rule; that a creditor refunding à dividend. may proceed u 
law. A motion being made for coſts upon this diſmiſſal, Lord Commiſ. 


fionet Eyre ſaid, he never knew an inſtance of coſts being given on an 
application to put a party to his election. 


(F) Of the Bankzupt's Eſtate and Effetts, to 
wbich the Commilttonezs or Aſſignees are en; 
titled, when it ſhall be ſaid to be veſted in 
them; and herein of fraudulent Diſpoſiti: 
ons by the Bankrupt, and the Attions the 

- 2 may bring foz the Becovezp there: 
| 0 , | 


(By 13 Fliz.) Copybolds, though mentioned expreſsly only in this aft, have yet been dcter. 
mined. to be within the purview of all the acts. Cro, Car. 550. 
As to future real eſtates, there muſt be a new bargain and ſale, Ex parte Preudfoot, i 
Atk. 253. 


Paine v. By 5 14+, © No purchaſer for good and valuable conſideration ſhall 
Teap, te be impeached by virtue of this or any other a& heretofore made again 
1 Salk. 109. ,, bankrupts, unleſs the commiſhon be ſued forth againſt the bankrup 
« within five years after he ſhall become ſo.” 
Lofft, 11. A bankrupt having an eſtate, in right of his wife, ſettled to himſelf for 
11 life, with other intervening uſes, remainder to himſelf in fee, with power 
to change the uſes; it was holden, that the remainder in fee veſted in 
the aſſignees, and his power of revocation was gone. | 
Newland ' The commiſſioners may aſſign lands in fee when the bankrupt owes i 
855 debt by ſtatute, if the ſtatute is not ſned and executed before the bank 
Hitchoos +. ruptcy. And the aſſignment ſhall prevail againſt a ſecond mortgagee who 
Sedgwick, purchaſes the prior mortgage, if the ſecond mortgage was made after 
2 Vern.156. commiſſion ſued out, although the mortgagee had no notice of the con- 
Nd em. is. 


Tab 6. been ſued, but a ſecret act of bankruptcy committed? Collet v. De Golls, Ca. Teng 


| If there be two joint-tenants, and the one becomes bankrupt and dis, 

Billing. 111, it is ſaid, the bankrupt's part ſhall be ſold, and that there ſhall be u. 

Good. 89. ſurvivorſhip ;, becauſe the bankrupt s moiety is bound by the ſtatutes; ad 

1 Com. alſo the bankrupt had power to ſell the fame in bis life-time, and might 

Dig. 530. depart with it. And, by the 1 Fac. c. 15., the commiſſioners, after tb 
; bankrupt's death, may proceed in execution, in and upon the commiſhod 
for and concerning the offender's lands, tenements, E9c., in ſuch fort © 

if the offender had been living ; which they cannor do if the ſurvivorlbip 
Is allowed to take place, oy 

Becks, If a mortgage is made by a bankrupt tenant in tail, without ſuffering 
4 1 Will 8 recbvery, the aſſignees ſhall take advantage of this defect, and hold tit 

| land after the death of the bankrupt clear of the mortgage. 

Edwards v. But if the deed contains a covenant for further aſſurance, the mortgage 
Arpichee, will be entitled to retain his ſecurity againſt the creditors under the con 
2 Br. Ch, im | | 
Rep. 632. AE, | 
Pye v. Danbuz, 3 Br, Ch. Rep. 595. 
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lord is to be compounded with for the admiſſion, by the expreſs 
1 my of the ſtatute but if the commiſſioners ſell a 5 
dhe vendee tenders to the lord a competent fine, which the lord refuſes, Stone, 127 
und will not admit the vendes, he may enter. ö | 
Where the commiſſioners ſell the copyhold lands, the bargain and ſale Parker v. 
vinds the copyholder, and bars his eſtate and he is no copyholder after Blacks Cre, 
the bargain and fale is enrolled z for the bargainee, by the ſtatute, is only SON 
barred to take the profits until admittance, which is for the lord's benefit 
in reſpect of the ſine due to him; and, when the bargainee is admitted 
by the lord, the eſtate ſhall veſt in him, and have reference to the bargain 
and ſale, and ſhall deveſt the claim of any intermediate eſtate. As if the 
bankrupt dies between the bargain and fale and the admittance of the bar- 
| gainee, his wife (where the cuſtom of the manor is, that the wife of a 
copyholder dying tenant, ſhall be endowed) ſhall not be endowed. And 
if the commiſſioners aſſign the bankrupt's copyhold eſtates to the general 
aſſignees, they are to be conſidered as vendees; for if not, the aſſignee 22 * 
might continue in poſſeſhon for years before he made a ſale; and yet, by 128 F 
an expreſs proviſion in the act, he is reſtrained from receiving the profits 
till he has compounded with the lord; and therefore the aſlignee muſt, 
upon his admittance, pay a fine to the lord, and upon ſale of the eſtate, 
another fine muſt be paid: However this inconvenience may be avoided 
by excepting copyholds out of the deed of aſſignment of the bank- 
rupt's eltate, for the commiſhoners may convey to a purchaſer in the firſt 
inſtance ; and, by leaving out the copyhald eftate of a bankrupt in a tem- 
porary aſſignment, the creditors will run no riſk with regard to the crown, 
for an extent will not affect it. : 
In caſe of a patron becoming a bankrupt, the commiſſioners may ſell 1 Burn's 
the advowſon of the living; but if the church be void at the time of the £<</- Low, 
ſale, the vendee ſhall not preſent to the void turn, but the bankrupt him 4 ed. p. 128. 
ſelf, becauſe the void tarn of a church is not valuable. 
The commiſſioners may fell offices of inheritance, and for terms of 1 Ak. atz. 


years; but an office concerning the execution of juſtice (and therefore £x parts 
con (RS withio 5 && 6 Edw. 6. c. 16.) cannot be ſold. Lyons, 


Ambl. 8 
Place of Jew-broker not falcable. 


On the other hand, a place that does not concern the execution of juſ- £x parte 
tice, but only the police, may be fold. r, 


ds 215. Ambl. 73. 8. C. 3 Term Rep. 681. The pay of an officer is nat . 
* Rep. 248. 1 H. Bl. Rep. 647. Co. Bankrupt Laws, 355. 

might The commiſſioners may aſſign a poſſibility of a right belonging to the Higd 
er the bankrupt, but it muſt be ſuch as (a) can be aened 2 Al. 2 dif. Wilamw 
niſſod cloſed upon the laſt examination. | | 3 F. Was, | 

| 2. 2 Atk. 
* 420. (a) Moth v. Frome, Ambl. 394. 


A. being about to renew a leaſe of an eſtate, at the expence of a fine Fryer v. 
of 160, borrowed of B. 80l. (of which B. himſelf borrowed 5ol.), and Om Nen 
gave a promiſſory note to repay the money, unleſs ſhe ſhould bequeath the . 
eltate to ſome or one of his children; ſhe afterwards deviſed the eſtate to 
B.'s daughter; but, before the deceaſe of A., B. had become a bankrupt. 
eco His aſignees claimed the 80l. or half of the eſtate, 45 being purchaſed by 

wg for 3 mc hah a child under 1 Fac. 1. c. 15.3 and, 
gat ined a decree, which, an appeal ta 
the Chancellor was affirmed, = 8 


42 a In 
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Walker v. In a caſe before the court of Chancery it appeared, that the Plaintif 


0 J 4 408 were aſſignees under a commiſſion of bankruptcy againſt the father of the 
, 93. gefendant, who in 1739, conveyed all his ſhop, goods, Ce. by bil o 
ſale to the defendant his ſon, and in 1740 became bankrupt. In the yea 
1718, he, after marriage, conveyed to truſtees his real eſtate in confide; 
ation of five ſhillings, and other valuable conſiderations, in truſt for hin, 
ſelf for life, to his wife for life, then to his eldeſt ſon if he ſurvived hi 
father and mother, and ſo to the next ſon, &c. 
Lord Hardiwicke ſaid, as to to the firſt part of the caſe, there was ny 
a foundation to ſet aſide the aſſignment of the houſehold goods as frauds. 
lent, becauſe it was made many months before the bankruptcy, and the 
conſideration of the aſſignment was proved, and alſo followed by the yd. 
ſeſſion of the ſon. And as to the ſecond, the truſtees under the deed 
muſt convey to the aſſignees under the commiſſion ; for it falls diregh 
within the clauſe 1 FJ. 1. c. 15.5 5. 
ile The commiſkoners may aſſign a debt or choſe in action due to the wiſe of 
1 a bankrupt, and ſo it is of a mortgage made to her dum ſola, for the ripht 
Boſvil v. to the debt is plainly veſted in the aſſignees, though the legal eſtate of the 


Brander, inheritance of the lands in mortgage continue in the wife. 
1 P.W. 460. 


Saddington v. Kinſman. 1 Bro. Ch. Rep. 44- 


Bennet v. J. S. made his will, and deviſed his eſtate to his daughter for her ſez 
—_— IP: rate uſe, excluſive of her huſband ſhould not be tenant by the curteſy, no 
+ 3'% have theſe lands for his life, in caſe he ſurvived his wife, but that the 
ſhould upon his wife's death, go to her heirs. Soon after the teſlator 
died, and the huſband became a bankrupt. The commiſſioners 
the lands deviſed, upon which the wife brought her bill agaioſt the ally 
nees, in order to compel them to aſſign over the eſtate to her ſeparate uſe 
The maſter of the rolls held it to be clear, that it was a truſt in the hu. 
band, and that there was no difference where the truſt was created by the 
act of the party, and where by the act of law. And decreed a conrey- 
ance for the ſeparate uſe of the wife. , 
Gayer v. If the wife is entitled to a legacy which the huſband has not reduced 
2 into poſſeſhon during his life, it ſeems, it will not paſs by the commiſſos - 
Ch Rep. 5e. ers aſſignment. | SI 
Seer v, The commiſſioners may aſlign a leaſe granted by the bankrupt, not 
. Hind,tVez. withſtanding there be a proviſo in it that the leſſee, his executors, or ad 


4; 15 0 miniſtrators, ſhall not aſſign without the leflor's conſent in writing, 


Abr. 100. Philpot v. Hoare, Ambl. 480. ; 


- Miles v. | 


Cn v-+ They may aſſign an obligation taken in another's name to the bankrupt" 


8 Dis They may ſell an heriot, relief, c. due to the bankrupt, and a legacy 
tit. Bank» given to the bankrupt before his bankruptcy. So where the certificate ha 


rupt{D.16.) been ſigned by the creditors and commiſſioners, a legacy left to the bank 


Toulſon v. 


Grout, 2 rupt before the certificate allowed by the chancellor may be aſſigned. Mary 
Vern. 432. Vears may intervene between the figning and the allowance of the 
Tudway v. Cate, and large effects may, in the mean time, come to the bankrupt. And 
Bourne, it is not like the relation of a bargain and fale, or the ſurrender ' of 3 
2 Burr. 718. copyhold. | | 5 
Mb e The commiſkoners here may ſell the bankrupt's good in Ireland, and 
Outing: the courts in Ireland will take notice of our laws ſo as to prevent a 

m, in : 


ol. 


8, F 
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4 over the aſſignees of the bankrupt. pr . 
| | 132. As to the operation of the bankrupt laws abroad, ſee the caſe of Cleve v. 
* * Cockpit, 27th July 1764; and the judgment of the court in the caſes of Sill v. 

Worſwick, and Hunter v. Potts, infra. | f 


Chancery hold, that they have, immediately upon their appointment, 
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or, attaching property after the commiſſion, from gaining a preference Fenda 
ov. 1764. 


So where the laws of Helland have, in like manner 8 a commiſhon of Solomons v. 


bankrupt here, taken the adminiſtration of the property, and veſted N 8 H. 
it in perſons who are called curators of deſolate eſtates, the court of Jollet 4 
epon- 
2 title to recover the debts due to the inſolvent in this country, in tbien, 1 H. 


preference to the particular creditor ſeeking to attach thoſe debts, The Bl. 133. 
principle upon which theſe deciſions proceed is, that perſonal property is 
governed by that law which governs the perſon of the owner. 
If after an act of bankruptcy, but before the aſhgnment, a creditor, Sill . 
elident in this country at the time of the bankruptcy, and knowing of it, Worſwick, 
attach money of the bankrupt abroad, he is compellable to refund it to 1H. Bl. 694. 


Hunter v. 


the aſſignees. But a debtor of the bankrupt before the bankruptcy, whole potts 4 

debt is afterwards bond fide, and by regular proceſs, attached by a creditor Term Rep. 
reſident abroad at the time of the bankruptcy, is not liable to pay it over 182. In the 

ain to the aſſignees. caſe of Sill 

5 | | v.Worſwick 
the proceſs abroad was founded on an act done in England, and under the aid of the law of Eng- 
u; a chcumſtance on which that caſe immediately turned. The caſe of Hunter v. Potts-was 
without that circumſtance; and it was propoſed to argue it on a writ of erior before the twelve 


Judges; but no ſuch argument hath taken place, 


In mortgages of land or chattels real, the non-delivery of poſſeſhon stephens v. 
does not amount to that ſpecies of fraud intended to be checked by the Sole, 1 Vez. 


ſpecies of property, Creditors, therefore, cannot be deceived and delu- 1 3 
ded by the poſſeſſion of property of that nature. But, where goods are Ryal v. 
pawned or mortgaged, it is very different; for poſſeſſion and a power of Rowles, 


diſpoſal of ſuch property are the only evidences of ownerſhip to which the! Stk 168. 


creditor can look: an aſſignment therefore of ſuch property, unaccompa- f. wer. 348. 
pied by poſſeſſion, is fraudulent and void, pert A —_—_ 1 


Term Rep. 594. Edwards v. Haben, 2 Term Rep. 587. 


- But, if the property cannot be delivered at the time of the contract, Brown v. 
it will be ſufficient if, the mortgagee has the documents and muniments de- Heathcote, 
livered to him, in order to reduce it into poſſeſhon. A mortgage, there- Atk. 160. 
fore, of a ſhip, or goods at ſea, if the mortgagee has taken all methods of ten 
in his power to get poſſeſhon, ſuch as the bill of ſale, bills of lading, Oc. 2 Vez. 272, 
will be valid, for otherwiſe no ſecurity could be made of ſuch things at ſea. Hall v.Gur- 
But if the creditor were to ſuffer the ſhip to come back and go upon an- A = 
—_ e 4 _ _— very 97 For the delivery of the ©, we : 
grand bill o vill not cient, if there is an opportunity of taking - 2 
aQual poſſeſſion, 8 r 
eee e : kinſon v. 
2 1 700 — ep. 462. By the 26 G, 3. c. 60. § 17. the bill of ſale muſt recite the certifi- 
2 giſtry of the ſhip, notwithſtanding it be intended only as a ſecurity for money lent, 
elle it in void: and being void, the vendee, though he take poſſeſſion of the ſhip immediately 
8 cannot retain it againſt the aſſignees of the vendor. Rolleſton v. Hibbert, 3 
If a ſhip is in a foreign port, where the mortgagee might take poſſeſ- 
* and this be known to him, yet he is not obliged to take poſſeſ- 5” on 4 
until her arrival in Great Britain. Aug, 1797. 
Co. Bankrupt Laws, 406. 
Where 


ſlatute, the title deeds, and not the poſſeſſion, being the evidence of ſuch 3527. Bourne | 


— 
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=_ Where a ſhare of a ſhip is or pledged, the delivering of ud Wi 
= Gilleſpy v. bill of ſale of that ſhare is ſufficient, for the mortgagee cannot ia ſuch c * 
= - 3 take actual poſſeſſion of the ſhip. nag 
bi | Ex parte Standgroom, 2d Auguſt 1790. Co. er N Laws, 410. 1 Vez, jun. 163. Ain 
1 Falkener v. Choſes in action are holden within the ſtatute, for although they are only for 
= — aſſignable in equity, equity will follow the law in ſuch caſe. : 
. Laws, 412.1 Br. Ch. Rep. 125.8, C. a Term Rep. 491. S. C. Rowe v. Dawſon, 1 Ver. 3; * 
a Ryall v. If a bond is aſſigned, the bond muſt be delivered and notice muſt be aA 
9 Rowles, given to the debtor; but in aſſignment of book - debts notice alone is ſuf | * 
i x Vez. 372. cient, becauſe there can be no delivery, and ſuch acts are equal to a del. , 
h n 18 171, cery of goods, which are capable of being delivered. 
N A choſe in action may be aſſigned without deed. Howell v. M'Ivers, 4 Term Rep, 690. ty 
1 Cowp. 233. The ena&ting part of 21 Jac. 1. c. 19. /. 11. is not reſtrained by the no 
| preamble, but it extends to other perſons? goods, as well as thoſe which 
iq were originally the bankrupt's property. be 
ace v. One Mace kept a public houſe, had a licence, and ſaid ſhe was married ou 
Cadell, to Penrice. It was proved ſhe went to the Exciſe-office, had his name ad 
Cowp. 232, entered in the books, with a note in the margin, © married.” Peric 
had the licence, and continued in poſſeſſion of the houſe and goods from * 
that time till he abſconded and went to Pimlico, which was an a& of ro 
bankruptcy. Mace, the plaintiff, firſt claimed the goods in queſtion un- = 
der a bill of ſale from Penrice, but afterwards as her own original propet- Pp 
tp, and denied that Penrice and ſhe were married. Upon a queſtion, * 
. hether this was within the ſtatute ? the court held that it was. A 
— jogn Liu. In another caſe, Bryſon being poſſeſſed of a dyer's plant, fold it u 
h 105 ie: '* Simpſon for 165“. 16s. 6d.; and Simpſon gave Briſon two promiſſory nota 
B. R dated the 19th day of January 1780, one for the ſum of 821. 13, 6d, * 
payable on the 6th January 1781, and the other for the ſum of 821, 144, e 
payable on the 6th January 1782. When the firſt note became due, bin- a 
ſon could not take it up, and Bryſon offered to take back the plant, and 
return the notes, and agreed that he would let him the plant at the rent aſ b 
5. a- year, upon the valuation amounting to 81. 5s. Gd. per ann., for the e 
term of three years. To this propoſal Simpſon very readily agreed, anda P 
deed was. accordingly executed; by which it was agreed, that Bryn e 
mould let the plant to Simpſon, and that if he ſhould make default in anyot 
the quarterly payments, or 1n the performance of any of the covenants, then 0 
the term granted ſhould ceaſe, and Simpſon ſhould deliver up the plant, &. 
and it ſhould be lawful for Bryſon to take immediate poſſeſſion of the ſane. : 
There was a memorandum at the foot of the deed, that Simp/on had pit b 
Bryſan in full poſſeſſion of the plant, by delivering io him one winch u 0 
the name of the whole. On the 5th of July 1783, a commiſhon oſ 
3 iſſued againſt Simpſon, and the — 45 took poſſeſſion of tht 
ant. q 
The bare The queſtion was, Whether this was within the f. 21 Jar. 1.? The 
nj, coutt held clearly that it was. L 
Sefton of the bankrupt, without power to difpoſe, wilt not be within the ſtatute, Weſt r. . 
Bkip, 1 Vez, 145 Ex parte Flyn, 1 Atk, 185, The foit of poſſeſſion, diſpoſition, Kc. are 
neral fats for the determination of a jury. Walker v. Burnell, Dough 303. Copeman ;“ 


t, 1 P. Wms 3144 Collins v. Forbes, 3 Term Rep. 316, 
When 


= 4 XR 3. / Oo, Dog 


laws aim at. 
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| | trader makes à ſettlement of perſonal property upon his mar- Haſelinton 
Vicky = 30 ſeparate uſe of his wife, and to be by her employed in l 
1 his living with the wife, if he do not intermeddle in the buſineſs, 5 20. n. 


i feffion of the property within the ſtatute of 21 Jac. 14 Jarman v. 
= e hy the order ond diſpoſition with the conſent of the real owner. 3 


The delivery of property to a creditor in contemplation of immediate 


| bankruptcy is conſidered as fraudulent, notwithſtanding the delivery is Hinton's 


conſidered as fraudulent, notwithſtanding the delivery is made in ſatisfac- 208. 2 
tion of a bond fide debt, for 1 oppor the equality which the bankrupt v Cooper, 
Alderſon v. Temple, 4 Burr. 2235. 1 Bl. Rep. 441. Harman v. Fiſher, Cowp. 1 17. 

But if a trader, under an apprehenſion of legal proceſs, delivers proper - Thompſon 
ty to his creditor, or gives him a power to receive it, ſuch a& is valid, — — 
notwithſtanding the bankrupt knows himſelf to be inſolyent. — = 

So if a debtor, upon being preſſed by his creditor, who knows him to Yeats v. 
be inſolvent, gives an order upon a perſon, having his property, to pay Grove, 
out of the proceeds, it hath been determined not to affect the pay- N jun. 
ment. | | WP: 

The crown is not bound by the acts relating to bankrupts, not being Co. Bar- 
named in them; therefore an extent ſerved upon the property of the bank» t Laus, 
rupt will bind from the zeffe of the writ, and till actual _—_— the 446. 


commiſſioners ; but the king is bound by an actual aſſignment, becauſe the eder 7: 
property is then abſolutely transferred to a third perſon. * es, 


Rep. 202. 


| Rex v. Pixley, Bunb. 202. Rex v. Bewdley, in the Exch. July 171 4. 2 Show,'a80. Lechmere. 


v. Thoroughgood, 3 Mod. 236. Comb. 123. Rorke v. Daytell, 4 Term Rep, 408. 


was ſued out againſt him, and an aſſignment made of his effects; and an 
extent iſſued' from the crown, teſted the day of the date of the afgnmentt. 
and the crown was preferred: | | 
The land-tax money in the hands of collectors is a debt to the king, Braſſey v. 
but the warrant of the commiſſioners of the landitax is not equal to an Dawſon, 2 
extent lo as to bind the goods from che date, but until aſſignment he 
property is in the bankrupt, and the land- tax commilſſioners' warrrant exe- 
euted before the aſſignment will create a lien upon ſuch à ſeizure, 'there- 
fore all the aſſignees” right is to redeem the goods which are in the hands 
of the commiſhoners of the land tax for that purpoſe. | 
A candle-maker, in arrear for the ſingle duties, bankrupt, 
_— ye non, payment ah the alten of his effects, the dou- 11 v. 
luties are a lien upon the candles, utenſils, and materials in the hands 5)... 102. 
of his aſignees, and they may be diſtrained. _—_ 


| General , Senior, Rex v. Fomler, Doug). 400. 
The aſſignment vill not paſs goods which che bankrupt hath poſſeſſion of Garret ». 
On. 


as factor, though he act upon a del credere commiſſi e 

Pri. 41. gth. ed. Godfrey v. Furzo, 1 P. Wms. 185. Ex parte D. Ve A k 

Serlmttite w. akrey v. F. . darts Dumas, 2 Vez. 586. 1 Atk, 232. 

po eee „2 Str. 1182, Eſcott v. Mil ward, 8 alter Mich. 1783. Co, Bunk- 
Nor, the fame l i bi ſer der Ex 

* Les e principle, will it paſs bills or goods ent to a trader Ex fart 

1 Atk, 232 Fr E E 2 Vex. $86, 


- Ex parte Emery, 2 Vez. 674. Godf * tz P. Ws. 156 D' Aquila v 
v. Waller, 2 BL Rep. 1154. Tooke v. eth, 5 Term Rep. ars, 


One became indebted to. the crown, and a commiſſion of bankruptcy a Rep. 


i BANKRUPT. 


Howard v. Neither will it paſs goods which the bankrupt may be poſſeſſed of 3 
2 3 enecutor or adminiſtato e. . | 

ir, \ | - l bs 4 | 
Ex parte Tut, 1 Atk. 101. Ex parte Marlh, 1 Atk. 158. But if a trader is made executor au 
reſiduary 'lepatee, and, before his bankruptcy, collects in enough of the teſtator's effech h 
pay debts and particular Jegacies, and the remainder of the aſſets is uncolleQed; though the e 

nees in law would not be entitled to get it in, becauſe the bankrupt has it in auter droit as tu. 
cutor, yet the afſignees under the commiſſion, notwithſtanding the legal intereſt is not veſted in then 
may, by the aid of the couit of Chancery, get in the aſſets in the name of the executor. 2, 
Ld. Hardwicke, in ex parte Butler, 1 Atk. 213. Ambl. 74. S. C. As courts of law nom til 
notice of a truſt, the «/ignee in law would be entitled. Winch v. Keeley, 1 Term Rep, 619. 


Winch v. ' Nor a debt which he hath previouſly aſſigned to another on; for 


| 7 ſuch caſe he is a mere truſtee, and the debts which are a by the hu. 
8 2 pr tute are thoſe which are for the bengfit of the bankrupt. 


Page 258 g Cui on 
7 85 rl A beyond) Vide Snee v. Preſcot, 2 Atk. 245, and ex parte Walker and Woodbridg, 
after Trin. Term 1785. Co. Bankrupt Laws, 480, This tight of the conſignor to ſtop , 
tranfitu in caſe of bankruptcy, when the queſtion is merely between conſignor and canſgnee, i 
now eſtabliſhed at law. Biſkett v. Jenkins, cited in Cowp. 296. Solomons v. Niſſen, 2 Ten 
Rep. 674. Lickbarrow v. Maſon, 2 Term Rep 63. But whether ſuch right exiſt, as betwe 
the conſignor and the aſſignee of the conſignee, under an indorſement of the bill of lading fraw 
luable conſideration, is a point as yet unſettled, The court of K. B. have negatired any fi 
Tight. Lickbarrow v. Maſon, 2 Term Rep. 63.; their judgment was reverſed in the Excheque 
chamber, 1 H. Bl. 357.; but the Houſe of Lords, not thinking the evidence on the record (fr 
the queſtion was brought forward on ademurrer to evidence) ſufficient to maintain the plaintif 
action, awarded a wenire facias de nos. Dom. Prec. 14th June 1793. But, if they once gt 
into the hands of either, the right is gone. Ellis v. Hunt, 3 Term Rep. 464. 


Atkin v. Goods that have been delivered on- a precedent conſideration cannatk 


EEE 


10 Mod. 432. S. C. 4 Burr. 22 39. 


Coup. 5 5.” Tne affignment doth not deveſt an equitable lien, By an equitalle in 
. however, we are not to underſtand a right attaching upon the projet 
entitled to in whatſoever hands it may be; for there can be no lien diſtinct fron 
ſuch lien, ſeſſion, oh | | N Wt 
fee Ambl, | 8 8 e 
252. Coup. 281. 1 Burr. 493. 2 Burr. 931. Pr. Ch. 580. 4 Burr, 2214. 1 Ul. Rep.t% 
4 Term Rep 123. 1 Atk. = „ Cox's P. Wms. 367. Dougl, 9). Ex parte Andrews, b. 
Rankrapt Laws, 515. ; 5 2 | ' Wes 144 #1 


7 12z i 


Nene. The defendant on the marriage of his ſon ſettled lands on. himſelf 
3 on life,” remainder to his ſon for life, &c.; and covenanted during his un 
Sed quere. life to pay his ſon 151. per annum; the ſon became a bankrupt z the put 
Vandenan- tiff as aſhgnee brought a bill againſt the father, to have the benefit of ft 
oy Haas agreement, and to compel payment of the 150. per annum. Per Cur. 
2 Verb. 50. alignee, under a ſlatate of bankruptcy, is not entitled to have the perf 
A4 " ance of an agreement made with the bankrupt ; and it was ſo adjudged 
Drake v. The cafe of Drake v. The Mayor of Exeter, where the court held, WW 
The Mayor if a leſſor covenants with his leſſee and his aſſigns to renew his leaſe, 1 
of Exeter the leſſee becomes a bankrupt, and the commiſſioners aſſign this coe 

1 Ch. Ca. 71. the ere have any relief againſt the leſſor. LIN 7 
5 brooght an action of gſumgſt for work and labour 25 
2 woe” n defendant pleaded, . plaintiff was a bankrupt, ® 
Tomlinſon, averred, that the commiſſion was ſlill in force. The plaintiff. replied 
Trin. 25 G. the. work and labour was done after the commiſſioners? aſſignment, and 
„ N the neceſſary ſupport and maintenance of himſelf and his family. Nef 
.../. der, that the'plaintiff had not obtained his certificate; and/thereup® 
+ + demurrer, Lord Manyfield aid, the. only queſtion is, Whether the! 


— 
** 


e bankrupt are entitled to the profits ariſing from his perſonal la- 
our dry 10. cannot-let out the eren they cannot contract for 
$ labour. 4 Mr. Juſtice Buller obſerved, that when Lord Hardwicke 
id, that “ all the bankrupt's future perſonal eſtate is affected by the aſ- 
cnment,” he evidently meant, that if the aſſignees claim it, the bank Af 


1 Atk. 253. 


Acc. 
yu. 
rſon can have the ſame plea. _ 14g. 


| P. 262. 
UT be Agnes bave) 2 Str. 978. But he is bound by an actual aſſignment, 2 Show. 481. 


Where a trader commits an act of bankruptcy by 'Yiog in priſon for two Barwell 15 


nths, it relates to the firlt day of his ſurrender, fo as to over - reach all — + 


ermediate tranſactions. N King v. 
Leith, 2 Term Rep. 141. 


N. N : 
& rdſhip upon parties, it meeteth with but little encouragement from ten 
1 rts. The legiſlature too hath interpoſed, and provided that it ſhall not ins 


tend (a) to the prejudice of any debtor of the bankrupt, who pays his by the 
bt to the bankrupt truly and bond fide before he ſhall underſtand or know bankrupt's 
t he is become a bankrupt ; or to purchaſers (5) for valuable conſidera- lying in 


gaol rwo 


bankruptcy; or to payments (e) for goods or bills of exchange bond in the inter- 
* made by the bankrupt in the courſe of trade, without the creditor's val. before 


owing that he is become bankrupt, or in inſolvent circumſtances. 1 lets 


iff paid money which he had levied under an execution againſt the bankrupt to the plaintiff 
the action, the court would not aſſiſt the aſſignees upon motion, Clarke v. Ryal, 1 Bl. Rep, 
0% I. e. 15. § 14. (5) 21 J. 1. c. 19. § 14 (19 G. 2. c. 3% 1. There is no 
erence between an actual payment of money in ſatisfaction of a debt, and indorſing bills of 
hange; provided there be no notice, and the money be received on them before the commil- 
of bankruptey ilfues. Hawkins v. Penfold, 2 Vez. 550. Payment by the acceptor of a bill, 
r time given him by the holder, on condition of allowing intereſt, is not a payment in the 
le of trade, and of courſe, not protected againſt a ſecret act of bankruptcy: Vernon v. Hall, 
Tem Rep. 648. A banker is affected by notice equally with other perſons; and if, in ſuch 
he pays the draft of a "trader keeping caſh with him, he is liable to pay it over again to the 
pnees. Vernon v. Hankey, 2 Term Rep. 113. 3 Br. Ch. Rep. 313. But the aſſignees hav- 
recovered the money from the banker, cannot compel the creditor, to whom the bankrupt 
d ity to refund. Vernon v. Hanſon, 2 Term Rep. 287. If a perſon borrows money, and re- 
$1 after a ſecret act of bankruptcy, this, though not a payment in the courſe of trade, Will 
col be allowed ; for the loan being repaid, it will be conſideted as never borrowed, E parte 
elf a, 3 Br, Ch. Rep. 47, 


e relation operates only on voluntary payments with notice; and if Foſter v. 
debtor pays the debt in .conſequence of a judgment at law, tbe aſlignees Allenſon, 
not recover the money a ſecond time. demon 
erfort lt will not avoid a fair act ſubſtantially complete, though defeQtive in 3 

e formal circumſtance, If therefore a trader aſſigns goods at ſea; and v. Pailey, 2 
d, WE: fame time undertakes to indorſe and deliver the: bill of lading as Term Rep. 
iſe, 1 u he receives it, the indorſement will be good, though an act of 1 lik 
ey be committed before it is made. | hawasto 


| law as to an 
: ; "1. « 4 : | indorie- 
un . 'o a bill of exchange in purſuance of a prior agreement. Smith v. Pickering, Eſpin. Ni, 
Pi / « foi fatiar) Therefore not within 21 J. 1, c. 19 | 9. 


It ſeemeth to haye been formerly (5) very much doubted, whether the (5)Sce Bai. 


Ref ou could maintain any action againſt an officer who had the goods of * Dun. 
in execution after an act of bankruptcy, and before the iſſuing we. 8 
we ; ol 271. 8. C. 
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” muſt deliver it up; and ſo far the aſſignment affects it : but no other Kell, 28tra. 


As this relation to the act of bankruptcy occaſionally induceth very great Where the 


0, unleſs the commiſſion ſhall be ſued out within five years after the act months and 
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| GOP * as to make him a treſpaſſer. - . 


Williams, bankruptcy, ſhall not be obliged in equity to diſcover any thing that ny 


6 Mod. 131. Stra, 697. Seeds, if ſubſequent ; and therefore, in ſuch caſe, they need not nang 


B., who were partners, but there is no joint commiſſion ; they cannot, in one action, ſue { 


Campbell, z ſequent to the bankruptcy ; but they cannot bring both; and having brovy 


so BANKRUPT. 


I keb. 930. of the commiſſion; but it is (e) now ſettled, that the ſignees may in ſuch 
8. C. eaſe bring trover againſt him, though the relation (d) ſhall not opera l 


1 Bur. 20. 1 Bl. Rep. 65. S. C. (4) Nor will he be a treſpaſſer, though he.ſell after not 
from the proviſional aſſignee. Smith v. Miles, 1 Term Rep. 475. 3 


Aketry v. A purchaſer for a valuable conſideration, without notice of an a& 0 


x Vern. 29. tend to deprive him of a legal title; but every advantage ſhall be left hin 


Collet 51 to defend himſelf. Indeed where a commiſſion is actually taken out, the cal 


Talb 15 very different, becauſe that is a public act, which all are bound tonotice; 
iner but an act of bankruptcy may be ſo ſecret as to be impoſlible to be know, 
v. Bodington, 2 Vern. 599. : | 
Page 263 

( In Ajunyſit) Lawſon v. Lamb, 1 Lutw, 274. S. P. 2 Ld. Raym. 1548. S. P. The ug 
nee muſt lay the promiſe to be made to the bankrupt, if the contract be prior to the bankrupt, 


os 
65. W 


themſelves aſſignees. Evans v. Mann, Cowp. 369. If the fame perſons are aſſignees of 4. 1 


debts due to A. and B. jointly, and alſo for debts due to each, individually. Hancock v. Hay 
ward, 3 Term Rep. 433. Streatßeld v. Halliday, id. 779. 
Hutchin r. The aſſignees may bring either trover or afſumpſit for money received ſi 
4 15. AC one, and proceeded to judgment in that, it will bar che other. 
309. They were formerly not allowed to maintain aſſumpfit in ſuch caſe. 1 Ve. 329. 3 ler.19 
2 It is in one caſe ſaid, that if a bond was made to H. in truſt for B., vi 
. P.W.249. becomes a bankrupt, the aſſignees may bring the action in their oun nan 
'1 Ack. 193. though B. muſt have brought it in the name of his truſtee ; but this d 
h nion has been denied to be law by Lord Hardwicke, who thought cles 
by the-manner. of wording the clauſe, relating to the commiſhoners' pov 
of aſſigument of a bankrupt's effects, 1 Jac. 1., that aſſignees can d 
have the like remedy to recover a debt as the bankrupt himſelf my 
have had, the words * as the party himſelf might have had,” in the « 
 cluſion of that clauſe, appearing to him to be meant of the bankrupt. 
Sturdy v. The aſſignees cannot maintain an action to recover the payment of 
Abend:  anpuity, which the bankrupt, prior to an act of bankraptcy, had . 
52 592, ſhould be applied to ſatisfy a debt due from the bankrupt to the grant 
the annuity. 
's Geo. 2. cap. 30.) Creditors cannot give aſſignees to proſecute ſyit 
5 2 diſcretion ; en muſt be a bebe NES in the Gazette, to con 
of each particular. ſuit. . Atk, Rep. 9a. pl. 39. Aud a ſolicitor, who cartics on ſuits for an ßig 
without the conſent of the creditors aſſembled purſuant to this act, is not entitled to be pu 
ot the bankrupt's eſtate, but is left to a — remedy againſt the affignee employing him. 
parte Whitchurch, 1 Atk. 210. Actions at law may be brought without firſt calling any mee 
of creditors, Huſſey v. Fidell, 3 Salk. 59. | 
Bull. N. P. In actions brought b nees, it is neceſſary to prove the ba 
37- trader within the aint, act of bankruptcy, that the commiſhon 
gularly granted, the aſſignment to the plaintiff, and property in the bankt 
1 It is an eſtabliſned rule, that aſſignees muſt prove the-petition's 
hs 216, ditor's debt, by the ſame evidence which muſt have been 
But, as action againſt the bankrupt ; and as it is neceſſary, in order to 
againſta a bond, to call the. ſubſcribing witneſs, unleſs: ſome reaſon can be 
Pon who for his abſence, ſo the petitioning creditor's debt, if it ariſes on 


| = "3h - 4 


3. 


ZF agrar. 


3 muſt be proved in like manner. 


. examination before the commiſſioners, wherein be aits the execution of |t, 
 necelbty, of calling the ſubſcribing witneſs, Bowles randy, Term Rep. 


S 
. 


BY | 
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The deyoſtiony of the a2 of bankruptcy, when recorded according to ſanſoo v, 


Geo. 2. ©. 30. C 41+, are evidence in an action at law to prove the Mon, 
40 time when the a& of bankruptcy was committed, if ſpecified there. 208-257 


in. 2 

A bankrupt cannot be a witneſs to prove his own act of bankruptey; 
but, if the defendant calls him, he waves all objections to the competen — 
of his evidence, and the bankrupt may be croſs · examined by the plaintiffs 2 Strange, 
to that fact. | | | 155 _ 
Sill v. Woodmaſs, ruled by Lee, C. J., Mich. Sittings, 1752. Bal. W. Z. 38. 


The bankrupt cannot be evidence to ſwear property in himſelf, or @ Bull. V. F. 
debt due to his eſtate, without having obtained his certificate, and given a 43 
releaſe of his ſhare in the ſurplus and the dividends, for elſe he is plaioly 2 
intereſted ; but he may prove property in, or a debt due to, another. 

Upon the ſame principle an uncertificated bankrupt cannot be witneſs ——.— v. 
E uſury in a creditor, who had proved that debt under the commiſ- — 


| / 496. 
It is a ſettled rule, that a bankrupt may be a witneſs to diminiſh the ow 4.1 
fund, though he has not obtained his certificate; becauſe, in ſo doing, he citedCowp. 
ſheaks manifeſtly againſt himſelf; for he may not only defeat his title to 79- 
the benefit which the law allows him, if the fund is of a certain amount, Batter * 
but he hazards the diſpleaſure of all his other creditors. -# 


Cowp. 70. 
If a bankrupt has had his certificate, and received his allowance, his Kult. 155, 
endence will be admiſhble, for he is not bound to refund, \ Ch. Rep. 


| 269 
It muſt be obſerved, however, that though a bankrupt has obtained his Chapman v. 
gertihcate, yet he is not a competent witneſs to prove the petitioning cre- ardner, 


dior's debt, or any other fact neceſſary to ſupport the commiſhon, 2 H 1 8 


and Flower v. Herbert, i; ;4 


It is ſaid in the caſe of Drale v. Mayor of Exeter, ( ſupra., vol. i. p. 4 H. Bl. 
* 438. cited alſo in 2 Fern. 97.) that a covenant for the renewal of a 462, 3. 

e. of which -a profit may be made, does not paſs by the aſhgnmeot. Smith v. 
But the authority of that caſe has been ſince doubted, for a covenant to Cofin, 4444. 
renew a leaſe runs with the land, | 

The right to bring a real action paſſeth to the aſſignees by the uſual words Smith 27 
of the deed of aſſignment. 5 


The aſſignees are entitled to recover from the winner money loſt at play Brandon v. 
by the bankrupt before his bankruptcy in an action of debt upos the (tar. —. — 
9 Ain. c. 14. for the money is part of the bankrupt's eſtate ; the ſtatute | «ny * 
pres an action to the party grieved, and therefore veſts an intereſt in him. Sands, 

2 Vex. jun. 514. 
A commiſſion of bankrupt veſts all rights and all poſlibilities of the g= pore 
kankrupt in the aſfignees ; in which reſpect it differs from an execution, Brown, 
which paſſes only what the ſheriff ſeizes, Hence, two commiſſions of ? Ven. jus. 
bankrupt for the ſame purpoſe cannot ſubſiſt together: for the ſecond *F . 
vill be ſuperſeded, unleſs there be ſome ſpecial circumſtances, as, conſent, 
rad, or laches in the creditors under the firſt. Indeed, if the aſfignees 
nder the ſecond will pay the creditors under the firſt twenty 4 
3 and all the coſts, in that caſe the firſt will be ioftantly ſu- 
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+: - alhgaees.. - - | 4 | Be | 
Barnes v. Where a ſale of goods has. been completed by actual delivery to the 
Freeland,” buyer, who afterwards becomes inſolvent before they are paid for; he can. 
not reſcind the contract, and return the gcods with the -conſent of the 
| ſeller, ſo as to give the ſeller a preference to his other creditors, - 
Smith v. Where a-creditor, knowing his debtor to be in diſtreſſed circumſtance, 
Payne, and unable to pay his debt, applied to him in the firſt inſtance, about tuo 


FS See ges. g g. 


| 44.15%" months before his bankruptcy, for a ſecurity, and took part of his ſtock in 5 
trade for that purpoſe; it was holden, that this was not an undue pre. be 
* ference, though the creditor did not threaten to ſue the debtor in caſe of 1 
refuſal. ; 
| Ex parte Wherean inſolvent debtor, not two months before his bankruptcy, a N 


oo > rg the very time when an execution was in his houſe, upon being applied to 
85. 15 jun by a creditor, who was wholly ignorant of his ſituation, gave him by way 
of ſecurity for his debt a letter of attorney to receive debts, Lord 
Chancellour inclined to think the tranſaction fair, but permitted the aſig 
nees to bring an action. | e 

Bradley v. Tf after a ſecret act of bankruptey, the bapkrupt pay money to a carrier 


gs for the carriage of goods, the aſſignees may recover it back in an action of 


Rep. 197. aſſumpſit. | # 
.Pinkerton So, where a defendant againſt whom a verdi& had been recovered after- 101 


v. Marſhall, vards committed a ſecret act of bankruptcy, and the plaintiff in the action UW 
not knowing of the bankruptcy, inſtead of entering up judgment and ſuing 
out execution, took a bill drawn by the defendant on a third perſon ata 
diſtant period for the amount of the ſum recovered, which bill was after- 51 
-! wards paid; it was holden, that this payment was not protected by the 19 Th 
G. 2. c. 32. and that the plaintiff was liable to refund to the aſſignees the * 
„money he had ſo received. 5 
Philips v. 4, B., and C., being partners in trade in England, A. and B. reſide n 


2 


Hunter, © England, and C. goes to a foreign country for the purpoſe of managing N 
N e of the houſe in FR, 45. ols f D. is aſs 2 558 in England, 2 
uhuere a debt is contracted by D. to A, B., and C. D. becomes inſolvent, * 
MS and C. knowing that D. has ſtopped payment, and that a commiſſon of * 
bankropt has in fact iſſued againſt him, attaches. in the name of himſell H ...1 
and partners a debt due to D. in the foreign country by legal proceſs, and thoſ 

. obtains payment of it under the judgment of a court of jultice of that 

| country. It was holden, that the aſſignees of D. had a right to recotet 490 
* the money ſo received by C. in an action againſt A., B, and C. for mone) ditor 


had and received to the uſe of the aſlignees, EY 

2 „A. having contracted with à canal company to build locks and bridges the ; 
* Rev on the canal as their engineer, purchaſed timber and other materials for ”" 
* R:p.'65. that purpoſe, which he laid on the company's premiſes on the banks of the 
canal; and on the company's advancing money to him, they took a bill of 
ſale of theſe goods, and a ſymbolical delivery of them by a halfpenn r i 
. they afterwards took out execution upon a judgment confeſſed by A, and 
the ſheriff ſeized theſe goods, and 4. became a baokrupt. It was * 
7354s #8 A 3» | 4 y; 


7 
> 


* 
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hat A had not ſuch 2 poſſeſſion of the goods as would enable his aſſignees 
to take them within the 11 Ja. I. c. 19; f 11. for the beſt delivery was 
given which the nature of the goods would admit of, they being before on 
the company's premiſes. It was holden alſo, that the bill of ſale was no 
4d of bankruptcy in A. | 
- Where A., a trader and an officer in the Eaft India Company's ſervice, N 
aſſigned his privilege (being a night to ſhip goods from the Eaft Tndies to = 


A Company, 
Zueland) to. B. for a valuable conſideration, and in order to evade the j Term 


bye laws of the Eaſt India Company, which prohibit ſuch aſſignment, the Rep. 228. 
zoods were ſhipped, entered, warehouſed, and ſold by the company in 

4's name, and the proceeds carried to his account, but A. became a 

bankrupt before he received thoſe proceeds from the company; it was 

holden, that the aſſignees were entitled to recover the amount in an ac- 

tion for money had and received againſt the Ea, India Company, this 

being ſuch a poſſeſſion of “ goods and chattels as falls within the 21 

W e | 

/ The eee of the Victualling· office having occaſion to erect a Collins v. 


. Rage at V. for the purpoſe of rolling their barrels on board the ſhipping, Forbes, 
N publiſhed an advertiſement for carpenters to deliver in propoſals for doing e 6 
U the work. Forbes and his partners were diſpoſed to undertake the buſi- MY 75 
d neſs, and to deliver in their propoſal, but inaſmuch as they were general 'Y 
3 merchants, and not carpenters, and as there might have been difficulties Y 
in making the contract in their own name, Kent, who was a carpenter, % 
er agreed with Forbes and Company to make the contract in his name; and 1 
of he was to have one fourth of the clear profits, and a guinea per week for 1 
his ſuperintendence, and Forbes and Co. were to ſupply the timber, and | | 
a to have the reſidue of the profits. The contract was accordingly made it 
00 between the commiſhoners and Kent, and Forbes was one of Kent's ſure- 1 
0g ties, which would not have been allowed (as Forbes himſelf knew,) ac- # 
25 cording to the uſual mode of government contracts, had he been known ber 
ot to have any concern in the contra, which Kent declared he had not. | 
5 The timber was bought by Forbes and Company, and ſhipped by them in 


their own name to be ſent 1o the yard at W., where it was delivered as . 
for Kent's uſe, and received by the king's officers as ſuch ; and they ſwore 5 
they ſhould not have received.it on account of any other perſon; but that WM! 
wh they ſhould not have permitted even Kent to diſpoſe of it in any other | 
manner than for the work contracted for, except ſuch parts of it as were 
und unfit for the intended purpoſe, becauſe they conſidered it as deli- 
"al red for the purpoſe of the contract. Kent had informed the agent vic- 
11 taller that Forbes was the real contractor, but that was a ſecret between 
thoſe perſons. - Before the work was finiſhed Kent became a bankrupt, * 
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222928 there was no danger that Kent's creditors would be in to 

e, Py Cy - . 0 

„ mags _ on the credit of that property, or as ſuppoſing it liable to 
« timber an | , | 
« was delivered to the officers bf government in Kent's name, and for his uſe, he had the 
* ſeſſion, and order, and diſpoſition of it: but the court proceeded on this ground, that t 
'« rupt had only the poſſeſſion: of the goods for a ſpecial purpoſe, and had not the order 
1 polition of them.” 7 Term Rep. 237. 8 . 


Tooke v. An agreement was entered into between A. and B. that B. ſhould 
3 purchaſe of A. all the light gold coin which he could ſend at a ſtated 
s Term Price, and that A. ſhould from time to time draw upon B. for the money 
Rep. 215. due upon ſuch ſale ; and that B. ſhould alſo from time to time accept other 
2 H. Bl. Scx. bills drawn by A. for his convenience, to cover which A. ſhould remit 
value to B. Aſter they had ated under this agreement for ſome time, 
B. became bankrupt, being under acceptances to a great amount; and 4. 
. (not knowing of the bankruptcy) ſent a parcel of light gold and bills, to 
enable B. to diſcharge the acceptances, which parcel was taken by B's 
allignees. A. himfelf afterwards diſcharged the acceptances. As the 
gold and bills ſent after the bankruptcy were ſent for the proc purpoſe 
of paying the acceptances, and that purpoſe was not anſwered ; the 
perty in them, it was holden, remained in 4. and he might recover 
the aſfignees the amount of them, | 
Nixon v. If the aſſignees bring an action of trover for the recovery of goods col. 
Hs lufively ſold on the eve of a bankruptcy, they muſt prove a demand and 
. refuſal ; for in ſuch caſe, at the time of making the ſale, the parties we 
competent to contract; the taking of the goods is not unlawful, though 
the tranſaction is liable to be impeached by the aſſignees. 
2 bla If after by judgment by default in an action for a dividend, the afby- 
= N nees file a bill for a diſcovery, and to have the proof of the debt expunged, 
666. a demurrer to the bill will be allowed, the regular courſe in ſuch caſe 
being by petition. | 


* 
* FT. 8 1 We 7 8 „ — 


* 


(G) Df ſetting off, ſubmitting to Azbitration, and 
compounding Debts due to the Bankrupt. 


Ryally. JF T hath been holden in one caſe, that the ſtatutes of ſet-off could not 
1 Will 55 be pleaded by a debtor to a bankrupt in an action brought againk 

***** him by the aflignees ; for as between them there could not be mum 
Ridout v. debts, becauſe, as the debtor could have no action againſt the aſkgnees 
Brough, there could not be mutual remedies. But this deciſion hath been in. 
Cowp. 135 peached in a later caſe, and it is now ſettled, that a defendant may ſet off 
Lock v. a debt due to him from the bankrupt ; for the aſſignees are to be conhicered 
na = wr as the bankrupt. 


Tx parte Contingent debts, not due at the time of the bankruptcy, cannot Vt 
br my 9. ſet· of. : : | ; | 


Hancock v. Entwiſile, 3 Term, Rep. 435. 
— A note indorſed to a debtor of the bankrupt after the bankruptcy © 


2 Str. 3 not be ſet off. | ; ; x | 
n 33 * Where there is a plain mutual credit, one party ſhall ſet off agaiolt i 


Hyde, ther, and the ſtatute is not to be conſtrued of dealings in trade only 
Ak. 126, - L 
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; mutual running accounts, but in all caſes of mutual credit the 1 Atk, 2 
— ſhall be paid. Therefore. where Samuel Jauer borrowed." der 32. 


Lanefbo- 
1 5ool. of Coggr on mortgage, and Coggs owed about 14008. to Jones. upon rongh'y, 


notes, Jones was allowed to ſet off his demand upon the notes againſt the Jones, 2 P. 


Mortgages = | ; k W.325. 
But if 4, and H. are joint traders, and I S. is indebted to A, and B. 4 


on their joint account 100%, and 4. owes ſaid B. 1001. on two ſeparate Edwards, 
accounts; J. S. cannot deduct ſo much as H. 3 proportion of the 1001. 1 Alk. 106., 
comes to out of the joint debt ; becauſe the co- partnerſhip debts of 4. —— Ld. 
and B. are to be firſt paid before any ſeparate debis; but if there be à ſur, andeicke 


plus beyond what will. pay the partnerſhip. debts, then, out of 4,'s ſhare — 
of the ſurplus, J. S. may deduct the ſeparate debt of J. prrv "i 
ar 


der a ſeparate commiſſion againſt- A., and debtor undes a jomt commiſſion againſt £, and B., can 
ref the debt he owes the latter, by his demand againſt the former, a | can 


Where 4. was a creditor of the bankrupt for 100. and 100., and a E parte 
debtor to him on bond for 340/. payable on the 4th of March 1756, with 3 
heſil intereſt, and applied that be might ſet off his demand of 200% againſt Por, though 
the principal and intereſt due on the bond, and not be obliged to prove the debt be 
bi debe 1 under the commiſſion, and take a dividend- upon it only z the paid ofter_ 
Lord Chancellor aid, though. this is not in ſtrictneſs a mutual debt, yet te bank- 
it is a mutual credit; for the bankrupt gives credit to the party in conſide- Edel 
ration of the bond, though payable at a future day, and he gives the bank - conſe. 
rupt credit for the debt upon ſimple contract, and therefore it is a caſe quence of a 
vithin the equity of the 5 G. 2. lidility 


| it 
may be ſet off, Smith v. Hodſon, 4 Term Rep. 21 . French v. Fenn, there deed, Nati v. 


Court, 2 Term Rep. 640. Dobſon v. Lockhart, 5 Term Rep. £33. 


A broker having a d credere commiſſion may, under this ſtatute, give Grove v. 
i eridence, upon the general iſfue, a loſs upon a policy happening before TRE 4 
de bankruptcy in an action by the aſſignees of the underwriter, for Ne- 112. Ps 
nume upon various policies underwritten by him. ö v. Diekſon, 


But where there is no. G credbre commiſſion, the broker is not entitled Wilfen v. 
viet off loſes on goods which he inſured for. other perſons, the debts Vatſon, 


king properly due to them, and agt to the broker. N 


A broker is ectüled to deduQ mopey due from the bankrupt to bim, for Whitehead 
3 out of what he collects on the policy, where it is put into bis 8 Vaughan, 
to receive the money from the underwriters. 5 = 3. 


and 
Parker v, Carter, in C. P. Tr 28 G. 3. Co. Basen Laws, 64). bag. 


A demand againſt a ban cannot be ſet off in an action by bis aſſig · Wilkins v. 
ks ber trover and — rr de the bankruptcy, of effects Carmichach 
Ebaging to the bankrupt eſtate. 5 Fs; ** 
company incorporated by charter, or act of parliament, cannot pre- r. 
at the aſßgnees of a — from ſelling any ſtock. he is entitled to on. yoe're | 
unt of a demand they may have againſt the bankrupt, for the rule re- 95 1 Str. 
0 mutual credit does not apply to this caſe. But, if there is an 645. 1 Eq, 
Nes bye-law to ſubject the ſtock of each member to ſatisfy the debta Ca. Abr. 9. 


Way owe to the they are at liberty to hold it, and to accor 
or the bans ey y old it, and to account 


dhe in different rights cannot be fer off. 


ine 


Biſhop v. 
eee. 
a (By 


id. 285. S. F. 
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Page 264 * nah tg; was i W, Rar f 
(y the ſaid Statute) Creditors cannot give a general. power to aſſignees to ſubmit matters to 
arbitration, at their own diſcretion ; but there muſt be a meeting ef. creditors upon notice in 
Gazette, to conſider each particular caſe. 1 Atk. 91. pl. 39 | | 


Dickſon... In an aQion by the aſſignees the defendant. cannot ſet off caſh now 
25 iſſued by the bankrupt, payable to bearer, bearing date before the hank. 
RA. 57. ruptcy, unleſs he ſhew that ſuch notes came to his hands before the bark; 


ruptey: but, if they be made 1 to the defendant himſelf, that vil 


- * * . 4 
| 1 i 5 1 ; 4 * 0 


r 


be reaſonable evidence of their having come to his hands at the time they 
bear date. | Es | 
Rx parte Where there was a ſeparate commiſſion of bankrupt againſt one partner, 
a eu and the other partner paid all the joint debts; a debtor to the partner. 
Ss,» Jun, ſhip, who was alſo a ſeparate creditor of the bankrupt, was allowed u 
' ſet off againſt the bankrupt's ſhare of the joint debt, and to prove ia 
reſidue under the commiſſion, the ſolvent partner conſenting to recgine 
© his ſhare. ry 8 
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(H) Of the Diſtribution to be made of the Vank⸗ 
Page 265 u 420 x Lompart 82 
( By s G. 2. c. 30. S 33.) The Chancellor will not interfere till the four months have elapſed 
Cooper v. Pepys, 1 Atk. 111, And it ſeemeth doubtful whether he will interfere yatil appli 
cation hath been made to the commiſſioners, See ex porte Whitchurch, id. 91. Co, Baakrwt 
Laws, 588. Aſſignee cannot ſtop creditor's dividend on account of his own private debt doe 
from ſuch creditor. 1 Atk. 90. But gu; of this ? and fee ex parte Nockold, 2th June 1734 
Co. Bankrupt Laws, 590. Upon affidavit of creditor that he has not read the Gazette, be wil 
be admitted ſo as not to diſturb former dividends; and commiſſioners cannot proceed to make 4 
ſecond till he is brought up equal to the creditors under the firſt, provided he hath, obtained an 
order for that 122 1 Atk, 209. ; Vs | | 


Ex parte If a creditor has obtained an unfair poſſeſſion of the bankrupt's property, or not 


3 Br. Oh his ſhare of the dividend may be retained, until he gives up the proper) 0 
21 1 c. 1 


131 


ep. 46. of which he hath ſo poſſeſſed himſelf. 5 


8 


* 
. 4 1 4 1 A 4 FY "1 ad 


| "il 


I” hs. At... ” hs... 4 12 


0 How the Bankrupt is to demean himſelf ; and 
herein of the Crime in got appearing, and dil 


- 7 Sas tp 4 fentatix 
-  covezing his Eſtate, and the Privilege he is l bai 
| . ..-. enjop during his Attendancte. — 
Page 266 | | | r es there is 
(y Goo: 2. cap. 30. $1.) On a petition to Lord Hardwicke, that the clerk of the been mmar 
flon might be ordered to attend at the 0% Bailey, with the proceedings upon a proſecution 3: tnt m; 
the bankrupt for felony in not ſurrendering ; his Lordſhip ſaid, that a court of equity will a apt a0 
lend its aid to ſuch a proſecntion; but that the petitioner muſt go on in ſuch manner 3s the 3 wer, de 
preſcribes.to prove him a bankrupt and a felon, within the meaning of the act of parliamen kankiyr 
1 Atk, 221. Lord'Macclesfield, his Lordſhip added, in ſeveral inſtances, ſuperſeded are, Plaintiff 
miſlipa, in order to prevent ſuch a proſecution, where a, bankrupt did not ſurrender himie s not be 
2 time ; and there did not appear any intention in him to defraud his creditors, 1d. 244. les, | 
rage 207 0 1 f 5 „ bene My; an 
(By 5 2.) They have alſo power to examine him, as to a farther diſcloſure of bib ellate dich hi 
effetts, after he has paſſed, what is uſually called, his laſt examination. 4 Burr. 1124. | 
* 22 Provi 


( 3.) If by a mere innocent default of the bankrupt, be ha -neglece d to-ſurcender bini to co 
on the day er the chancellor may, Lt ot 4 order, that the 1 
appoint a new day tor taking the examination. Ex paris Graham, 2 Br, Ch. Rep. 48. '# 
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34 40. Ex parte Smith, Co, "Bankrupt Laws, 521. Ex parte Rogers, Ambl. 309. Ex 
* 2 Vez. jun. 195. E parte White, 2 Br. Ch. Rep. 47. But ſuch order will not avoid 
K effect of the ſtatute; it is only declaratory of the opinion of che court, that the bankrupt had 
no intention of keeping out of the way fraudulently. It therefore recites the ſpecial eircum - 
flances of the caſe. See the above authorities, ' | 

Page 268 


$ 4.) It ſeemeth doubtful, whether the bankrypt can be compelled to a performance of 
his duty atter the forty-two days, or the enlarged time fixed for his ſurrender, are clapſed. Ex 
gurie Turner, 1 Alk. 148. 5 | | 


(By § 5.) This is a particular privilege to enable the bankrupt to ſurrender ; and, until actual 
ſurrender, confined to the act of his going with that wiew ; not a general privilege during the whole 
time which the act allows him to ſurtender in. Nevertheleſs, if a bankrupt be abroad, and upon 
his return with an intention to ſurrender, be arreſted on his landing, before he can conveniently: 
make his ſurrender, the privilege. ſhall extend to him; but it mult appear that he was atually 
going to ſur:ender. - Kenyon v. Solomon, Cowp. 156. Co. Bankrupt Ltur, 142. A bankrupt 
may be taken, and ſurrendered by his bail within the time ot * + for this act is no pro- 
ieclion but againſt the ſuits of creditors. Eæ parte Gibbons, 1 Atk, 338. Fd 

| | Page 269 

(By $ 36.) The bankrupt has no right to maintenance out of his eſſects during his exami- 

nation. Thomſon v. Councel, 1 Term Rep. 157. > Wh 17.03 £08655 5d 


If after two petitions diſmiſſed a bankrupt preſents a third for the ſame Er parte 
purpoſe, it will be diſmiſſed with coſts ; and if not able to pay them, be oi 
mult be committed. But it is not competent, it ſeems, to the court to _ pod cal 
make an order to reſtrain him from preſenting any more petitions. | 


—_— 


) Of the Ovezplus of the Bankrupt's Efttate; 
and the Allowances to be made him; and heze⸗ 
in of his Diſcharge and Certificate, - + - EN 
| Page 279 


(By 13 Eliz, cap. 7.) See acc. 1 J. I. e. 15. F 15. If the bankrupt's eſtate is mote than ſuffi- 
dent to pay 204. in the pound, he is entitled to the ſurplus ; but all creditors by bonds, contracts, 
or notes carrying intereſt, ate entitled to receive intereſt out of the eſtate for the principal ſum 
oving at the time of the commiſſion, before any ſurplus ſhall be conveyed to the barikrupt or his 
repreſentative, Ex parte Rooke, 1 Atk. 244. Biomly v. Goodere, id, do. E parte Hyde, 
Dec. 1583, Ex parte Morris, 3 Br. Ch. Rep. 79. Ex parte Hankey, id. 504. Ex, parte Cham- 
pion, id, 438. But gu. of this right of the creditor to intereſt ? 


>. HT HR. 


# » 


(By s Geo. 2. cap. 30,$7) 1 Jac.t.c. 15. A clauſe to the ſame eſſect. Bankrupts are not 
entitled to allowance under this act, till a final dividend is made, and they have had their certi- 
beate. 1 Atk, 208, The allowance is a veſted intereſl, and tranſmiſſible to the bankrupt's repre- 
ntative. Ex parte Trap, id. bid. Ex parte Calcot, id. 209. 3 Atk. $14. 8. C. The fame per- 
ſon is not entitled to a double allowance; one, in reſpect of a joint, and the other, in reſpeR of a 
kpwate eſtate, ' Ex parte Bate, Co. Bankrupt Laws, 59%. Nor does the ſtatute give a diſtinct 
Wowance of 3000. to each partner, when joint creditors. ate paid 16%. in the pound. bid, It 
there is any appearance of fraud on the part of the bankrupt, the court will not interfere in this 
kmmary way, Vitcent v, Brady, 2 H. Bl. 1. Sowley v. Jones, 2 Bl. Rep. 725, The defen- 
ant may ptead thus generally, without ſtating that he hath conformed according to the bank- 
wpt aQts. Willan v. Geordini, Tr. 1782, B. R. The caſe of Paris v. Salkeld, 2 Wilſ. 139. 
ar, denied to be law. He muſt be careful to ſtate, that the cauſe of action accrued before t 
kankwptey., Charlton v. King, 4 Term Rep, 156. As this plea concludes to the country, th 
paintiff may give the ſpecial matter, on which the action is brovght, in evidence, to ſhew that he 
not barred by the certificate; for it opens the whole merits of the queſtion in evidence on both 
x, Alſop v. Price, Dougl. 160. This point, however, hath been queſtipned by high authq- 
Az and it hath been thought, that the plaintiff ſhould ſet out in his declaration, the matter of 

he wiſhes to avail himſelf, 9 . Wr r rr, 
4 : 4 N | ; + Pa 2 L 
Provided that no) Upon this clauſe of the ſlatute, ic hath been ſaid, that ea Bas. — 
io compel the allowance of the certificate; for it is diſcretionary ; fiſt, in the commiſſioner 
ut afterwards, in the it, according to the” 1 
n the chancellor, to grapt or refuſe it, according to the behaviour of the bank. 
| Ee N 


i N up. 


AN 


. = 
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ropt. 1 Atk. $2. The chancellor, having then the power of granting or refuſing the certiß. 
cate, can, of courſe, poſtpone it. And this he will do if creditors live at a diſtance in order 10 


45 them an opportunity of coming in, and proving their debts, Ex parte Williamſon, | Atk, & 
2. 2 Vez. 249. Ex parte Sauſmerez, x Atk. 84. Or if the commiſſioners ſeem to have been 60 
over-haſty in ſigning it. Id. ibid. But he will not ſlay it, in order to give a creditor an oppor. be! 
tunity of proving his debt, who does not account for his delay in not applying earlier. E= parte the 
Adams, 2 Br. Ch. Rep. 48.; nor upon the application of creditors whoſe demands. are not bqui. 
dated; but depend on an account to be taken, eſpecially if they do not ſwear to a balance in 
theis favour. Ex parte Johnſon, -1 Ark. 81. For, unleſs a perſon proves a debt, or ſhews a rea. for 
ſonable ground for a claim, he is not competent to aſſent to, or diſſent from, the certibcate, bre 
1 Atk. ;. A certificate, allowed in the bankropt's life-time, may be confirmed after his death; tif 
for it derireth its operative force from the conſent of the creditors, and, when confirmed, hath ah 
velation to the time when fuch conſent was given. 1 Atk. 77. But the relation doth not ope. | 
rate ſo as to defeat an execution, or to veſt in the bankrupt effects coming to him between the not 
vg and allowing of the certificate, Callen v. Meyrick, 1 Term Rep. 361, Tudway i. 
'Bourn, 2 Burr. 516. An executor may ſign the certificate; but a perſon who hath a debt in his Con 
Wright, and another debt as executor, cannot ſign in each diſtin& right ; for, to this purpoſe, 
both are conſidered as his own particular debt. Ex parte Sauſmerez, 1 Atk. 85. If the property / 
the principal creditor, upon his death, devolves upon the bankrupt, the bankrupt himielf may Jeb 
the certificate; for, otherwiſe, his perſon could never be releaſed, as no one elſe is or en 
be qualificd to ſign it for him. Green, 260. TAS 1 
By ſtatute 24 C. 2. c. 57. 6 9. it is enacted, Phat where any perſon atto 
e ſhall fraudulently ſwear or depoſe, or, being of the people called Ou. 10 
& kers, affirm, before the major part of the commiſhoners named in any 0 
« commiſſion of bankruptcy, or by affidavit or affirmation exhibited t» ban] 
& them, that a ſum of money is due and owing to him or her from any to 1 
« bankrupt or bankrupts, which ſhall in fact not be really and truly fo due that 
& and owing ; and ball, in reſpe& of ſuch fictitious or pretended debt, allo 
46 ſign his or her conſent to the certificate for ſuch bankrupt's diſcharge te 
« from his debts; in every ſuch caſe, unleſs ſuch bankrupt ſhall, before advi 
4 ſuch time as the major part of the ſaid commiſſioners ſhall have Ggned 8 
« ſuch certificate, by writing by him to be figned and delivered to one or I ber! 
* more of the ſaid commiſſioners, or to one or more of the aſſignees of full, 
1 hjs eſtate and effects under ſuch commiſhon, diſcloſe the ſaid fraud, and payal 
* obje& to the reality of ſuch debt, ſuch certificate ſhall be null and void A 
« {o all intents and purpoſes ; and ſuch bankrupt ſhall not in that caſe be bo 
* entitled to be diſcharged from his debts, or to have or receive any of a det 
6 the benefits or allowances given or allowed to bankrupts by the act of ber | 
Ss GC. . 6. $0.” | and 
And by g 10., © Where any creditor or creditors of any bankrupt WW ve: 
« reſide in foreign parts, the letter of attorney of ſuch creditor, atteſtel BW a « 
* by a notary publick in the uſual form, ſhall be a ſufficient evidence of tertif 
© the power and authority by which any perſon thereby authoriſed (hall if 
« fign any bankrupt's certificate” . | — 
Tage 273 | | 
(By 5 Gee. 4: . 30. $ 11.) Bee Sumger v. Brady, ( H. Bl. 647. . Robſon v. Calze, Dougl- 233 Tt 
ones v. Berkley, id. 695. As it is illegal for a creditor to take, fo it is for him to retain Mont lebt « 
en him for ſigning the certificate. Smith v. Bromley, Nougl. 696. Cockſhot v. Bennet. lebt « 
erm Rep. 766. An agreement to pay a ſum of money to the aſfſignces, if they will ſign de 1 
certifieate, is within the letter and 1caſon of this clauſe. Dougl. 693. * 
(Provided thet) Lord Hardwicke ſaid, that this clayſe mult be conſtrued Arialy, and nat tu vent 
tended further pan the children of the bankrupt. - 1 Atk. 86. lnſuring in the lottery is % o an 
gaming within this clauſe. Lewis v. Piercy, 1 H. Bl. 29. Nor is it any ground for oppoling! 1 
certificate, that the bankrupt kept a lottery office, ot obtained goods under falſe pretences. $0 
parte Richardſon, 21ſt Dec. 1791. Co. Bankrupt Laws, 555: A creditor under 20). though © koger 
cluded from aſſenting to or diſſenting from the eeitificate, yet, like a creditor who elech t0 f pe; 
ceed at law, hath a right to petition againſt the allowance of it; and for the ſame reaſon, 
he is aſſected by the conſequences c allowance, Experte Allen, Vin. Abt. tt. Cra a 0. 


Haxkrupt, (8. a} pl, 18, 


' brought upon this bail bond, but judgment not obtained till after the cer- 


As to the effe& of the certificate, it diſcharges the bankrupt from all Horſey's -/ 
lebts, both joint and - ſeparate, chat might have been proved under the hg P.We 
commiſſion 3 therefore, it diſcharges a bankrupt from a debt accruing i 
before the act of bankruptcy, though judgment is not obtained till after 1 atk. 67, 
the certificate allowed: t Wickes v. 
As where a bankrupt had given a bail. bond to che ſheriff which was Strahan, 
forfeited before the bankruptcy for non-appearance, and an action was Ks avis 
8 | 
tificate allowed; the court held there was a breach, and that the penalty ge] 
was forfeited, and therefore the debt was due, though execution could Ex parte 
not be taken out for more than the damages. — | 
| Blackh 
Combs, 2 P. W. 70. Boutcflower v. Coats, Cowp. 25. 2 Str. 1042. Ca. Temp, Hardw. 267." 


Again, Fones had employed Bird, who was an attorney, to recoyer a Bird r. 
debt, Bird undertook the buſineſs and recovered the money, but, 48 Jones, | 
Jes alleged, had not paid over to him the fair balance, and in 1788, G. ww, 4 
he applied to the court of King's Bench, of which court Bird was an Co. Bar- 


to pay what ſhould appear due. Bird ſhewed cauſe, but the rule was made 
4 after which, and before any proceedings upon it, Bird became 
bankrupt, and in 1788 obtained his certificate. A rule was now obtained 
to revive the former rules, but, on ſhewing caufe, the court 
that rule, ſaying the certificate was a clear bar to the demand. They 
alſo ſaid, that hes fuch lapſe of time, the court would not proceed to 
1 way. The party might proceed as be ſhould be 
* | | 
So if a perſon enters into a bond with a trader as a ſurety for him, and, Martin v. 
for his own indemnity, takes a counter-bond payable the day before the Court, 
iſt; though the trader become bankrupt before either of the bonds be: TermRep. 
payable, the party may yet prove his bond under the commithon. Whos EL 

A., wanting money, prevails with Z. to lend him his name, by indor- Johuſon v. 
log his note to be difcounted at the bank ; and gives him, as a ſecurity, *piller, 
a debenture, making it negotiable. B. pledges the debenture wich ano. PougI. 165. 
ther perſon, for money advanced to him. A. pays the note at the bank, i” 1 
ad foon afterwards B. becomes a bankrupt, and then 4. redeems the 
(edenture by paying the money, for which it remained a pledge. This 
ee by 4. under &.'s commiſſion, and diſcharged by the 
ce te. . f 

f an executor becomes bankrupt, a veſted legacy; though liable to be Walcot v. 
(erelted, may be proved under the commiſſion, and is, of courſe, dif. NN 
tharged by the ceruficate. LET, 
aſe cenivcat is a ba t0 an age brought againſt the huſband for a Mike v. © 

om the wife, becauſe by the marriage it becomes a Williams, 

&t due from the huſband. 22 1 | P. W-24% 

In an action of debt for rent, the certificate will be a bar, becauſe the Cantrel v. 
Gigament of the leaſe by the commillioners is conſidered as an aſfign- Graham, 
tent by the aſſent of the leſſor, all perſons being ſuppoſed to condiva Barves, 69. 
v n act of parkament, by the authority of which the commiſfioners . 
thn the bankrupt's property; and therefore as the bankrupt is 10 d ofa 
ger in the enjoyment. of the thing demiſed, debt docs nat lie for the leaſe, Wad- 

| * v. 
| | low, M. 2 

. 3. B. R. Mills v. Auriol, 1 H. Bl. 433. Winne 1 


attorney, for the uſual rule of reference to the maſter, on an undertaking rot Lene, 
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AX, 


I Atk, 255. giving it up upon the authority of Burrows v. Jemind- 


— 


Barber, leaſe, which leaſe was aſſigned to the bankrupt before his bankruptcy, for 


— 
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Baker's If à man be attached for non-payment of money in obedience tu 2 
caſe, a Str. award, and afterwards become bankrupt, the certificate, entitles him to his 
. diſcharge ; for as the act diſcharges the duty, it would be hard to detain 
JJC $9: nn 
Ballantine” On a motion to enter an exoneretur on the bail. piece, it appeared, that 
v. Golding, the defendant. had been a bankrupt, and obtained a certificate under the 
1 great ſeal of Ireland. The original demand aroſe upon a bill of exchange 
— drawn in Ireland, and payable by the defendant who reſided there. Lord 
rupt laws © Mansfield ſaid, it is a general principle, that where thete is a diſcharge by 
are nos the lau of one country, it will bega diſcharge in another. That he re. 
adopted in 
2 1 a diſcharge in that country, and it had the ſame effect here. The rule 


Burton, was enlarged, and was afterwards made abſolute by conſent, the counſel 


2 Sten. 733. A certificate obtained pending an action, but too late to be 
baue "* diſcharges the bankrupt from the original debt and ſubſequent coſts.” Bu 
Barnes, 368. it hath been determined, that, if after the certificate the bankrüpt's goods 
Graham v. are taken in execution, the court will not proceed in a ſummary way (a), 


Benton. but put the party to his audita querela. 


2 Str. 1196. 


; 


- 2 Will, 41. Blandford v. Foote, Cowp. 138. Lewis v. Piercy, x H. Bl. 29. (a] Calcraft . 


Swan, Barnes, aq; and 3a. Whether the courts would now pat the party to that expence? 


Cowp. 2. A Certificate does not diſcharge a bankrupt from a contingent debt which 
Stra. . has not been reduced to a certaiuty, becauſe it cannot be proved under 
r the commiſhoo, and in queſtions, Whether a debt. is diſcharged or not by 
129: Will: a certificate ?.the point agitated has always been, whether it could be 
13. 262. proved or not; the creditor's right to prove, and the bankrupt's right tg 
. Eg: be diſcharged by the certificate, being reciprocal and oo - extenſiye. 

1 Term Rep. 369, and ſupra, E). ee ee ee rhe | 


Mayor v. A certificate will not difcharge the'bankrupt from his own expreſs col 
Bt: lateral covenant: which doth not run with the land. Thus, on a covenant 


Lu&ford v. by the bankrupt to indemnify the aſſignor againſt covenants contained in a 


1 Term 


his ſole benefit ; the queſtion was, Whether the bankrupt's obtaining his 
Rep. 86. _ certificate would bar this action of covenant? The court were clearly of 
opinion, that as this was not a caſe between leſſor and leſſee, but a daſtind, 
detached, collateral, independent covenant and. contract, and as the al- 
ſignor could have no remedy under the commiſſion, the bankrupt was not 
* diſcharged by his certiſca tee. 29m Wh | | 

Cockeril v. Tbe certificate obtained after judgment upon a bail-bond againſt the 
88 1 bankrupt himſelf will not diſcharge the bail- bond, although it diſcharged 
itte original debt, for it is a new and diſtinct cauſe of ation... 
Goodtitle v. Bankruptcy is no plea in bar to an action of treſpaſs for meſar profit! ; 
Nor", for where damages are uncertain, they cannot be proved under the com- 

pd hong ado xt 6 een ole fg 1 ö 
Drinkwater, a Term Rep. 261. A demand in trover, if for a Kquidated amount, may be proved. 
Dougl. 168. But if 4. lend ſtock to B., to be replaced as ſtock, without naming any paiticular 


day, and B. become a bankrupt before any requelt by A. to replace the ſtock, A. cannot come in 
under B. s commiſſion, Utterſon v. Vernon, 4 Term Rep. 570, | | 


x 


WEST B99, WET 
Howard . A bankrupt executor pleading a falſe plea, after the commiſhon iſſued, 
. 5 is liable to execution for the coſts, for he becomes a debtor by * 


$4. 4 


> 


* 


membered a caſe in Chancery of a cęſſo Sanarum in Holland, which is held 


8 


„ r 1 wm 


4 


falſe plea, which amounts to contracting a new debt ſubſequent to the 


commiſhon. 47 £73 $-215 Wg-De | | 71 
The crown not being affected by the bankrupt laws, the-certificate will 122 
not diſcharge the bankrupt from a commitment under an extent. 1 Atk. 262. 


] he allowing of the certificate of a bankrupt will not diſcharge his ſure- 1 Atk. 84. 
ties; and if they are forced to pay the debt after the commiſſion, the cer- 3 
tificate will be no bar to their recovering it of the principal. 8 Coup. 525 

5 Young v. Hockley, 2 Str. 1043. 1 Ack. 84. 


But if a bankrupt obtains his certificate before his bail are fixed, it will Wooley v. 
diſcharge them. Secis, if not till after they are fixed. 3; ee ee 4 
; Tudway v. Bourn, 2 Burr. 716, Walker v. Giblet, 2 BL 842. 


A certificate under a ſecond commiſſion will not protect future effects, Thornton 
unleſs fifteen ſhillings in the pound are paid under the ſecond commiſſion, 2 Dallas, 
notwithſtanding the firſt has been ſuperſeded. | ugl. 46. 
But a certificate under a ſecond commiſſion, during the ſubſiſtence of Martin v. 
the fixlt, is a mere nullity. | AY” 8 
Ex parte Proudfoot, 1 Atk. 252. Eæ parte Brown, 4 Br. Ch. Rep, 210. 


As the cortibeats diſchargeth only ſuch debts as are proveable under Ex parte. 


the commiſſion ; as the ſtatutes leave the bankrupt at liberty to enter into Burton, 


vew-engagements, and contract new debts; and as the debts proveable — 


under the commiſſion are, notwithſtanding the certificate, due in con- Maſſey, i. 
ſcience ; a new promiſe or agreement by the bankrupt, to pay the whole, 67. Truman 


or part of ſuch debts, will, therefore, be obligatory on him. x Ae 
The payment of intereſt by the bankrupt himſelf on a bond, will be ſuch an admiſſion, as will 
make him liable as ON a new debt. Alſop v. Brown, Dougl. 192. See too, 118 v. Saunders, 
2 H. Bl. 116. But if the bankrupt promiſe to pay, when be is able, query, Whether it be not in- 
rumbent on the plaintiff to prove his ability? Id. r * 


* 


| 13608 


The certificate determines. the power of the commiſſioners, and, of 1 P. Wms. | 


courſe, incapacitates them from making a ſubſequent aſſignmen. 386. 
The certificate may be entirely defeated by a /uper/edens. N 21 Atk. ras. 
And the writ of ſuperſedeas may be iſſued at the diſcretion of the chan- 1Vero. 208. 

cellor; when the creditors, who have proved, agree to ſuperſede the com- 2 Ch. Ca. 

miſhon ; or. becauſe the party appears not to have been s trader, or was . 

in infant, or had not committed an act of bankruptcy, or that the com- 1 Ack. 18. 

miſhon was not opened till ſix months after it iſſued, or that it has not 146. 2 P. 

deen proſecuted within fifteen days from the date of it, if executed in Wms. 545 - 

Lindon, or within twenty- nine days, if in the country, or that he has fl Ch. 

pad all his creditors. . ANN 43x nomad to , ot] 4 4 ta 

do if the petitioning creditor had not. a legal debt to. the amount ſpe- 2 Bl. 75 
abed in the ſtatute, or if his debt accrued. ſubſequent to an add of bank- 702- 1 Ste. 

ruptcy aſcertained by a trial at law, or if it iſſued againſt an uncertiſicated 9 

bankrupt, or on a debt barred by the ſtatute of limitations, or if at the 0 2 

ume it iſſued the petitioning creditor had the debtor in execution; 271; L ve. 

or if it was- fraudulently iſſued, in which caſe, indeed, the court will Jun. 394. 

puniſh Pg parties concerned by commitment, and by making them paß, 

coſts, 


But upon an application to the lord chancellor, on the part of the bank- 2 102, 


cup, to ſuperſede the commiſſion upon a legal objection to it, if the caſe Golſſon, 
ear unfavourable, as if a great length of time Has intervened WO Ak. 193. 
We © e 139. 
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Rep. 548. certificate be not allowed before payment of the dividends. 
I. 81. Pb and it be revived by /cire faciar after the bankruptcy, the coſts d 


X appear whether the debt was contracted in this country or in Ireland. 


the ifuing of the commiſſon and the application, the chancellor will un 


| A 
nt an iſſue to try the bankruptcy, but leave the property to bring his * 
Fl ag 2 creditors apply to have the Lan or aw mans wake — 
ſeemeth the chancellor will order the bankruptcy to be tried in an iſſa B 
betecauſe they can have no action at law, in which the validity of the con. the t 
miſſion can be conteſted, as the bankrupt's certificate is a concluſive by eftat 
©, 3 agaivſt them, that of itſelf being evidence of the commiſhon, UW. T 
Richardſon... Though the/ uſual courſe is for the lord chancellor to order a feigned Whe 
v. Bradſhaw iſſue to try the bankruptcy at law; yet if the commiſſion appears plainh who 
: ow . co bare been taken out fraudulently and vexatiouſly, the court will at once dud, 
; — Gays ſuperſede it, and order the petitioning creditor's bond to be-afligned. of f 
ter 1 Atk, W 1 
144. But where a commiſſion is ſuperſeded merely becauſe there is a deſel be ſu 
14h 9 in form, as to the petitioning creditor's debt, and no doubt as to the give 
» Atk. 100. 3 of bankruptcy, the cofts of the ſuperſedzas only ſhall be allowed; W 
but it would be otherwiſe, if the act of bankruptcy was not fully proved. perty 
Ex og If there be a ſurplus coming to a bankrupt, the creditors ſhall have ig- ligne 
N. Þ tereſt out of it, wherever it is apparent, either upon the face of the ſeci- of „ 
19> rity or by evidence, that there was a contract for it. ktely 
| 1-000 „A bankrupt cannot call upon his aſfignees for his allowance under the But t 


6Term ſtat. of 5 G. 2. c. 30. f 7. (his eſtate paying 109. in the pound, ) if hy 


Brown, 


Phillips v. If a judgment be recovered . 5 a party, before he becomes bark. 


the /tire ſariat relete back to the judgment, and may be proved under 
the commiſſion. So, if a writ of error be brought after the ban 
to reverſe a judgment obtained before, and the judgment be affirmed, the 
coſts of the writ of error refer to the judgment. In either caſe therefore 
the certificate diſcharges the bankrupt as well from the coſts as the judy. 
Rolfe v., 2 | | | 6 
Eaflon, 4. drawsa- bill of exchange B. payable to the order of A., which 
2 H. Bl. B. accepts, and B. draws a * A. payable to the order of B., which 
560. B. accepts, for their mutual aceommodation. Both bills are * „ 
the ſame time; are of the fame date, and for the ame ſum. Theſe bill 
are mutual u Ames rp on each part a debt, the one being 
a confideratioa for the other : they are not mutually given as an indemaity, 
which is ”_ nature conditional, but create an abſolute 3 
grinning, ſo that if either party becomes bankrupt, the blll accepted 
dim may be Na be Abi 6 provable is necells 
_ * _ , Alybarred by the certificate, » rofl 
Quin v. The court of Common Pleas have refuſed to diſcharge à defendant, who 
Kecke, © was holden to bail fora debt contracted in this country, out of "cuſtody, 0 


* 


»H.BL.S$$. 4 common appearance, upon an affidavit of his having become a bange . 
my 4 in Iruland, wr reg obtained his certificate. In dach caſe, they ſaid. be up 
Exchequer, muſt at leaft plead the certificate. But a general plea of bankruptcy, . W.. 

282 iq ferring to an Iriſi act of parliament, and concluding to the country 1% r de 
defends, mode ſimilar to that given by far. 5 G. 2. c. 30. 6 7. to bankrupts in Ja di 
out of Py Rep teas be clearly bad. , ſuc 

on the | 
groned'ofe teakrenllcs anduentificate to Ireland was rejected, becauſe the affidavit did not flats * 


the effe of che ce te by the laws of Ireland. Anon. Anſtr, $0, In this caſe it does 96 


 Acertiicued 


| BANKRUPT 18g 


certificated bankrupt is not a competent witneſs to prove the debt of Chapman 
2 gms or any other fact neceſſary to — Garaver 
| 279. 
10 where the aſſignees ſigned the certifcate. and got a releaſe from gy, v. 
the bankrupt, in order to produce him as a witneſs to prove a debt to his Crew, 
eftate ; this was admitted to be a fair tranſaction. Anſtr. 504, 
The certificate, though ſigned, yet, till allowed, operates as nothing. a 
Where, therefore, a lottery-ticket was given to the bankrupt by a creditor *. 29) 
who had figned his certificate, as a mark of his approbation of his con- 
duct, and the ticket was drawn a conſiderable prize before the allowance 
of the certificate, it. was claimed and ſhared by the creditors at large. Webb v. 
If an uncertificated bankrupt bring an action, the benefit of which, if Ward, 
he ſucceeds, mult.accrue to his aſſignees, the court will compel him to 7 Term 
zine ſecurity for the, Coſts. 2 Rep. 
Whether an uncertificated bankrupt can maintain any action for pro- pouler v. 
perty acquired fubſequent to his bankruptcy, whether any one but the aſ- Down, 
ſipnees may diſpute his title, is a point upon which the opinions of the courts E. $7 8. 
of Velmin ler- fall are not ſettled. The court of Common Pleas have © 
ktely determined in favour of his competency to maintain ſuch action. 
But the queſtion is ſtill pending in the court of King's Bench. 


3 


(L) Of Partners. x) 


Separate commiſſion may iſſue againſt one partner without making Allan v. 
the reſt bankrupts. But where a joint commiſſion is proſecuted, all Hartley,M. 
partners mult be included; for a commiſſion againſt two or more of * = ha ** 
eral partners, is neither joint nor ſeparate. Bankrope + 1 
Laws, 7. 8 7 
But by ſtat. 10 Ann. c. 15. $ 4. the certificate, under a ſeparate commiſſion, will not diſcharge - rg 
wy other than the bankrupt partner, from a joint debt. It was formerly che practice to take As 
out 2 ſeparate commiſſion againſt each partner, and then a joint commiſſion againſt all; rhe chan» p44 
lor, upon recent application, ditecting the former to be ſuperſeded, in order to give validity | 


tothe latter, under which both ſets of credicors might have their proper relief. 1 Atk. g8. 238. N 
lui it ſeemeth now to be holden, that whilſt there is a ſeparate commiſſion ſubſiſting, a joint one - wa 
Unnot be ſuppoi ted. Cowp, $24. 1 Atk. 252. 4 Br. Ch. Rep. 210. Co. Bankrupt Laws, 9. *UBJ 


Joint creditors are entitled to a diſtribution of the joint or partner- Co. Bank- | | 


ſtip eſtate, without the ſeparate creditors being permitted to partici- Lowe, 
que with them: but notwithſtanding ſeparate creditors are not entitled to * #44 
kare the dividend of the joint property, until the joint creditors have receiy- - and Ju 3: "78.4 
kl twenty ſhillings in the pound, yet they are upon petition let in to prove , Atk. 6. js 
deir * ſeparate debts under the joint commiſſion, paying contribu- Ex parte i 
to the charge of it; and as the joint or partnerſhip eſtate is in the firſt Crowder, | 
Flice to be applied to pay the joint or partnerſhip debts, ſo in like manner, — 
be ſeparate eſtate ſhall be in the firſt place applied to pay all the ſeparate Bon 6 
du. This is ſettled as a rule of convenience, and it is reſolved, that 1 Ack. 98. 
| there be a ſurplus of the joint eſtate, beſides what will pay the joint Z parte 
tors, the ſame ſhall be allotted in due proportion to the ſeparate eſlate 2 | 
partner, and applied to pay the ſeparate creditors. And if there Wow. 
N on the other hand a ſurplus of the ſeparate eſtate, beyond what will Goſs v. Du . 
ay the ſeparate credizors, it ſhall- go to ſupply any deficiency that may Freſno, 
ua as to the joint oreditars. „ 
| | This Cook, 2 P. 
W. $01, 


| 199 | - . BANKRUPT. 


Ex, parte | This mode of adjuſting the rights of each claſs of ereditors where x 
Baudier, joint commiſſion is taken out, ſeems at one time to have been extended by 
EY þ pat the court into à rule, to direct the proof of debts under a ſeparate com- 
Oldkgeow, miſhon, by virtue of which the ſeparate eſtate only can be aſſigned, and 
$ Miy1783, therefore it was holden, that joint creditors could not prove under ſuch 3 
Co. Bank: commiſſion, e cept for the purpoſe of aſſenting to, or diſſenting from, the 
1 bankrupt's certificate. 


Es But it is now fully eſtabliſhed, that joint creditors may be permitted tg be 
Hodgſon, prove under ſeparate commiſſions, and receive a dividend in proportion m 
3 Sh. with the ſeparate creditors. | | | 00 
N Page, id. 119. Ex parte Flintam, 1 Br. Ch. Rep. 120. Ex parte Hayden, 24th June 4 
1785. Ex parte Copland, 24th Dec. 1787. 1 8 | Y 
Hellkey v Where the aſſignees under a ſeparate commiſſion poſed themſelves of 
Garrat, the joint property, it may frequently be to the inte eſt of the joint cre. 4 
3 Br. Ch, ditors, that diſtin accounts ſhould be kept of the joint and ſeparate eſlate, the 
Rep. 457- and each applied to the payment of the reſpective creditors z- and an order the 
gt mis to this purpole may, with conſent, be obtained upon petition : but as the der 
1000 May ſolvent debtor hath an intereſt in the diſtribution of the joint property, and Got 
217909. La- the demands which may be made upon it, if he do not conſent, relief cat L 


ſabloniere not be had without a bill. 


v. Swinton, 


x$th June 1793. Co. Bankrupt Laws, 311, 12. : 


Ex 2 Where perſons in trade have been connected in various partnerſhin, rt 


Marlin, and a joint commiſſion is taken out againſt them all, an order hath bee WW" * 
. hg pe made for keeping diſtinct accounts of the different partnerſhips, as well u b 
5 477 the ſeparate eſtates of each partner. But where there have been vation 0 
Parker, partnerſhips, and a joint commiſhon is taken out againſt one firm, in which 16 N 
22d. Dec. ſome of the parties were not engaged, there can be only the common ct. WP": 
me der for keeping the diſtin accounts of the joint and ſeparate eſtate. _ 0 0 


Law!, 314. Where there is a joint and ſeveral creditor, he muſt, according to the One 
— . rule of the court now firmly eſtabliſned, make his election whether he 
gen, June will come in upon the joint or the ſeparate eſtate, that is, which he will 
3, 1786. come in upon in preference; for whichever he may elect, he will be cot» 
Ex parte” tled to come in upon the ſurplus of the other, if there ſhould be ary. 
f _— 5 And in order (a) to make his election, he muſt have a reaſonable time iv 
Ex parte ihquire into the ſtate of the. different Funds ; and it hath been determines 


Bond and that he is entitled to defer his election until a dividend. 
Fill, r Atk, | 


98. Ex parte Rowlandſon, 3 P. Wms. 40s. (a) Ex parte Clowes, 2 Br. Ch. Rep. 595. 


Ex fen, A. lent money upon bond to B. and C.; B. became bankrupt, and after. cred 
Smith, 17. wards A. ſued C. upon the bond, and took him in execution, but conſent 
ms. 257. ed to bis diſcharge. Upon application by A. to Lord Harcourt, to pron 
under B.'s commiſhon ; his lordſhip permitted him to come in as a cred 
for a moiety ; and ſaid he would have admitted him for the whole, i Iemifſc 

fact, the whole had been lent to B. | e 
Keble v. If one truſtee ſuffer a co · truſtee to detain a ſum of money belonging! 
Thompſon, the truſt eſtate, they are both liable, and if they afterwards become bat 
18: 7 rupt, the debt may be proved under both their commiſſions. = 
Welty, Partners being joint-tenants in their ſtock and effects, both n 
Skipp, accruing, and therefore ſeiſed per my et per tout, upon an account ' 
2 Ver. 244, taken, each is entitled to be allowed againſt the other any thing 


tought in 28 à partner ſhip tranſaction, and to charge the other in account Cowp, 471. 


with what that other has not brought in, or has taken out more than he F 
ought ; and nothing is to be conſidered as his ſhare, but his proportion of , 5.16 392: 
'he reſidue upon balance of the account, Upon this principle, where one 1 Show. 173. 
of three partners had embezzled and waſted the joint ſtock, and contract- Dongl. 650. 
ing private debts become a bankrupt ; the court ſeemed to. think, that out ? 7 Fa, 
of the produce of the goods, the debts owing by the joint trade ought to Moy 446. 
be paid in the firſt place, and that out of the bankrupt's ſhare, ſatisfaction Richardſon 
muſt be made for what he had waſted or embezzled ; and that the aſſignees v Goodwin, 
could be in no better caſe than the bankrupt himſelf, and were entitled only n 
to what his third part would amount unto, clear after debts paid, and de- Goſs y. 
ductions for his embezzlement. | | . Duftefnoy, 
| 2 a Davies 371. Hankey v. Garrat, 3 Br. Ch. Rep. 457. 


An act of bankruptcy, if followed by a commiſſion, is a diſſolution of Hague v. 
the partnerſhip, by virtue of the relation in the ſtatutes which avoids all Rolleſton, 
the ads of the bankrupt from the day of the bankruptcy, and from the ee * 2 
neceſſity of the thing; all his property being veſted in the aſſignees, who p. 471. 
cannot carry on a trade. N 


two partners taken out after the bankruptcy of both, could maintain an bug, Covp. 
achon of trover againſt a perſon in — of goods under a ſale, or #4 
conſignment, bond fide, for a valuable confideration, and without any 
mixture of fraud, from one of the partners, who had not then committed 

any ad of bankruptcy himſelf, but after an act of bankruptcy committed 

by the other partner; the court held, the action could not be maintained, 
ecauſe the act of the partner, who, at the time of the conſignment, had 

"ot committed any act of bankruptcy, bound both, and alſo becauſe, ſup- 
dong the conſignment avoided by the act of bankruptcy of the other 
arty, then it is an action of trover by one tenant in common againſt 
mother, which cannot be. : 

One of three partners in a ſhip and cargo, the coſt and out- fit of which 


br the remainder ; but, before they become due, is declared a bankrupt. Silva,Cowp. 
The other partners cannot, by voluntarily diſcharging the notes, ſtand in 49. 

8 place for any ſhare of the profits ; but the aſſignees are entitled to ' 

ul third, both of the profits of the adventure, and the value of the 


If a partner is a creditor upon the partnerſhip-fund, he can have no 
lation but out of the ſurplus which ſhall remain after the joint credi- Ex parte 
Is are paid. And Lord Hardwicke ſaid, that where there are joint and Hunter, 


arte creditors, if one partner lends a ſum of money to the partnerſhip, By A1 


682. Ex 
ſon, 1 Vez, parte Bate 


du the contrary has been determined in a caſe where there was a joint jun, 207, 
mamilon againſt two partners, and a ſeparate one againſt one of them. Er porte 

e petitioners, aſſignees under the ſeparate commiſhon, petition to be 1 
ated creditors under the joint commiſſion, for a ſum of money brought — bo 2 
tdeir bankrupt into the partnerſhip beyond his ſhare, and as being there- Pine, 2d of 
fa creditor on the partnerſhip for that ſum ; but were refuſed on the Avg. 1783. 
plc, that he cannot be a creditor on the partnerſhip in competition , , 
the joint creditors. | 8.0 


{ 
/ 


Upon a queſtion, Whether aſſignees under a joint commiſhon againſt Fox v Han- 


1 4,568/., pays only 410. in part of his third ſhare, and gives his notes gmith v. De 


creditors of his ſeparate eſtate have a right to this in the firſt place, t Lass, 


HWP BARGAIN AND SALZ. 


2. fn, Bo where one partner hath taken more than his ſhare out of the pan 
— nerſhip-fund, the joint creditors, as the rule ſeems to be now ſettled, em 
75 mo not be admitted to prove againſt the ſeparate eſtate of the partner why 
| Bankrupt drew out the money, until his ſeparate creditors are fatished, unleſs it eu 
22 — be ſhewn, that the partner acted fraudulently with a view to benefit ti 
t e 4 —_ . ; 

of Por Je Para ereditors at the expence of the Joint creditors. 

who 

Had tak perty from the partnerſhip fund, and applied the fame to his own uſe, without te 
knowledge of his — the — 4 on the 44 of the joint creditors, were — 
prove againſt the ſeparate eſtate. £x parte Cuſt, 29th. March 1774. Co. Baxkrupt Laws, bog, 


Tu ho'@ Where there were two partners, and one had taken out more 
15 LM from the partnerſhip-ſtock than his ſhare amounted to, and therefore bs 6 
Craven came a debtor for ſo much; Lord Talbot was of opinion, that the pan. « 
V. Knight, 2 nerſhip creditor had a right to come upon the ſeparate eſtate of the partner 66 
Ch. Rep. who was ſo indebted. « 
_ If ove partner is an executor or truſtee, and, with the bnowledge of hi , 
* ay Ir cu partner, lends the truſt-fund to the eſtate, it becomes a debt which my « 
Ch. Rep. be proved againſt the joint eſtate : Secs, if without the knowledge of th 10 
165. co· partner. 1 8 1285 


* 
. 


mA o« = ww ow ow, Rac 


= = © 


mw BARGAIN and SALE. |: 


* 
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Lr See further, Weſt Symb. part 1. lib. 2. 5393. Terms de la Ley, tit. Borgan 
Sale Cowel, tit. Bargain and Sole. Ld. Bacon's Uſe of the Law, Mo. 41. Touchſt. 22zt. 2 Bl. Conn 
338. $0 there is a bargain and ſale, where a man makes a contract with another for ſale of yu 
or chattels, and at the ſame time makes the ſale of them. Com. Dig. tit. Bargain and Sale, A 


Touchſt. 221. It is faid that a bargain and ſale is not ſo ſtrong a conveyance as a livery ; ſor, B 
I have a rent · charge out of the manor of D., and afterwards purchaſe the manor; and aft fe 
by deed indented and enrdRed, 1 bargain and ſell the manor, the rent-charge ſhall not paſs » 
Leon. 6. By froffment or fine, all uſes and poſſibilities are conveyed by reaſon of the forci knoy 
operation; but it is otherwiſe by bergain und ſale. 1 Leon. 33. A in and fale doth u. i th, 
s "ape aſſect a contingent uſe in the bargainor; but a feoffment or would transfer 8 purc! 
Hardr I | 
> A effe 


(Bythe 1.8 cop.) Deeds were enrolled at common law for their preſeryation, though» or fig 
to paſs any eſtate. Sty. 370. The eftate paſſeth not by the ſtatute of enrolment, but by the! 

tute of uſes. Dimmock's caſe, Hob. 1 36. The objects of the ſtatute of enrolment evident 
were, firſt, to force the contracting parties to aſcertain the terms of the conveyance by reduc 
it into writing; ſecondly, to make the proof of it eaſy, by requiring their ſeals to it, and « 
ſequently, the preſence of a witneſs; and, laſtly, to prevent the frauds of ſecret conveyante 
by ſubſtituting the more effeftual noteriety of enrolment for the more ancient one of Ie! 
But the latter part of this proviſion, which, if it had not been evaded, would have introc 
an almoſt univerſal regifter of conveyances of the freehold in the caſe of corporeal hereditame® 


[ 
was ſoon defeated by the invention of the conveyance by leaſe and releaſe, which ſprung n od a 
the omiſſion to extend the ſtatute to bargains and ſales for terms of years; and the other pi my 
of the ſtatute were neceſſarily ineſſectual in our courts of equity, becauſe theſe were ill left 
ry to compel the execution of truſts of the frechold, though created without deed or wi! 14 
inconveniencies, however, from this inſufficiency of the ſtatute, are now, in ſome me & lar 
Prevented, by the 29 Car. 2. c. 3. which provides againſt conveying any lands or hereditan wh f 
for more than three years, or declaring truſts of them, otherwiſe than by writing. Huy _ 
Lit. 48. a. n. 3. | wimen 


BAN AND SALE.” 


5 Ann. c. 18., Bargains and fales of any manors, lands, c. with; 
in the Weſt Riding of the county of York, which ſhall be enrolled before 
the regiſtrar for the ſaid Weft Riding, or his deputy for the time being, in 
the publick office at Wakefield, ſhall be as good and available, as if the fame 
had been enrolled in one of the king's courts of record at Weftminfler, or 
before the cuffos rotulorum, and two juſtices of the peace, and the clerk of 
the peace of the ſaid Weſt Riding, or two of them, according to the ſtatute 
of the 27th H. 8.— By 6 Anne c. 35. 5 16., the like proviſion is made 
for enrolling bargains and fales in Beverley of lands within the EI Riding 
of the county of York, or the town and county of the town of AG 

yon Hull; and by g 30. of that ſtatute it is enacted, That in all deeds 
© of bargains and ſales enrolled in purſuance of that act, whereby any 
« eftate of inheritance in fee-ſimple is limited to the bargainee and his 
« heirs, the words grant, bargain, and ſell, ſhall amount to and be con- 

« ſtrued and adjudged in all courts of judicature, to be expreſs covenants ' 
«4 to the bargainee, his heirs and aſſigns, from the bargainor, for himſelf, 
u his beirs, executors, and adminiſtrators, that the bargainor, notwith- 
« ſtanding any act done by him, was at the time of the execution of ſuch ß 
« deed, Filed of the hereditaments and premiſes thereby granted, ba- 
« gained, and fold, of an indefeaſible eſtate in fee - ſimple, free from all 
incumbrances (rents and ſervices due to the lord of the fee only ex- 

« cepted), and for quiet enjoyment thereof againſt the bargainor, his 

« heirs and aſhigns, and all claiming under him, and alſo for further aſſur- 

« ance thereof to be made by the bargainor, his heirs and aſſigns, and all 

« claiming under him ;, unleſs the ſame ſhall be reftrained and limited 

« expreſs particular words contained in ſuch deed ; and that the bargai- 

© nee, his heirs, executors, adminiſtrators, and aſſigns reſpectively, ſhall 

* and may, in any action to be brought, aſſign a breach or breaches there- 

« upon, as they might do in caſe ſuch covenants were expreſsly inſerted 

* in ſuch bargain and ſale.” —By 8 Geo. 2. c 6, 5 21, the enrolment of 

bargains and ſales of lands in the North Riding of the county of York is 

uthoriſed in the regiſter-office for that Riding. | 

By the 33 Geo. 2. c. 30. 5 to., being an act for widening certain ſtreets, 

&c, in London, it is enacted, That all bargains and ſales made and ac- 
tnowledged by any perſon or perſons whomſoever, which ſhall be enrolled 

n the huſlings of the ſaid city, of any lands, tenements, and hereditaments, 

purchaſed by virtue of and for the purpoſes of that act. ſhall have the force, 

ſe&, and operation in law, to all intents and purpoſes, which any fine 

dr lines, recovery or recoveries whatſoever, would have if levied or ſuffered 

dy the bargainor or bargainors, or any perſon. or . perſons ſeiſed of any 

tate in the premiſes, in truſt for, or to the uſe of, ſuch bargainor or bar- 

Fuoors, in any legal manner or form whatſoever. 


(4) Who map bargain and ſell, and to whom. 


| Page 274 
&f ow) But not an eſtate in fee ſo determinable, but only a deſcencible frechold. Anoa. 
uf the SEED La ; Page .275 
lf there le two) This diſtinction is not warranted by the authorities referred to, nor is ic to 


ſound in any caſe-book wherein this caſe is reported. Br. tit. Fonts enroll. p. 11, Cro Car. 
1). 509. Bas. Max, Reg. 14. Brook, in his Abridgment, uſeth the general words, “ all big 
nt and tenements in D.; and ſaith, that they will not paſs the entierty, becauſe the En- 


minor had at the time of the delivery. Th i d fale, it bath 
. ry. e bargain and ſale, it bath been ſaid, ogcakions, 
Ae. befere enrolment, a ſeyerance of the joint-tenancy. Owen, 50. ag 


Vox. VI. 0 if 


Wiment hath relation to the delivery of the deed; and, of courſe, can paſs mo more than the ; 


3 BAKGAIN AND SALE. 


Cro. El. If a mortgagor entreats a ſtranger to redeem the land at the day, 20 
| 402. cited g covenants by indenture, that after ſuch redemption the ranger ſhall hau 
4 125 ? the land to him and his heirs ; and that he, in conſideration of ſychy 
Bac. Max, Jum, will ſtand ſeiſed to the uſe of him and his beirs; the ſtranger . 
Reg. 14. deems the land at the day the mortgagor enters, and the deed is enrolla bar 
within ſix months; yet nothing paſſeth, becauſe he had not any eſtale a for 

-intereſt therein at the time to contract for it. | r | 

If a wit) But a fine, and recovery upon it, will bind the wife. Mo. 22. 
Fe Keel 2 bind her. Br. Abr. tit. Feits r | = f 


(5) What may be bargained and ſold, and hows 
Bazgäin and Sale thatt be taken.” 5 


(4 rent) Upon a bargain and ſale according to the ſtatute, FY rent may be reſerved. 2 C0 9 


1 ed. Beſore the ſtatute of H. 8., if a man had bargained his land for mong WY: « 
Lit. 10. . | general'y, without the words his heirs,” the chancellor would oblige eat 
Br. tit. Con- Him, according to conſcience and the intent of the parties according to th proj 
tract, Bar- value, to execute an eſtate in fee, for uſes were then things mextly in ti 
8 L and confidence ; but, fince the ſtatute, they are transferred and made int Thü 
ee eſtate in the land; and therefore without the word © heirs” the bar: 
Turek gainee hath only an eſtate for life. e rad 
2 Dy. If one, in conſideration of ten pounds, bargain and ſe} his land to 4 
155.1 And; and his heirs, to have and to hold to H. to the uſe of the bargainor fv 
37. 8. C. life, the remainder in tail to A., the remainder to the right heirs of the 
CORY bargainor ; the habendum'in this caſe is void, and A. and his heirs (bil 
271, b. have the land for ever. 8 * 111 * 219342 


Though a uſe could not riſe as a uſe upon a uſe, whether equity would not ſupport it as a truſt 
Aſh v. Gallen 1 Ch. Ca. 114. | Kal AN 


(C) In what Manner a Bargain and Sale may i Fa 
made; and herein of the Words to be made Uſe eg 


Lord Ewre b : i tors ; 
v. Strick- bargain and ſale made to one with the addition of knight, who! 

land, Cro. L not fo, is good. ii | Th * 
J. 240. 12 S, 18 n 4 i 
. D) Ot the Conſideration, 


(If there'be) But ſee Thurle v. Madiſon, Sty, 462. 


_ 2lnſt. 672. A. by deed indented and enrolled, in conſideration of Tool. paid | 
B., bargains and Tells land to B., C., and D., parties to the indentur 
in this caſe the land paſſeth to all; for although the valuable conſiderat 
be expreſſed to be paid only by one, yet it muſt be intended that it v 

paid by all, that the land may paſs to all "according to the. meaning « 
fy et pop and conſideration given by one, is / ſufficient! to convey d 2 
9 and to all. 


Page 577 (E) Of the Enrolment ; And herein, wth 
voy (f A. Bargains) if two baryains and ſales are made of the fame lands, to two ſeveral , 
one, and the laſt deed is firſt enrolled, and afterwards the firſt feed is alſo enrolled withio | 

| mopths, the firſt buyer ſhall have the land: for when the deed is enrolled, the bargainee is el 
1 of the land from the delivery of the deed, and the enrollment ſhall telate to it. Wood's g 
*, 259. Bee Mo. 41. Cro. Ja. 409. Noy, 106. if a man bargains and ſells to A., and 1 
Wards makes a baigain and fale of the fame land to F., and the deed to B. is firft enrolled, ® 


— 


* | : * 


the deed to A. is not enrolled within the ſix months, the bargain and ſals to B. is good: but if 
the deed to 4. had been © within the fix months, the deed to B, had been void. Hob..165, 


If 2 diſſcifor bargain and fell land, and: the ,difſeiſee releaſe to the; Ro. Rep. 
bargainee before enrolment, It 18 void. | But a releaſe (a) to the diſſei- —— o 
ſor beſore enrolment had been good; and then the enrolment . ſhould Mio. 10. El. 
paſs the eſtate to the bargainee, and he ſhould” take advantage of the in MER 

| 928; r OBI eee 1 caſe 

releaſe. rh} tops Ne ee 1580 4 (e) 1 Ro. Reg. bid. 
A covenant in a bargain and fale not enrolled, is binding. * N 
1 Ld. Raym, 388. 1 Salk. 199. 


(7) The Panner of pleading Bargains and Sales. Page 285 


(In Pleuding) By 10 Ann c. 18. J 3. „if a bargain and fale enrolled, be pleaded with a profert, 
a copy examined, and proved on oath, ſigned by the proper officer, having cuſtody of ſuch 
enrolment, ſhall be of the ſame effect as the original. The indorſement on the deed, by the 


it 


3 proper officer, is always received as ſufficient evidence of the enrolment. Dougl. $6. If di- 
- vers perſons ſeal a deed, and but one of them acknowledge it, and it be thereupon enrolled,” th 
ut is a good enrglment within the ſtatute, and it may be given in evidence, as a deed entolled. 
nts Thurle v. Madiſon, Sty. 462. ; 


_ —— - cc. 


— 
2 a4 
= 


BARRATRY. 
i (a) Who ſhall be ſaid to be a Barzator. end. 
41 Page 28c 


(4 Borrator) Barrator, according to Junius, is vit/litigator, and is a forenſick term taken fro: 


* 


lian baratta, are all words (ignifying a quarrel, or contention. Skene faith that bartators were 
{woniſts, ſo called from the Italian, borrataria, which, ſignifieth corruption in a judge, who giveth 
an unjuſt ſentence for money. And, with us, it may be obſerved, by ſtat. 3 E. 1. c. 33+» Par- 
tors are forbidden. to give judgments. 5 5 


— — = ** © 1 { 


BARON and FEME. 


7 hk 440 


T8 1 


(B) Of the Power ven the Huſband by Law, Wer 
over the Perſon of his WMite; and herein of her 
Bemedy for any Injury done her by him. pie 265 


% And the huſband. may demand ſurety of the peace aguiuſt the wife. 2 Str. 1 20%. 


* 
| 
« % 
A 


, tlie court will not order her to be delivered to him Anne Gregory's cute, 4 Burr, 1991 


; 


De his Intoreſt in her Cſtate and 
. 1 1 » a ; LT « + OE 
R ROE Trane 

11 , 6 


Bat; ee 9 : ; 914 „ olo1 29» FIG, 0338 75 The hüf- 
it muſt be pleaded, that the huſband and wife, in right of the wife, band e 


* * A AM th. 


K 


f rr 7 F. 


the Normans, The Iſlandick and Scandinavian, baratta ;; the Anglo - Norman, baret; and the Ita- | 


(The buſbend bath} Or by application to the court of K. B. or a juſtice of the peace.” Foſt 
VB. juſtice of 1 Foſt. 

W I ank. P. C. 253. Ca. Temp, Hardw. 74. 2 Str. 1202. 1 Burr. 621, 703.” 1t Mod. 
[ * 4 


(AW ife Separated ) If, upon the return of a habeas corpus ſued out by the huſband to bring 
tte wife, it appear that he hath uſed her ill, and the exhibit articles of the peace againſt 


Pr. An 3.1 
077 | P Page 296 


wet kiſed in fee, not of freehold merely, make a te- 
U 3 f nant 


* 


hack | "BARON AND/FEME. 


nant of the precise, of his wife's eſtate, for the purpoſe of ſuffering a common recovery of. it, 
without the wife's joiting him in a five. Robinſon v. Cummins, Cruiſe on Recoveries, 52, Co. 
Lit. 326. b. note. Pig. 72. Ro, Abr. tit. Recovery (A), pl. 4 


\ (The Marriage is) An alignment of the 1cal eſtate of the wife will bind her, though it be 
made without 2 conſideration; 80 if the wife has a judgment, and it is extended on an ch 
the huſband may aſſign it without a conſideration: So if a judgment is given in truſt for a fene 
ſole, who marries, and, by conſent of her truſtces, is in poſſeſſion. of the land extended, the hu. 
band may aſſigu over the extended intereſt: and by the ſame reaſon, if the feme has a decree to 
hold and enjoy lands until a debt due to het is paid, and ſhe is in poſſeſſion of the land under thi 
decree, and marries, the huſband may aſſign it without any conſideration; for it is in nature d 

an extent. 3 P. Wms. 200, © | . ; NN 

Page 289 1 | | 
(If a Mon marries) It is true, that the huſband is entitled to diſpoſe of the truſt, of the wile) 
term, equally with the term itſelf ; and that, whether it be the truſt of a preſent actual and 
veſted. intereſt in the term; Pre. Ch. 4x8 Factor v. Samyne, 2 Vein. 270. Bates v. Dandy, 
2 Atk. 207. ; ot of a poſſible or contingent intereſt, if it is a legal intereſt, that is, fuch an h. 
tereſt as, upon the determination of the previous eſtate, or the happening of the contingency, 
will immediately veſt in poſſeſſion in the wife; unleſs, perhaps, in thoſe caſes whete the po. 
« bility or contingency is of ſuch a nature, that it cannot happen. during the huſband's lifetihe 
Co. Lit. 46. b., 10 Co. 51. a. Hutt. 17. Salk. 326. But it js an exception to this rule, x 
leaſt in equity, that if a ſutute, or executory intereſt, in a term or other chattel, be provide 
for the wife, with the conſent of the huſband, the huſbard cannot diſpoſe of it from her; at 
would be abſurd and unfair in the higheſt degree, that he ſhould be allowed to defeat his ou 
agreement. But this ſuppoſeth the proviſion to be made before marriage; for if it be made ſul 
ent to the marriage, it is a mere voluntary act, and void againſt an aſſignee for a valuable con- 


ideration. Doyly v. Perfull, 1 Ch. Ca. 225. Turnei's caſe, 1 Vern.,7. Pitt v. Hunt, id. 18, 1 
Walter v. Saunders, 1 Eq. Ca, Abr. 58. Co, Lit. 351. b. note. ban 
heh (All the Perſenal Eflate) The wife's paraphernalia are, by the common law, excepted out of her 
55 the power of the huſband, ſo that he cannot deviſe them. 1 P. Wms. 729. But dy articles be- ſtop 
1 fore marriage, expreſsly barring her of every thing ſhe can claim out of her huſband's eſtate by him 
1 common law, cuſtom, or otherwiſe, the huſband is entitled to theſe. 2 Atk 642. It ſeemetb ber 
x doubtful, whether the paraphernalia are exempted from the claim of creditors. 2 Atk, 74. f 
it Ambl. 6. 2 Vez. 7. Her neceſlaty apparel certainly is. 2 Bl. Comm. 436. 2 Atk. 105. - 
4 te RAY | | 7 
3» - (But Choſer in) In equity, a ſettlement made before marriage, if made in conſideration of the 
. wife's fortune, entitles the repreſentative of the huſband dying in the wife's lifetime, to the 
1 whole of her things in action; bur it hath been ſaid, that if it is not made in conſideration of A 
Walt her fortune, the ſurviving wife will be entitled to the things in action, the property of whid hand 
„ hath not been reduced into poſſeſſion by the huſband in his lifetime: ſo, if it is in conſidenti c 
1 of a particular part of her fortune, ſuch of the things in action, as are not compiiſed int of th 
*' part, it hath been ſaid, ſorvive to the wiſe. Cleland v. Cleland, Pr. Ch. 63. 2 Vern. 5! Ss 


Adams v. Cole, Ca. Temp. Talb. 168. In the caſe of Blois v. the Counteſs of Hereford, 2 Ven 
$01., a ſettlement was made for the benefit of the wife, but no mention was made of her pe 
ſonal eſtate. Lord Keeper decreed, that it ſhould belong to the repreſentatives of the huſband 
and ſaid, that, in all caſes where there was a ſetilement equivalent to the wife's portion, 
ſhould be intended that he is to have the portion, though there be no agreement for that purf 
Eq. Ca. Abr. 69. | by 


And the. repreſentative of the huſband is entitled as much to this ſpecies of his wife's prope (4 

as to any other; for the right of adminiſtration follows the right of eſtate; and ovght, in mig 1 

of the huſband's death, after the wife, to be granted to the huſband's next of kin. Been. k h 

Bryant, Vin. Abr. tit. Executors (KJ, pl. 25. Humphry v. Bullen, id. pl. 27. Elliot v. C be hc 

lier, 3 Atk. 526 1 Vez 15. 1 Will, 168. Bouchier v. Taylor. Hargr. La] Trot, 01 l 

Br. Rep. 414. If, therefore, adminiſtration de bin nin of the wife be granted to any third pt 165 

ſon, he is à truſtee for the repieſentatiye of the huſband. Squid v. Wyn, 1 P. Wins. 378. 0 et! 

2 v. Rees, id, 381. | | . 
1 8 | R 

* Boſvil 1. Money due upon mortgage is conſidered as a thing in action, and ſubf os wh 

33-1 Brander ; a . ithout 

i „ to the diſpoſal of the huſband only, whether it be a mortgage in fee or bw 

38:1 4078, Bates a term: for though in the caſe of a mortgage in fee, the legal fee of WH red i 

1 V. Dandy, lands in mortgage continues in the wife, ſhe is but a truſtee, and the "ls 


\K'1 , Alk. 208. of the mortgage follows the property of the debt. 


* 


— — — — 
— 
3 * * * 


In one caſe (b) itis ruled, that a voluntary aſſignment by the huſband of ( 8quib v. 
the wife's choſer in action, though void, as between the huſband and the al- Is 7. 
ſignee, will yet bave the effect of altering the property, as between tje 37%: 

(band and wife. But it ſeemeth to be now ſettled (c), that the huſ - 

band's aſſignment in ſuch caſe muſt be for a valuable conſideration, and 8 1 

thar beyand the conſideration the aſhgnment will not bind the wife ſur- 2 . 1 

viving- | e | \ Jewſon v. 1 
Moulſon, id. 

7. Saddington v. Kinſman, 1 Br. Ch. Rep. 44. Volunteers and general aſſignees (whether 
dy operation of law, or otherwiſe) are ſubject to the ſame equity, with reſpect to the wife's 
property, as the huſband is. 2 Atk. 420. 1 P. Was 382. 4 Br. Ch. Rep. 139. It doth not 
ſeem to hare been yet determined, that a court of equity will interfere and interrupt the legal 
right of the huſband, or of iuch aſſignees, where they can ger poſſeſſion of the wife's property 
without the aid of the cout. Winch v. Page, Bunb 86. Anon, Pr. Ch. 548. Harriſon v. 
Buckle, 1 Str, 248. Gardner v. Walker, id. 503. Jewſyn v. Moulſon, 2 Ark. 420.; but where 
the property is a ſubject of equitable juriſdiction, where they are obliged to go into equity in order 
to enable them to recover it, there the court will oblige them previouſly to make a proviſion for 
the wife. Jacobſon v. Williams, 1 P. Wms. 382. But as againſt an aſſignee of ſome p1rticutar 
choſe in ation, or truſt term of the wife, for a full valuable conſideration, ſuch equity, it ſeem- 5 
eth, doth not ariſe. But ſee Sir Edward Turner's caſe, 1 Vern. 7. Pit v. Hunt. id, 18. Tudor 9 
„. Sanizne, 2 Vern. 2750, Packer v. Wyndham, Pr. Ch. 412. Walter v. Saunders, 1 Eq. Ca. 44 


& wr W — 
5 


Abr. 58 pl. 5. Bates v. Dandy, 2 Atk. 207. Pope v. Craſhaw, 4 Br. Ch. Rep. 326. L- # 
Whether in theſe caſes of particular aſſignments, any diſtinelion hath been made between a truſt 168 
term, and a choſe in action of the wife? Cox's note in 1 P. Wms 459. 805 .» i 


The intereſt of the wife's ſeparate property is always payable to the huſ- 2 Vez. 56. 
band if he maintains the wife. But (d) where he receives a great part of (*) 3 Ack. 
her fortune, and will not ſettle the reſt, a court of equity will not only 
ſtop the payment of the reſidue of her fortune, but will even prevent 
him _ receiving the intereſt of the reſidue, that it may accumulate for 
her benefit. JIN 

lf truſtees pay the wife's ſeparate fortune to the huſband, it is irreco- pr Ch. 474. 


rerable, : Squire v. 
Dean, 4 Br. Ch. Rep. 336. 
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As to what things ſhall ſurvive to the wife, and what go to the huſ- - 
band's executors, ſee tit. Executors, (H. 4.) AS to the ſeparate property 
of the wife, vide infra. | 


= I 


n 


0) Of the huſband's Right to Things accruing Page 290 
to the TUife during Coverture. 


{A Legacy vas) But in an anonymous caſe, 9 Mod. 43., the huſband, though divorced a 
gui ef toro; and though the wife had alimony, was reſtrained by injunction from ſelling a term 
viich belonged to the wife. And in Newſome » Bowyer, 3 P. Wms. 37., it was holden, that 
the hulband being attainted of felony, and pardoned on condition of tranſportation ; and the 
we becoming afterwards entitled to ſome perſonal eſtate, as orphan to a freeman of Loadia, it 
Kionged to her as a feme ſole. a 

Yet it was formetly very much doubted, whether the feme could take an eſtate to her ſeparate 
ae, unleſs truſtees were interpoled. © Harvey v. Harvey, 2 Vern, 659. 1 P. Was. 126. 8. C. 
denon v. Pierpoint, 2 P. Wms. 79. But in Bennett v. Davis, 2 P. Wms. 316., it was holden, 
lat where one deviſed lands in fee to his daughter, being a ſeme covert, for her ſeparate uſe, 
"hout appointing any truſtees, it ſhould be à truſt in the buſband; for that there is no differ- 
ence where a truſt is created by act of the party, and where by act of law; and ſo it was de- 
med in Rolfe v. Budder, Bund. 187. Darly v. Darly, 3 Atk. 399. And equity will not only 
Riſe a truſt, where the object of the gift is to the ſepatate uſe of the wite, but will alſo, from 

nature of ſome gifts, infer them to be to the ſeparate uſe of the wife. Graham v. London- 
„J Atk. 393, As to agreements by the huſband after marriage, by which the wife claims 
leparate eſtate, it was formerly underſtood that the wife mull take through the * 


* - 


— 
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of ttufteds, er others, and not ininietiately from her hufband; fur unleſs by particulas cater 

_ as by the cuſtom of (York; (Fitz. Preſeription, 61. Br. Cuſtom, 56) a feme covert is i dle 
_ taking any thing by the gift of her huſband, Co. Litt. 3:3 except by will, Litt. 168. See al 
Moyle v. Ones 2 Vern. 385. Beard v. Beard, 3 Atk. 72. But in Lucas v. L cas, 3 Ack 20 
Lord Hatdwickt obſerved, rhat in equity, gifts Setween Hüfband abid wife hac ben oftes 6. 
ported, though the law does not allow the property to paſs. See Slanving v. Style, 3 P. Was 
334. and Calmady v. Calmady, there cited. Bletſow v. Sawyer, 1 Vern: 245 Moore v. Freema, 
unb 205. and Mitchell v. Mitchell, there cited. Bell v. Hyde, Pr. Ch. 328. Gilb. Eq. Rep. . 
Pybus v. Smith, 3 Br. Ch. Rep. 340. Lord Hardwicke, indeed, alluded to caſes, in which f 
Fourts would not ſupport ſuch gifts; but thoſe ſeem to be where their allowance would prejutic 
creditors, Slanning v. Style; and where the gift is of the whole of the huſband's eſtate, Bent 
v. Beard, 3 Atk. 72. But though the wife may take a ſeparate eftate from her huſband; ws 
even ha e a decree againſt her huſband in reſpect of ſuch eſtate, Cecil v. Juxon, 1 Ark. 2 
Res if ſhe do not demand the produce during bis- lifetime, and he maintain her, an account o 
nch ſeparate eſtate ſhall not be carried back beyond the year. Powell v. Hankey, 4 P. W 
82. Thomas v. Bennet. id. 341. Fowler v. Fowler, 3 P. Wms. 355. Lord Townſend v. Wyn. 
ham, 2 Vez. 7. Peacock v. Monk, id. 190. Blagrave v. Blagrave, Mich. 1789. This nk 
1 proceeds on the notion of the wife's conſent : but if, during the huſband's liſe- tin, 
me demand ſuch account, and he promiſe to pay whatever is due to her, ſhe ſhall be allowed h 
Some upon his eſtate, as a creditor, for the amount. Ridout v. Lewis, 1 Atk. 269. Countchd 
Warwick v. Edwards, 1 Eq. Ca. Abr. 140. pl. J. Fonbl. notes on Eq. Tr. 94, 5. 


n 2A Rnae rp 


/ 


(E] Of the Taife's Acts and Agreements before 
Parriage; in what Caſes revoked and mate 
bees 201 bold by the Marriage. 


( But if a Feme) Cotter v. Layer, 2P. Wms. 624.S P. 2 Bl. Comm. 499 8. P. It is ſo totally 
revoked, that it will not revive in the event of her ſurviving her hufband. Mrs, Lewis's af 
4 Burn's E. £.48. And where the intended huſband agrees to give his wife power of makings 
$84 will after marriage, and ſhe afterwards makes one before marriage, the marriage will revoke i. 
17. Hodſden v. Lloyd, 2 Br. Ch. Rep. 534. 2 Term Rep. 684. 


. . N * 
1 


George v. A ſurrender of a copyhold eſtate by a feme ſole to the uſe of ber wi 
ARE eg. if not made abſolutely void, is at leaſt ſuſpended by a ſubſequent marrag: 
in either of which caſes its operation is prevented. _ 


Page 292 | 
(4 Mam enter:) 2 P. Wms. 243. 2 Atk. 97. It is now ſettled, that ſuch a bond may! 
enforced at law againſt the heirs of the huſband. Milbourn v. Ewart, 5 Term Rep. 381. a 
Hayes ex dim. Footd v. Foord, there cited. | A 
(Alſo Equity) 2 Freem. 29. Gilb. Lex Prator, 267, 2 P. Wms. $35, 6. id. 358. 674. Me 
177. 2 Vez. 264. 2 Br. Ch. Rep. 345. Fonbl. notes on Eq. Tr. 98, 9. 
(u Where a Widew) Newſtead v. Searles, 1 Atk. 2bs, Doe v. Routledge, Cowp. 711. 


v1 (F) Where the Huſband ſhall be liable to th 

8 Mike's Debts contratted before Marriage; an 

l herein of a Wife that is Erecutrir or Admin 
Tage 293 i fratrin. | 

| (So though there) But * A court of equity cannot make the huſband liable in reſpect 


the fortune he may hav with the wife. Earl of Thomond v. Earl of Suffolk, 1 P. Wa 
+ 461, Heard v. Stamford, 3 P. Wms. 410. Ca. Temp. Talb. x73. 8. C. 


(6) ae the alone ſhall be punithed for a cim 
nal Offence; and where the Huſband wh 
anfwerable for what the does in a Civil Action. 


+ (4 Fe Covert is ſo) This exemption extends to burglary, Kely. 31. Fitzh. Cor. 19 
ſeemingly to robbery, as an offence of a nature certainly not ere heinous. The reaſon ct 
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be, © becauſe the wife cannot know what property her huſband may claim in 
e e Mod. 63. If this be the true principle, the caſes of burglary and ro . 8 
oy meaſure diſtinguiſbable ; for in burglary, the abſence. or. preſence of the party is immas» 
* |. but in robbery, preſence is an eſſential ingredient to the crime, and affords to the wife an 
ter 3 nity of judging in What ſort of right the goods are taken. 1 Hawk. P. C. 4. note. 
uk z priocipal, though the huſband's offence, be treaſon, for ſhe is /ub . viri, and hound 
receive him. Neither is ſhe affected by receiving, jointly with her huſband, any other offen- 
_— 1 Hale, 48. For ſhe cannot be admitted asa witneſs to diſcoyer, even collaterally, her huſ- 

band's guilt. Brownl. 4). Dalt. 540. 1 Hale, 301. O. B. 1785, 1 Hawk. P. C. 4. note. 


(But if ft) Or receive ſtolen goods of her own ſeparate act, without the privity of her huſ- 
band; or if he, knowing thereof, leave the houſe and forſake her company, ſhe alone ſhall be 
»ilty, as acceſſary, 22 AMT. 40. Dalt. 157.; for the coercion which is ſuppoſed to be conveyed by 
the command or preſence of the huſband, is only. a preſumption of law, and, like other prey 
ſumptiovs, may be repelled. 1 Hale, 516 And though the husband be an agent in the tran- 
action, yet if he be ignorantly ſo, by the artifice of the wife, ſhe alone is puniſhable. Ham- 
mond's caſe, Leach's Caſes, 354. | | | | 


* — ”— _ — 


E 


(kh) Ok her Contraits for Neceſſaries, and how faz 
the Pusband is bound by ſuch Contraits, - 


| | Page 29g 
(1t ir clear) 1 Term Rep. 5, 1 H. Bl, 334. 348. Co. Bankrupt Laus, 32. 36. See 2 Br. Ch 
Rep. 377. Fontbl. notes on Eq. Tr. 100, But the contract in fuch caſe will not avail, if mats 
under illegal circumſtances. 2 Str. 1122. Or if ſhe goes away with an adulterer, whether the 
tradeſnian have notice of it, or not. 1 Str. 647. 7%. 2 Str. 8756. 1 Salk. v1 See 2 
Rep. 1079. But if he turns away his wife cauſeleſsly, he will be liable, notwithſtanding a 
ticular prohibition, 2 Str, 1214.— Where the husband claimeth to be diſcharged from Jabllity 
to his wife's debts, in reſpett of her having a ſeparate maintenance, it ſeemeth, that it muſt be 
2 proviſion” proceeding from himſelf, and not from a thizd perſon, 4 Burr. 2177. The modern 
caſes, with teſpect to a ſeparate maintenance, have gone very far: for it hath been lately ad- 
jadged, that the wife may, in ſuch caſe, contract and be ſued as a feme ſole 7” that ſhe continues 
able, though ſhe alien or exhauſt the whole of the diſtin& fund; that the husband is not liable 
even for neceſſaries; and that the ſecond husband is accountable for debts contracted during 
the ſtate of ſeparavion from a former. 1 Term Rep. 5. & 
| ; ge 300 
(If the wife) At law a wife cannot make her huſband liable for money borrowed, though lent 
and applied for the buying of neceſſaries. 1 Salk. 387. But in equity, the creditor will be 
allowed to ſtand in the place of the tradeſmen, and to have ſatisfaction, as far as they could, If 
they had been plaintiffs, Preced in Chan. $02. 1 P. Wms. 482. Where equity will decree 
z wife a ſeparate maintenance, vide Abr. Eq. 68. | - 
There certainly are caſes where equity has decreed alimony to the wife; but, whether the &- 
trees proceeded upon a previous divorce in the eocle ſiaſtical court, or upon an agreement betwe 
the parties, in many caſes, doth not appear. Laſbrook v. Tyler, 1 Ch. Rep. 24. Aſhton v. 
Aſhton, id. 875. Ruſſell v. Bodwill, d. 99. Whorewood v. Whorewood, id. 118. 1 Ch. Caf. 
250. But it is obſervable, that all theſe caſes, except that of Laſbrook v. Tyler, were duti 
the times of the troubles, when commiſſioners were appointed, to whom juriſdiction was expreſs 
tren, and whoſe decrees were holden to be confirmed by the act for the confirmation of judicial 
proceedings, 1 Ch. Rep. 118. In Nichols v. Danvers, 2 Vern, 761. proceedings had been had 
axainſt the huſband, as appears from the regiltrar's book, (though not noticed in Mr. Vernon's 
port,) in the eccleſiaſtical court, propter ſevit am; and in Oxenden v. Oxenden, it appears from 
Gilbert's report of it, that there had actually been a divorce prepter ſavitiam; and in Angier v. 
Angier, Gilb, Eq. Rep. 172. there was an agtcement, But in Williams v. Callow, 2 Vern. 
752. the court certainly does appear to have deciced the wiſe a ſeparate maintenance out of a 
truſt fund, on account of the cruelty and ill-behaviour of the huſband, though there was no evi» 
&:nce of a divorce or agreement that the fund in diſpute ſhould be ſo applied. And in Watkyns 
1 Watkyns, 2 Atk. ny the huſband having quitted the kingdom, Lord Hardwicke decreed the 
viſe the intereſt of a truſt fund till he ſhould return, and maintain her as he ought. Yet in Head 
. Head, 3 Atk. 547. Lord Hardwicke obſerves, that he could find no decree to compel a huſ- 
hand to pay a ſeparate maintenance to his wiſe, unleſs upan an agreement between the „ and 
1 | fe 7 . "even 
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even then unwillingly; and this opinion of Lord Hardwicke appears moſt reconcilable to princi- 
le; for the cafe gf a divorce propter ſrvitiam, may lie conſidered as an implied agreement; and 
# there be an expreſs or implied agreement, there ſeems no doubr, but that courts of equit 
may, concurrently with the ſpiritual court in proceeding upon it, decree a ſeparate maintenanc! 
Wood's Inſt 62. Sealing v. Crawley, 2 Vern. 386. Guth v. Guth, 3 Br, Ch. Rep, 6. The 
ſpixitual court however Would be the more proper juriſdiction, if it ated in rem, Lit. Rep. 
2 Ack. 541. But if after an agreement between huſband and wife to live ſeparate, they appear 
to have tbited, equity will conſider the agreement as thereby waved. Fletcher v. Fletcher 
M. 1788. It is obſervable, that if courts of equity had an otiginal and concurrent juriſgidtion 
with the ſpiritual courts, it would have been unneceſlary to have given the commi oners, dur. 
ing the troubles, ſuch juriſdiction; and that the doubt in 1 Ch. Rep. 118 could not have bert 
raiſed, reſpecting the validity of their decrees, after the act for confirming judicial proceeding, 
Beſides, even in the ſpiritual courts, they do not pretend to the right of deciceing alimony, but 
us incidental to a decree of divorce ; and a decree of divorce or ſeparation was never ſuggeſted to 
be within the juriſdiction of a court of equity. Fonbl. notes on Eq. Tr. 96, 97. And Lord 
Chancellor Loughborough is reported to have ſaid, that he took it to be eſlabliſhed law, that no 


court, not even the eccleſiaſtical court, hath any original juriſdiction to give a wife ſeparate 


maintenance. It is always as incidental to other matter, that ſhe becomes entitled to a ſepante 

roviſion. If ſhe applies to the Chancery, upon a ſupplicevir, for ſecurity of the peace again(t 

er huſband, and it is neceſſary that ſhe ſhould live apart; as incidental to that, the chancellor 
will allow her a ſeparate maintenance; So in the eccleſiaſtical court, if it is neceſſary jor a divoce 
@ menſd et toro prepter ſavitiam. 2 Vez. jun. 195. = 
Govierv. If a wife commit adultery, the huſband is diſcharged from all obligation 
6 es to provide her afterwards with neceſſaries, even though it ſhould appear 
Rep. 603. that ſhe was provoked to the commiſhon of the crime by the adultery of 
{a) Gilchriſt the huſband himſelf, and his having cauſeleſsly turned ber out of door, 
v. Brown, And yet in ſuch caſe the wife cannot be ſued as a feme ſole (a), unleſs ſhe 
Rep 766 have a ſeparate eſtate, The conſequence is, that no one will give ber 

ki credit, and ſhe muſt ſtarve. | | b 


8 


J) What Acts done by the Pusband or Wife 
alone, or jointly with the Wife, ſhall bind the 
Mike; and herein of her Agreement oz Dil: 
agreement to ſuch Atts after the Death of her 
Pusband. oh 
Page 301 


' (The brand) In equi'y the wife's conſent is neceſſary to the diſpoſal of her perſonal eſlate; 
and ſhe is perſonally examined in couit, as in the caſe of fines levied at law. 

Page 301 

(At common law) The huſband alone may make a tenant to the præcipe. Yide ſupra (C]. 


(Ia feme covert) An entry by the huſband into part only of the land, whereof the wife alone 
levied a fine, will avoid the whole fine. Mayo v. Combes, 1 Freem. 396. There is one in- 


Nance of a mariied woman being allowed to levy a fine without her huſband. The huſband had 


' fold lands, and covenanted that he and his wife, (when of age,) ſhould levy a fine. When the 

wife came of age, ſhe refuſed to join in it; but it was levied by the haſband alone, who after 
Wards went abroad. The wife afterwards conſented to levy ir, but the huſband was abſent. . 

was faid, upon motion to levy it, that it had been uſual in ſuch caſes ſor the curſitor to make ov! 
a a precipe to the wife as a ſeme Jole; but no example of it was produced. Ihe court would make 
- no rule to authenticate ſuch a fine, but it was afterwards acknowledged de bene effec before the lord 
chief juſtice, then in court. Moreau's caſe, 2 Bl. Rep. 1205. 
Page 302 | | | 

(If a feme covert joins) If a wife charge her eſtate with payment of her huſband's debts, t 
apply her ſeparate eſlate to ſuch purpoſe, and it do not appear to have becn intended by her 3 
a gift to her huſband, equity will decree the huſband's aſſets to be applied in exoneration of het 
eltatc, or in re- payment of the money advanced, Earl of Huntingdon v. Counteſs of Hunting 
don, 2 Vern. 437. 1 Br. P. C. 1 8. C. Pocock v. Lee, 2: Vern. Tate v. Auſtin, 1 Vein. 
689. 1 P. Wms. 264. 8. C. Bagot v. Ovghton, 1 P. Wms. 347. Evelyn v. * 3 


e * — 


BARON AND FEME. - 20 

„ Lewis v. Nangle, Ambl. 150, Fatl of Kinnoul v. Money, elted in 3 Br. Ch. Rep. 

uus 659. t Hooper, 17 Ch. Rep. 201. Parteriche v. Powlet, 2 Atk. 384. Lacam v. 
Ne, 1 Vez. 313. Aſtley v. Earl of Tankerville, 3 Br. Ch. Rep. 545. : | 


If the Buſband) It hath been holden that a mortgage for years by husl * wide oth 
ae inheritance, Without any fine levied, may be confirmed by circumſtances by the wife when 


although there be no actual re- delivery of the deed. Goodright v. Straphan, Cowp. 
ay of Drybutter v. Bartholomew, 2 P. Wms. 126. 5 
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covert is) A bond to her ſingly is good. Br. tit. Obligation, p. 36. Teflament. « 
1 And if he do, he may bas 46: trover for the recovery of the purchaſe-money. 
Garbrand V. Allan. 1 Ld. Raym. 224. The like remedy he may have for money loſt by the 
feme at cards. Rey v. Stephens, cited in 1 Sid. 112. The receipt of money by the feme will 


be binding upon the husband, if it appear that ſhe /a xeceives and pays money for him. 
$Seaborne v. Blackſton, 2 Freem. 178. | 


A wife may, without her huſband, execute a naked authority, whether Co-Lit.122, 
given before or after marriage. So where both an intereſt and an autho- . Bd yy 
in paſs to the wife, if the authority be collateral to, and do not flow Monk, 
from the intereſt ; becauſe, then the two are as unconnected as if they were 2 Vea. 191, 
reed in different perſons. And as a feme covert may, without her huſ- Gibbons v. 
band, convey lands in mere execution of a power or authority, ſo may ſhe, — 
vith equal effect, in performance of a condition, where land is veſted in Finch, 348. 
her on condition to convey to others. It ſeemeth doubtful, however, Sir W. 


whether ſhe can convey lands which ſhe holds as truſtee without her huſ- Jones, 137. 
band joining in the conveyance, 2 no 6. 


112. a. Fonbl. notes on Eq. Tr. 85. 


If a note be made payable to a feme ſole or order, and ſhe afterwards Connor v. 

mirry, ſhe cannot, during the coverture, indorſe it. Wie . 

The bond of a feme covert is void; and ſo is her appointment of an 2 Wilf. 3. 
af, 


atorney ; for ſhe is incapable of executing a deed. 213. But 


if a woman ſea] a bond in the preſence of her husband, and he ſtand by, and do not gainſay, 
i ſhall bind him. Cited per Maſter of the Rolls, as adjudged in the time of H. 8, 4 Freem. 228. 


) Where the Hugband and tte muſt join in ; 
bringing Attions. 
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[If A. leaſes) T join, at their election. ' 
4 v. 54% 2 b Aleberry v. Walby, 4 _ 229. 


(Bet if a bond) 1 Str. 429.3 though it be entered into to the wife as adminiſtratrix. Anker. 
lein v. Clarke, 4 Term Rep. 616. a | 


(If A. in) Ys, If this be not the proper mode? Style, 297. 8 * 


[In an ach) But ſee 3 Term Rep. 63 1., in confirmation of the poſition in the text. Ful 
G Temp. Hardw. 119. i 


e battery) 1 Wilf. 224. 2 Str. 926. In equity, the husband cannot file a bill for a choſ 
»attion in right of the wife, without making her a party : if he do, and it be diſmiſſed, it will 


« conclude the wife; and if he die before judgment or decree, ſhe cannot revive the f. 
Clarke v. Lord Angier, 2 Fretm, 160. F | 23 


(ts in treſpoſe 127. 8 | 2 
"rid . 8. C. 2 1.4, Kym. 1031. Andr, 245. and 2 8tr. 1094. 8, C. 


Although 


3 Term Rep, 


ee This point is ſettled as laid down in the tent. 1 Salk. 114. Andr. 245. 


202 BARON AND FEE. 


ber , Although an getion cannot, regularly, be 19 75 by or againſt a 
ner. covert, yet the objection to it by the parties to the ſuit, it hath in ſome » 


37% been laid down, can be taken only (a) in abatement :. therefore the fems 

But ſee (5), after ſhe has been treated by a plaintiff as a ſeme ſole, may have procels 
andell y. of execution for the coſts in her own name, as ſole, for the plaintiff f 

Shaw þ 306 $4538 «6 1 : * 5 T IS Cons 

» — cluded from denying it. And huſband and wife (c), who have improper] 
gTcrmRep. ... . : 4 roperiy 

6+. and joined in an action, are not at liberty after verdict for the defendant, to db. 
end v. ject to ſuch impropriety, in order to diſcharge themſelyes of coſts. - 

n, IEA 1 | 
there rited, where the objection was made by the defendant after verdict, and allowed. And t. 
an ation on a bond acknowledged by a feme covert, coverture may be given in evidence on n 
of Jafem, for che inſtrument is merely void. 1 Ld; Raym. 313, 3 Burr. 1805. (6) Wortley x, 

ayner, Dougl. 637, But the husband cannot have execution without a ſcire fagas, hid, (4 
. Helyers, Cro. Car. 175. 5 | 


— ue — — 


* , ( . 
= 2 


* As. 


— — 


(L) Whore they mult be jointiy ſued. 


Suitbiny. - Tr would be error to join the wife in a declaration for words ſpoken 


Vincent. the huſband only, and ſuch declaration would be bad either upon demurrer "a 

2 Will ag. r in-arreft of judgment: two declarations therefore for words, the ore * 

1 againſt huſband and wife, the other againſt huſband only, canngt be conſe * 

BIT lidated. 415 | | rat 

Pittsy. The court will not diſcharge a wife taken in execution upon a judgmen 9 

2er. 176). Wined againſt her and her huſband.  - g ' 

Pinch v. Duddin, id. 1237. Langſtaff v. Rain, 1 Wilf. 149. Anon, 3 Wilf. 124. F 

3 oi CAR $44 ON | 111 

Gordonv. On a motion that the wife may have leave to plead ſeparately from bet at 

„ huſband, it appeared that her eſtate was ſettled upon her, and that the - 

0 ſettlement had been confirmed in the Houſe of Lords to be for her ſepara 7 

maintenance, but the eſtate was made liable to anſwer all actions brought] ++: + 

againſt the huſband on her account: it was ſuggeſted, in ſupport of the mor Rep, 

tion, that this was a ſictitious demand in the plaintiff ſet up by conniyanet wy 

of the huſband, and that he would let judgment go by default, and fo hurt bein 

with the plaintiff in what/ſhould be recovered. - But per Cur. We cr 

not allow you to ſever in pleading :, your beſt way will be to plead in the * 

name of huſband and wife; and if the huſband ſhould diſavow, and that de ny 

contrary to the order of the Houſe of Lords, you will know how to d . 

2 force that order; but we can do nothing in it. _ ſoſtain 

Clack v. If the huſband enter an appearance for himſelf only, where he is uy”: 
Notts. H. with his wife, this is not ſuch an irregularity as will authorize the plant 

Bl. 435. to ſign judgment without demanding a ple. | By 


Hutchinſon An afump/it againſt the huſband alone for a debt due from the vife b 
v. Hewſon, fore marriage cannot be ſupported. Wes 
Tr. 37 G. 3. B R. 


3 


) There a Mite Hall be confidezed as a Fel 

1 Sole; and herein of her ſeparate Eſtate. 
8 | | 3 

(A buſhand 7 the baniſument be only for a limited time. Sparrow v. Carruthers, 


# 


in 1 Terr, Rep. 9. \ 
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tel huſband is out of the jariſdiftion of the court, though not an exile, Dubois v. 
- 8 ; or if he cannot be found, Bell v. Commiſſary Hyde, Pr. Ch. 328., the wiſe 
by compelled to anſwer feparately. | 2 | 


the cuſflom) But the cuſtom is confined to ſuits in the city courts : ſhe cannot "I ASAT 

(By? nor courts, upon a canſe of action accruing during the covertufe, even thopgh the be diſcb- 

theſe the time of commencing the ſuit. Caudell v. Shaw, 4 Term _ 361: That ſhe may 

wr laakrupt, ſee tit. Bankrup! (A). By a ſettlement before marriage, the huſband may put his 

— + ſituation to carry on a ſeparate trade; and if he do not intermeddle therewith, the ſtock 

* will be exempt from his debts; and the wife will be ſolely entitled to the increaſe and 
poder Jarman v. Woolloton, 3 Term Rep. 628., and Haſelinton, v. Gill, there cited. 


In the caſe of a divorce a menſd et thoro, of which alimony is a conſe · Riugſtead v. 
bent, the wife, it ſeems, becomes ſolely (a) reſponſible to ereditors: and Lady Laneſ- 
1 in the caſe of a voluntary parting, and a ſeparate maintenance allowed 23 
her by the haſband; for as ſoon as ſhe acquireth a will, and an intereſt diſ- 3 
nog from, and independent on her huſband, the diſability of coverture is Bar well v. 
ſuppoſed to ceaſe, It hath therefore been determined by the court of K. Brookes, id. 
B., though it by no means appears to be ſettled (5), that a woman ſo ſepa- 36. Corbet 

e i | v. Poelnitz, 
raed and with ſuch maintenance, may contract and be ſued alone for any! Term 
perſonal demand. And the liability of her being ſued alone muſt neceſfa- Rep: 5. See 
fly infer her capacity of being ſole plaintiff againſt thoſe with whom ſhe'conty, Hat- 
may contract. Her power too, in ſueh circumſtances, over her real ——_ wy 

y at law, hath lately been aſſerted to a very conſiderable extent 0 1 4 
forit hath been holden, that a wife who had a copyhotd eſtate to her ſepa- toy Len 
rate uſe, and lived ſeparate from her huſband, could furrender the ſame v. Schutz, 


without her huſband, he having, upon the ſeparation, covenanted to join in “ k. 


n l vecefſary conveyance of ſuch eſtates, and to ſuch afes a8 he ſhould ap- „ere mot 

* ; mony is al- 
11 i loved only 

jexdent: lite: the fund muſt be permanent. Ellah v. Leigh, 5Term Rep. 679. See too the obſervations - 

bebe court in that caſe. (5) Vue 6 Term Rep. 604. (/ Compton v. Colliſon, 1 H. Bl. 334. 
The adequacy of the fettlement, or the circumſtances of the husband at the time of making it, ic 

| the points which have not yet been diſcuſſed, Such a ſettlement, indeed, with a covenant by the truſfees 

arne 


* indemnify the huſband againſt the wifes debts, hath been holden to be good aga inſt creditors prior to 
the time of making it, for the covenant is a valuable conſideration. Stephens v. Olive, 2 Br. Ch. 
Rep. 90.; and King v. Brewer, there cited, as decided by Lord Loughborough, at Gbelmsford aſſi tes 


um, the reaſon of introducing it. is, that he may be protected againſt the coſts he may incor by 
teing ſued for thoſe debts. Angier v. Angier, Gilb. Eq. Rep. 152. But if the operation of the 
wretant de, as ſtated in the cafe of Stephens v. Olive, it would follow, that any agreement be- 
teen husband and wife, ſecuring her a ſeparate maintenance, without ſueh covenant, may be ſet 
ide by creditors ; unleſs it could be ſhewu that the conduct of the husband had been ſo harſh und 
enel, as to afford the wife a ſufficient ground for a ſentence of alimony in the ſpiritual court, if 
the wife had ſued him in ſuch court ; under which circumſtance, it ſeems, a coutt of equity will 
ſtain a conveyance by the husband of part of his eſtate, as a ſeparate maintenance for his wife, 
ven againſt the claims of creditors. Hobbs v. Hull, July 1986, Fonbl. notes on Eq. Tr. 102. 


But it is in a court of equity, where a feme covert is uſually, and where 
haps only ſhe can properly be, conſidered as a feme. ſole ; it being com- 
tent to that court to act upon her property in the hands of her truſtees, 
ad therefore to treat her as having intereſts and obligations diſtin from 
tioſe of her huſband. If, therefore, ſhe claims any rights in oppoſition to 
doe claimed by her. huſband, or if ſhe lives ſeparate from him (a), of diſap- (a) Pr. Ch. 
Fores (J) the defence he wiſhes her to make, ſhe may, in equity, obtain an 2 ack 
nder (c) to defend a ſuit ſeparately. If a huſband is plaintiff in a ſuit (4 Ran 27 Eq 
ad makes his wife a defendant, be is conſidered as thereby renouncing his Ca. Abr. 66. 
marital right over her, and ſhe is allowed to anſwer ſeparately without an or-(c) But a 
Wt of the court for the purpoſe. And as ſhe may defend a ſuit inſtituted ſeparate an- 


Gaſt ber by her huſband, fo ſhe may iallitute agaitiſt him: but the bill ah Pu in 


mult order may 


1516. But without ſuch covenant, the husband is diſcharged from the wife's debts; for, as to 


* + w 


2 * — — 
"HR ͤ ²˙ gore - 
— 
2 - 8 — 


ys 9 
Sa Inn <a a oo 


ed as 2 fend without ſuch protection. And the court (f) will not permit a bill t 


68. But ſee | 


ceeded againſt without her husband, yet the court cannot-make a perſonal decree againſt her ſu 


Raug bea there is full proof of clopement and adultery. 


_ ſufficient 


ported in 3 P. Wms. 276. Cox's edition. (p) 2 Ark. 96. pP.V 


Finckh's Rep Where the property of a wife is in the power of a court of equity, it whii% c 
- 245. 2 P. not part with it, unleſs the huſband make a proper ſettlement, or the uit 


I Str. 238. Of perſonal eſtate, becauſe that court cannot oblige him to make an adequi 
x ves. 538, Proviſion on her. | 
But this equity is perſonal to the wife; for if ſhe die in her husband's lifetime, though he i 


(e 2 Br. + The wife's conſent (a) to the payment of money to her huſband, tho 
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de ſuppreſt· mull (e) be exhibited in her name by her next friend, though ſhe may de- 
aq"; h3rock be filed by any one without her conſent. 


2. P. Wms. 371 where allowed (4) 3 Atk. 478. (e) 2 Vez. 452. (J) Pre. Ch. 326, If ang, 2 
ried woman obſtinately refuſeth to join with her husband, ſhe may be compelled to make 2 

rate defence; and for that purpoſe an order may be obtained that proceſs may iſſue againſt he 
ſeparately. 1 Ch. Ca. 296. It ſhould be obſerved, however, that though a woman may be pro. 


the payment of a debt; all they can do is, to call forth her perſonal property in dhe hands 0 
troſtees; and to direct the application of it. I. Br, Ch. Rep. I6. 2. Atk. 68, | 


e gt e general grounds upon which equity allows a wife to inſtitute af 


* 4 ny againſt ber huſband, are, where any thing is given (g) to her ſeparate uſe; u L. 
as eg the huſband refuſeth (4) to perform marriage · articles; or articles (i) fa en 


poſed, the a ſeparate maintenance; or where the wife (+). having been deſerted 
husband is her huſband, hath, during his abſence, acquired by her labour a ſeparay fiti 


- conſidered property, of which he hath-plundered her. And it will decree a ſpecifch may 


. performance of articles of ſeparation (7) at the ſuit of the wife, though the 


2 Þ Wms. buſband offer to take her back again, if it appears that a perpetual ſeparati tior 
316. And was intended by the parties: but not ſo, where the ſeparation is merely (e)1 
where a le- () temporary, or there (n) hath been a ſubſequent cohabitation. . Nor ut [01 
given to a any anſwer to ſuch a ſuit, that the wife (o) hath been guilty even of aden 
feme covert, tery. However, in moſt caſes, where a wife comes into equity to ſuppan fem 
with a direc · her poſſeſhon independent on her huſband, it is ber merit which entitles her 
tion & that to relief; and therefore the court will not decree maintenance ( 2) where 


diſcharge to the executors,” it was holden to be equivalent to the teſtator's ſaying, © that it ſhe 


be to her ſeparate aſe.” Lee v. Pricaux, 3 Br. Ch. Rep. 381. (5) 2 Vern, 493. (i) Gib. E Wout 


Rep. 182. (4) 1 Atk. 278. (1) 3 Br. Ch. Rep. 614. (.) 1 Vez. 17., and 3 Atk, $47. (x 


Fletcher v. Fletcher cited in 3 Br. Ch. Rep. 619. (e) 3 P. Wms. 269.; and Blount v. Winter, hq 


* St court conſent to his receiving it. And it hath gone ſo far-(q) as to reltru pie 
2 Ay him from proceeding in the ſpiritual court for the wife's portion ariling out J. 


| children, her husband is entitled to her perſonal property, without making any proviſion for tie 
Scriven v. Tapley, Ambl. 599. Phipps v. Earl of Angleſea, Fonbl. notes on Eq. Ts. 89. ( * app 
Ch. 548., 2 Atk. 420. Toth, 711. 


Ch. Ca. ſhe be not perſonally preſent, being reſident abroad, may be given, 


” 5 Br acted won; but it cannot, by the rules of (5) the court in ſuch ciſe, 

8. diſpenſed with, if the ſum exceed 100 guineas; nor will the coun } In e 
237. with the property, even with ſuch confent, unleſs there be an affidari d 

(c) 2 Br. by huſband and wife that it is not ſettled (c). | 
Ob. Ca. 663. 2 Vez. jun. 38. In ex parte Higham, a Vez. 579., Lord Hardwicke appeuit e 


have reſuſcd to order the whole. of the wife's fortune to be paid to the buſband, though 
. wite was in court, and defied it might. See alſo Blackwood v. Morris, cited in Ca Temp. T iy, th 
43. to the ſame effeft, But in Willetts v. Cay, 2 Atk. 69., the Maſter of the Rolls is rep! Arch, 
to have ordered the wife's whole fortune to be paid to the huſband, though inſolvent, the ; 
being in court and giving her conſent. As to part of her fortune, if ſhe will perbit in tegen A wi 
it to be paid to her buſband, the cavrt muſt comply with her requeſt.  Dimmock v. Atkiun ly f 
Br. Ch. Ca. 1975, With the conſent of the wife, money left in truſt for the wife and ber? 1! 


% 
* * 


1 aut in lind, ordered to be paid to the buſband, which tal eing inveſted in land. Pearſon. 
. om Atk. 71. Stock ſtanding in the names of truftees under a ſettlement, the . 
Y, "4s to be paid to the wife, or to ſuch uſes as ſhe ſhould from time to time, during coverture, - 
de int; the principal to be trangferred, after her death, to the huſband, ordered, upon her 
2 to be paid, though no appointment to the huſband. Clarke v. Piſter, 26th March 1998. 
cited in 3 Br. Ch, Rep. 568. So a legacy given to a wife for her ſole uſe, with a power of ap- 
ou (ment by will, and in default of appointment, to her executors, ordered, upon her conſent, - 
to de paid to her husband. Newman v. Cartony, 24%h April 172. bid, So of money ſeitled 
; like manner. Ellis v. Atkinſon, 3 Br. Ch. Rep. 565. Viet DEI, LO 


And a woman, having a ſeparate eſtate, may paſs it without an exami- Allen v. 
«ation in court 3 and ſhe will be bound to a ſpecrfick” performance, 'unleſs K 
there be any proof of fraud or undue influence on the part of the huſband, Pybus : ha 
Lord Hardwicle (d indeed ſeems to have thought, that the power of a Smith, zBr. 
me covert to diſpoſe of her ſeparate eſtate muſt be confined to ſuch part Ch. Rep. 
of it as was perſonal ; for that of her real eſtate ſhe could make no diſpo- on. L 
ſion during her coverture, unleſs by fine, or unleſs ſhe had, before mate (Mien 
rage, reſerved to herſelf ſuch right by way of truſt, or of a power over 2 Vez. 107. 
an uſe; and doubted, whether a court of equity would carry into execu- () Wiight 
tion a bare agreement to the prejudice of the heir at Jaw. But this doubt! Cadogan, 
eh is now done away; for it hath been fince determined, that a court "ry ER 
quity will compel the heir to make a conveyance to the party in whoſe fa- pon v. Daw- 


wour ſuch an agreement was made. And in all thoſe (f) eaſes where à ding, Ambl. 


5 feme covert bath ſuch power, ſhe may exerciſe it wirhout joining her truf. 565. 

* tees, unleſs their joining is made neceſſary. r een | of 8 
| n o Ver, 829. 

* If a feme covert, having ſeparate property, borrows money, and exe- 95 6 85 nh 


nes a bond, or enters into a bond conjointly with her huſband, as a Peschel 
ſecurity for his debts, this will give a foundation to demand the money Monk; © 
jt of her ſeparate eſtate 3 and her declarations may in ſuch caſe be lead 2 Vez. 190. 
 enidence againſt her, | ye ona. hh 
| w—_ | urvill, 

. Wms. 144 Hulme v. Tenant, 1 Br. Ch, Rep. 16. It hath been holden, too, that the 
te property may be applied to the diſcharge of 'a bond given by her before marriage, In 
bis caſe, it muſt be obſerved, that two bills were filed; the firſt againſt the wife bnly, in reſpect 
f her ſeparate property, which was diſmiſſed; the plaintiff then Red out writs againſt buſband 
n ond but ry Area too 3 ſo that he could not be ſerved, the plaintiff proceeded 
 outlawry, and then filed a ſecond bill againſt the wife only. Briſcoe v. Kennedy, at the Rolls, 
uſt July 1962; cited in 1 Br. Ch. Rep. 11. A : * 


If a wife charge her eſtate with the payment of her huſband's debts, or 

ly her ſeparate eſtate to ſuch purpoſe, and it do not appear to be in- Hunting- 

ned by her as a gift to him, equity will decree the huſband's aſſets to 992) -Hunt- 

applied in exoneration of her eſtate, or in re-payment- of the money -- <5; 
ee | :-3 2 Bn P. C. 
t Pocock v. 


— 


84. Clinton v. Hooper, 3 Br. Ch. Rep. 201. 


ln equity gifts may be ſupported, between huſband 6k wife thoug 0 —9 
av doth not allow the property to paſs. Such gifts however . 6 — 8 
prejudicial to creditors 3 nor mult they be of the whole of the huſ- Wms. 334. 


('s eſtate. | and C 
dy v. Cal. 


ly, there cited. Bletſow v. Sawyer, 1 Vern. 245. Moor v. Freeman, Bunb. 305. Mitchell 
there cited. Beard v. Beard, 3 Atk, wy, TY Dag 


a ſe vill not be permitted to put in an anſwer as a feme fole, ſepa- Anon, 
4 om her huſband, on the ground of his being priſoper-io-the 3 . jun. 


In 


e, 2 Vern. 604. Tate v. Auſtin, 1 P. Wms. 264. 2 Vern. 689. Parteriche v. Pawlett, 2 


* * 
1 2 
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Clayton v. 5 Ina N 1 againſt A. as executor of Bo: the defendant pleaded 
Adams, "as 2 Fade plaintiff replied, that B. lived apart from N 
Rep, bog, Carried on a ſeparate trade ;' that the credit was given to her, and tho 
Promiſes made by ber; and that after her death A., as ber exec 
Peuoſſeſſad himſelf of her effechs, more than ſufficient to ſatiafy the play 
ttiſfis demand. To this replication there was a demurrer, againſt which 
it was argued by the plaintiff's counſel, that as it was admitted on the 
record, that the defendant poſſeſſed himſelf of B. 's eſſects, he wy 

. Aliahle as ber executor to the plaintiff s demand : that in Murten v. Ty. 
ul, (1 P. Vs. 144) it was holden, that the ſeparate eſtate of a fene m 
cCapert was liable for the diſcharge of her bond debt: that in fla 22 
v. Tenant, (1 Br. Cb. Rep. 16.) Lord Thurloge ſaid, that tbe . 0 


5 Buty W 


.- © .. gagements of the wife ſhould operate on her perſonal property. 
Lord Kenyon-n Fo the equity caſes, that have been cited 1 fully ſubſerde; 
but they gannat govern us in a court of law. A court of equity can mould Tt 

_ © © intereſts differently from a court of kw; and can give relief in caly 

where a court of law cannot, In order to enable the plaintiff to rec WR" 
in this action, he ſhould have ſhewn that the feme covert, when liz, W*" 

| might have been ſued, and that the defendant was poſſeſſed of that proper. * 
zy in reſpect of which ſhe n have been liable: but it does not aper 
dat this cauld have been the ſeparate property of the wife. And the pur 
bate of the will of the wife was abſolutely void. We cannot determine 2 
ttat an action might have been maintained againſt this feme covert, wits 
__ >" out alſo ſaying that ſhe might have been taken in execution: but that would 4 

(a) Duke of operate as a divarce between huſband and wife. In a late caſe (a), the 

Wala, ord Chancellour ſaid, that if the huſband and wife be ſeparated by dat 

2 Vel, jun. or ſentence, an action may be brought againſt the wife alone. I tale i 

246, for,granted that the doctrine there laid down was correct, as far as it aþ 
plwwiled to that particular caſe; but I doubt extremely the generality of u 

rule; according to that a wife might be taken from her huſband, thou 
dhe ſeparation by deed was only temporary. We muft not by any uin 

1 , #,@uceits, ſuppoſed to be adapted to the varying faſhions of the times, uf 
e fable law of the land. it deſcended to us as a ſacred charge, ad oi © 
ij our duty to pręſerve it. And if any one propoſition in the law can 
more clear than another, it is this, that an action cannot be brought agaul 
a feme covert, except by the cuſtom of London. A court of law canndl 
get at the property of the wife, if ſhe have any. But courts of equi 
make their decrees ſo as to arrive at the juſtice of the caſe withaut viola 
che tules of law; to effect which they follow / the property of a ſeme a 
vert in the hands of her truſtees. And J particularly remember when it 
ö caſe of Hulme v. Tenant firſt came before Lord Bathurſt, he inſiſted i 


«an is 


e * 3 ſhould be made parties to the bill before he would give 4 
f li e . . . * en ; bu | 
2 he rule, chat a feme covert is to be conſidered as a feme ſole as 1oht 
338 350. f. rate property, does not extend to tranſactions with her huſband. | 
8-5-1412: 2 2aglet v. Delaval, (2 Yez. 663,) the only caſe in the court of Chaves 
64.0 266: -acgording , to. Lord Chancellour Loughberqugh, where the queſtion * 
directly upon a gift between huſband and wife, Lord Hardawidhe, inded 
+.” |” eſtabliſhed the gift; but under circumſtances that marked very {tron 
| do much of aid he required to eſtabliſh a canveyance by a ma 
BAY man of her ſeparate property in favour of her huſband : in that caſe, K 
N Dotdſbip relied mainly upon · confirmation, when ſhe was ole, and 1. 
'Y | 4 ** *© aftsdone.oier bexchulband's.. death, when oſhg. was under no cot. 
1 9 E f Abe 198 
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wile in court, where the truſtees put the parties to ſile a age 
of 5 to be done by the wife deliberately, and with full knowledge 
f all the circumſtances. > The exact amount of the r therefore, aa 
_ aſcertained, before wa conſent to the ale of k 0 he — 
hen was reſted in truſtees, in truſt for the huſband and wife ſuecaſ. An ſtr abob 
Grely for life, remainder to the children, and in failure of children, 10 Ge v.. 
ſuch perſon as the wife ſhould appoint. The huſband being in diſtreſs, dar. ©71. 


0 


the wife executed a deed, by which ſhe conveyed all her intereſt in his 
oney to the plaintiff, and executed her power of appointment in his - 
your. A bill was filed, to have the conſent of the wife taken to this cou 
yeyance, and the aſſignment and appointment eſtabliſhed; ſubject to the 
clims of the huſband and wiſe for life, and the claims of the children. 
The court doubted, if they could eſtabliſh a conveyance of money whioh '- '* + + + 
may never be in the wife's diſpoſal : but upon copſideration ordered tlie 
money to be paid into court for the contingent truſts. of the ſettlement; 
2nd upon taking the conſent of the wife in court, decreedthat.the\canvey» 1c 
ance mould be eſtabliſhed. TR Ja 9M NES. , ore 1.0402 17 
Where money is declared to be due to a feme covert, the court wilt —— 
on motion, direct it to be paid to the truſtees in her marriage ſettlemont, Tuche. a8. 
il i is reported by the maſter that there is a ſeitlemenrt t. 
The plaintiff having come into court to obtain money found by the Sauen v. 
pon of the Deputy Remembrancer to be due to his Wife, upon the diſ- Ar 65. 
tribution of an inteſtate's effects, the court took into conſideration, whe- ; 
ther they ſhould order the money teGovered to be ſettled on the wife or 
paid to the huſband, Upon reference to the Maſter, he certified, that by 
te laws of Praſſin, of which the plaintiff and his wife were inhabitants, 
e whole perſonalty of the buſband and wife- is, during the coverture, at ine 
be abſolute diſpoſal of the buſband ; but on the death of either is divided 
between the ſurvivor and the heirs of the deceaſed. . The, wife made no 
plication to the court, either to have it ſettled or otherwiſe. The court 
irdered the money to be paid to the huſband, obſerving, that it would be 
pery difficult to direct any way by which it could be Fuled, fo as nt tio 
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| wp tow, $4 * ; ; 
wo. n ) According to Ld, Coke * baflardus dicitur a Grees verbs © Baogag,” viz, 
e cen ng, gaia"procreatur en meretrice ſeu. concubind. ir Henry Spelaany er, 
ud rejefts this derjeation, and holds it to be à pure Saxon N 1 — * viz, tm Ag; natus, 
ei, alert (dicitur bomo no Tt is compounded of Bafe, vile, or Ignoble; 125 tex, 
. Others, among whom is Dr. Johnſon, derive it from the Britiſh, ** baſtacrd;” or, 


», 


wlad, a wotd compounded of bis, minims prefundus, et tardd, germinatio, tarddu, germinare, 


were, alice, oriri ut. foes 9. J. gui non a undd et antigud: nobilitats orium deducit, ſed. aper 
of germiaa vil. Lee word bas, or LE may be ob rved, is from the al e. 
ickes 


Nor will the court eſtabliſh ſuch a conveyance without the. actual . dr 
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Jun. Etymol; and Hickes 'Theſ | 
out cuſtoms and poli 


any civilized. people, when illegitimacy was not reputed a d 


zn, entitled do fuch property; including leaſes or terms of years. The king, or other immedun 


. et. - 
„ 


mate. adviter 


Iten 0 lly inſerted for illegitimating children born after a particular time. Sec Maria's A 
* 4 1793. 7 $4 19 © „ 5 # + ud 8 1 ; 0 1 4 WE : * ; : 
WD OF + t 


20d © © BASTARDY. © 


Hickes dedoceth it From the Iflandick, bufe; and ar, or, and ord, viz- printipium, whence bf, 
erd, or buftard, origine vel ortu non legitimus. Vide Davies, Cambro. Brit. Lexi, Do Prefeacts 
See notes, C Lit. 244. b. 245. a, 13th edit. In Germany, and with vs, (who derive man 

_ at'y tac pF wa from the Gerau, baſtardy was always a cifcumſtatice 16 
iny. But in Spam, Haly, and France, baſtards were, in many refpecs, on an equal footi 
with legitimate children. Butler's Co. Lit. 243- b. note 2. But Sir H. Spelman tells us, (he 
doth not/.initeed; refer to any authority,) that, among the northern nations, baſtardy vas 1 
bar to ſucceſſſon ; and, to ſhew that it was not conſidered by them eee he cites th 
letter of the Conqueror to Allan Count of n beginnipg with theſe words: © Ez, I ie 
Kees. anne baſtardus.” Euſtathius afſerts, that baſtards were as honourable as legitimat 
children about the time of the Trojan war ; but the paſlage in the Iliad, 6 281., which: he teien 
to as eſtabliſhing this l evidently ſhews the.contrary. Perbaps there was no time, among 

en 


iſgrace. 
Zee Metham v. Duke of Devon, 1 P. Wms. 529., where I. Macclesfield inclined againſt fk 
a remainder; and fee M. Harprave's obſervations upon this caſe, Co. Lit. 3. b. note 1. 
If a baſtard, poſſeſſed of perſonal eſtate, dies inteſtate, and without wife or children, the cow 


lord of the fee, is alſo entitled to a real eſtate of inheritance, of which a baſtard dies ſeiſel 


-without having deviſed ir, and without leaving iſſue, This is the reſult of a. baſtard's being fp Rs 
poſed to have no other relations, or next of kin, except thoſe ariſing from his own contradt if "_ 
marriage, namely, his wife and progeny. But the Tigarous exertion of this prerogative would, oi 
in many obvious caſes, carry the appearance of great hardihip. It is uſual, therefore, to make * 
over the royal prerogative to ſome one; not indeed quite unconditionally and gratuitoully, | the p 
the'reſervation of a tenth, or other ſmall proportion of the value, both of real and perfoad by of 
eſtate. 3 P. Wms. 33. 1 Wooddeſ. 399, 8. Baſtards are within the ſtat. 26 Geo, 3. . place 
which requireth the conſent of parents or guardians to the marriage of perſons under age; h Th 
the rule of aullius filius applies only to caſes of inheritance. 1 Term Rep, 995. Cul. 
: OT n Sinn i e li i" . 
141 w_ 10 * * of 
435414 F F ih be 10 HY the ch 
, (aA) bo are Baſtards, '' o the 
Page 310 "MP | : - 1 0 | The 
(All Perſonr Born) 1 Bl. Comm. 454, 5. By the Roman law, it ſhould be obſerved, the fathe op 
could legitimate only his . natural children,”* or the offspring of his coucubine, who, by this 5 60 
thet of © gatural,” were diſtinguiſhed from the ſpurious brood of adultery, proſtitution, and » a 
ceſt, to whom Fuſtinian 1eluftantly grants the neceſlary aliments of life. Fide Inſt. L. 1,1 * 
Pandect. I. 1. tit. J. Cod. I. 1. tit, 2% Nov. 74. 89. Heinec. Elem, Jar. de Leg Wo 
tione. ks | 4 | | Term B 
(If the Huſband be wnder) I H. 6. 3. b. Bro. Baflardy, 2b, Ro. Abr. Baſtard, (B). 13. 3 


The age of puberty is fixed by us, aſter the Roman law, at the age of fourteen. Before 


time of Juftinian, puberty, in males, was judged of ex beiti err! but that emperor, thi 3s 1 
ing inſpecbionem habitudi nis corperis an indecent practice, fixed its commencement immediately ij K 


the completion of the fourteenth year. Inſt. I. x. tit. 22. But it is abſurd to ſuppoſe that 
ration is phyſically impoſſible before the age of fourteen; nor is it ſo concluded in the autho 
to which the paſſage in the text refers, 1 H. 6. 3. b. What is there ſaid, (and it is, by 
way, merely theſpeech of counfel,) is, that in fach cafe, the iffue fhall be baſtard, * pwr 
. gue Penfant deins cel age poit engend.” ; charge 
E 311 
2 of Two) But it hath been ſettled ever ſince Pendrel's caſe, in 5 G. 2. that not! * Thi 
oof of being out of the kingdom,” but alſo every other kind of evidence tending to pron | 
ampoſſibility, or even improbability, of the husbands being the fathet, is admiſſible, 2 Str. # 
P. Wrns. 365. 1 Bl. Comm. 437%. Lomax v. Holmden, 2 Str. 940. Rex. v. Inhabiant 
Bedall, id. 1076. Ca, Temp, Hardw, 379. ; and Andr. 8. 8. C. Goodright v. Saul, 4 Tem 
336. Rex. v. Inhabitants of Lubbenbam, id. 251. 


Where parliament diſſolves à marriage for a cauſe ogy thereto, 1 Vo Nang, 
there is na neceſſary or general occaſion for reputing the children illegiti- % e 


clauſe 


(4 
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en : | : : >. Page 312. 
(4 marries) This writ is grantable to tenant in tail. Eæ parte Aiſcough, 2 P. Wms. 591. 
Moſel 391. It is now qr to a deviſee, whether for life, or in tail, or in fee. Ex parte Bate- 
nan, at the Rolls, 16th Dec. 1784. Ex parte Bellett, at the Rolls, 2oth Dec. 1786. Ex parte 
Wallop, 4 Br. Ch. Rep. 90. In Moſely, a caſe of perſonal eftate is cited, in which the then Maſter 
of the Rolls, in conformity to the reaſon of the common law, directed, that the maſter ſhould ap- 


point two ma trons to inſpect a woman. Mol. 391. 


8 


(D) bow Baſtards are to be provided for: And 
herein of the Duty and Power of Juſtices of the 
Peace, | ki 


"2 


(3y the 18 Elz.) Both juſtices muſt be preſent at the ſame time and place when the woman is 
examined; and if ſhe refuſe to filiate, the warrant of commitment muſt be ſigned by them both 
tooether. 2 Bl. Rep. 1017, An order of removal, however, by two juſtices, ſeparately, and in 
diffrent counties, hath been adjudged not void but poidable only by appeal to the next ſeſſions. 
lem Rep. 596. The order muſt bear, upon the face of it, that it was made on the complaint of 
the pariſh where the child was born. 1 Bott. 3d edit. p. 561. But the complaint may be made 
by others as well as the pariſh. 1 Barnard K. B. 261. If a child be born in an extra- p 
place, no order can be made. 1 Bott. 421. pl. 553. 

The ſummons may be by a third juſtice, Ca. Temp. Hardw. 112. ; the order need not ſtate it. 
Caf. Sett. 12). The preſence of the putative father not neceſſary. Cald. z08. \ 


the child as chargeable to an hamlet, is bad. Caſ. Sett. 164. It muſt mention the ſex, and n 
of the child. a Str. 503. 5 


The father hath no ſuch power, nor any right to the cuſtody of it; for, till ſeven years of * 
zee, the child ſhall ſtay with the mother for nurture. 2. Saund. 183. 1 Ventr, 210. Caſ. of 
S. bg. a v. Oſman, Tr. 27. G. 2. 1 Burn. Juſt. 199. 15th ed. 2 Will, 126. 5 Term 
Rep, 27 b 5 ; 

A feme covert, and a ſoldier, may be committed for diſobedience to an order of baſtardy; and 
the commitment may be, either to the common gaol, or houſe of correction. 3 Burr. 1679, 2. 
Term Rep. 270. 5 Term Rep. 156. But a perſon cannot be committed for refuſing to diſcover 
the father of a baſtard child. 1 Bott, 422. pl. 554. An order cannot be made for ſecurity till 
aſter coutempt. 2 Ld. Raym. $58. | 

if an order of baſtardy be quaſhed by the court of general quarter ſeſſions next after ſuch 
1 wy court of K. B. will not intend that a court of general ſeſſions intervened. 3 Term 

ep. 496. 

[tis ſettled, that the juſtices at ſeſſions have ſuch power. Dougl. 610. 


quaſh an order. 1 Bl. Rep. 198. The ſeſſions, in the cafe of an appeal, cannot commit for non- 
pyment, but muſt proceed on the original order. 2 Ld. Raym. 1157. After the defendant is 
charged by the ſeflions, on the merits, a new order cannot be made. 2 Ld. Raym. 1423. 


The ſame law prevailed in France ; for, in the caſe of ſeparation between husband and wife, 
e children under ſeven years old, were to remain with their mother, according to the cuſtom of 
naw fic, in 1283, c. 57. p. 294 And this law goes as far back as the time of the Emperor Ju- 
for that prince informs us, in his Miſepogon, that he was placed, t that age, under the care 
a governor, 


(Baſtard Children) So, if a woman tomes to beg as a vagrant in a pariſh to which ſhe does not 
long, and drops her baſtard there, it ſhall be ſettled in the mother's own pariſh, if ſhe is ap- 
pehended for her vagrancy.,” Stat. 17 G. 2. c. 5. So a baſtard born in gaot. Scfl. Ca. V. 1. 94. 
Fn a licenced lying-in hoſpital, 13 Geo, 3. c. 82.4 5.; or in any houſe of induſtry, 20 Geo. 3; 
b. $2.; or under a certificate, 1 Str. 186, 2. Str. 1168. Burr. Sett. Ca. 187. 264. 650.3 
Mil follow the mother's ſettlement, 


Vor, VI. P | ä 


Page 318 


It muſt appear by the order, that the child was born in the pariſh to which the money is 
ordered to be paid. Sty. 368. ; and it muſt be ſo adjudged. Cald. 172, An order, — | 


[tis for this reaſon, that the perſonal appearance of the defendant is required on a motion to 
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BIGAMY. 


9. When a baſtard,” having a different ſettlement from its mother, live 
with her for nurture, the pariſh where the baſtard's ſettlement is, ws 
maintain it, 5 | 


1 H.Bl.Rep. If the parents neglect to provide for the ſuſtenance of a baſtard chil of 
355 'See the pariſh where it is born muſt do it, though the juſtices make no ords 1 
8 9. for that purpoſe. 5 - 
13 
Page 319 | | x 18 
| (By 13 and14 Car.) An order, giving the church-wardens power to ſeize ſuch of the putativ c. 
father's goods as they may think proper, is bad. 2 Ld. Raym. 858. 2 
| | i 
(By 6 G. 2.) An examination taken under this act, is admiſſible evidence on an appliatia gay 
to the court of ſeſſions to make an order of filiation, though the woman die before ſuch applics (11 
tion can be made. Rex. v. Ravenſtone, 5 Term Rep. 373. EIT | 425, 
(Provided always) This proviſion ſhews the humanity of our laws; but it proves very fre (1 
quently an hardihip upon pariſhes, by ſuffering the parents to eſcape, 1 Black, Comm. 458. Tz 4B 
an indictment, before the paſſing of this act, for ſecreting a woman big with an illegitimu If 
child, ſo that ſhe could not be had to give evidence againſt the father, the defendant demurd: ſpiri 
Et per Cur. 2 for the defendant, for it cannot be illegitimate before born, there ben lag 
always a poſſibility that it may be born in lawful wedlock, 1 Str. 612. 2 Ld, Raym. 1368, ſuch 
a cour 
Rexy.'” If a perſon be bound by a recognizance by one magiſtrate under 6 C © 
8 the next ſeſſions, rf * 
6 Term 2. 6. 31. to appear at the next ſeſſions, and perform ſuch order as ſl had 
Rep. 147. there be made upon bim under 18 Elia. c. 3. reſpecting baſtards, the ſd TI 
| ſions 3 make an order of baſtardy on him, but cannot order hn 1 # 
i alſo to give ſecurity for the performance of that order, 3 
de 1 Ha 
(E) Muzdering Baſtards, B 
( By the flat. 21 Fac.) Upon this ſtatute, it hath been adjudged, that it is not neceſſary th 

the indictment be drawn ſpecially, or conclude contra formam flatati ; for the ſtatute doth nit 

create a new offence, but only makes the concealment undeniable evidence of murder. It hath — 


been agreed, too, that where a woman appears to have endeavoured to conceal the death of fu 
child, within the ſtatute, there is no need of any proof that the child was born alive; but it f 
+ be undeniably taken, that the child was born alive, and murdered by the mother. 2 Hav 
P. C. c. 46. $ 43. But of late years, as this law feemeth to be ſomewhat ſevere, it hath bert 
uſual, upon trials for this offence, to require ſome ſort of preſumptive evidence that the ch 
was born alive, before the other conſtrained preſumption is admitted. 4 Bl. Comm. 198, | 
hath been adjudged, that where a woman lay in a chamber by herſelf, and went to ded vitbe 
pain, and waked in the night, and knocked for help, but could get none, and was delivered u 
child, and put it in a trunk, and did not diſcover it till the following night, yet ſhe was not with 
the ſlatute, becauſe ſhe knocked for help. Kelynge, 32. Alſo it hath been agreed, that i 
woman confeſs herſelf with child before-hand, and afterwards be ſurpriſed and delivered, nobo 
being with her, ſhe is not within the ſtatute, becauſe there was no intent of couceaimen 
. So, if it appear that ſhe hath made any the ſlighteſt proviſion for clothing ! 


BIGAMY. 


| (Matrimonial) This - offence is corruptly called bipaery ; Fe that properly lignifies being 
married: it is mote juſtly denominated polygamy, ot * a plurality of wives, —Bigamy, 4 


| 
PT LID | IM 
BILLS OF SALE. nay | 


no to the eanoniſts, conſiſted in marrying two virgins ſucceſſively; one after the death of the « 
gs da or in once marrying a widow, _ Such were eſteemed incapable of orders; and by a canon '41 
of the council of Zyone, A. D. 1274, holden under pope Gregory X. were omni privilegio cleri- 1 
all nudati et corrcione fori ſecularis addifti. (6 Decretal. I. 12.) This canon was adopted and ex- 
plained in England, by ſtatute 4 E. I. ſt. 3. c. 5., and bigamy thereupon became no uncommon 
countetplea to the claim of benefit of the clergy, (M. 40 E. 3. 42. M. 1 H. 4. 11. 48. M. 
13 H.4 6. Staunf. P. C. 134.) The cogniſance of the plea of blgamy was declared by ſtat. 
18 K. 3. ſt. 3. e. 2. to belong to the court chriſtian, like that of baſtardy. But by ſt. 1 Edw. 6. 
t. 12. $ 16. bigamy was declared to be no longer an impediment to the claim of clergy. See 
Dal. 21. Dy. 201, 4 Bl Comm. 163.—lIt way be added, as a further maik, perhaps, of the 
odiouſneſs of bigamy, among the very early inhabitants of this iſland, that by the cuſtom of 
garelkind, which was very extenſive, and is ſuppoſed to be a relick of the ancient Britons, 
(1 laſt. 175. b.) a ſecond marriage incurred a forfeiture of dower. 1 Inſt. 33. b. 1 Wooddel. 


425. 
2 „Page 3a 
(By1 Jas. 1. cap. 11.) In proſecutions on this ſtatute, a marriage in fact muſt be proved. 
Burr. 205 | 
v If a cg be declared void by an eccleſiaſtical ſentence, and there be an appeal to a higher 
ſpiritual tribunal, which, by ſuſpending that ſentence, is a ſuppoſed continuation of the mar- 
rage, yet one of the parties marrying again doth not incur the penalties of, this law, although 
ſuch ſecond marriage is indeed unlawful. Gibſ. Cod. c. 23. c. 4. A ſentence in the eccleſiaſtical 
court in a ſuit for jactitation doth not preclude the crown from proving the marriage in an in- 
ditment on this ſtatute. And admitting that ſuch a ſentence were ſo far concluſive as to the fact 
of marriage, the crown may avoid the eſſect of the concluſion by giving evidence that the ſentence 
had been obtained by fraud and colluſion. Ducheſs of Kingſton's trial, 11 St. Tr. 262. J 
The fiſt and true wife is not an admiſſible witneſs againſt her husband. 1 Hale, 692. Even 
in affidavit by the firſt wife, to poſtpone the trial againſt the husband, on an indictment upon 
this ſtatute, hath been rejected. O. B. Feb. 1788 But ſee Adding. P. 8. 411. But the 


hw _ is competent to prove the marriage, for ſhe is not his wife ſo much as ds facto. 
I e, 3+ . » 


By ft. 35 6. 3. c. 67, perſons convicted of bi are ſubjected to the 
penalties of grand larceny. N £ 


8 


_ — 
11. 


Bills of Sale. w ga i 


Y Rt. 26 Geo. 3. c. 60. 6 17. it is enacted, That when and ſo often 3 23 1 
s the property in any ſhip or veſſel, belonging to any of his majeſty's egy rl „ 
y ſubjes, ſhall be transferred to any other or others of his majeſty's ſub- qerical miſ- 1 
* jets, in whole or in part, the certificate of the regiſtry of ſuch ſhip or take will 9 
* refſel (required by this act) ſhall be truly and accurately (a) recited in not vitiate Wet 
words at length, in the bill or other inſtrument of ſale thereof; and 4 Tr 1 | 
* that otherwiſe ſuch bill of ſale ſhall be utterly null and void to all in- LN 1 
* tents and purpoſes,” 0 * 
The deciſions upon bills of ſale having ariſen chiefly upon the ſtatute of 
13 El. c. 5., the reader is referred for them to tit. Fr C. 10 
| 


lf the certificate of regiſtty be not accurately recited in the bill of ſale Weſterdell | 1 | 
a ſhip, the conveyance is void, and not voidable only; and the objection T TW 
Kay be mad . Tr. 37 G. 3. f 
J e by any third perſon, though the vendor and vendee treat the B. N. 
dareyance as valid. | h 


P_ 2 Bill 


_ * 
= 13 1 "=. * K 15 
* — F ·ü ˙ 1 AE oe oo = 
- 
Us, 
＋ 


e Bill of Exceptions. 
Page 325 1 
Bridgman bill of exceptions ought to be upon ſome point of law, either in 
and Holt, admitting or denying evidence, or a, challenge, or ſome matter uf 


Fd 


4's can never be doubted after the bill is ſealed, for the adverſe party is con- 


Show. P. O. Jaw ariſing upon a fact not denied, in which either party is over-ruled by 
1 5 the court. If ſuch bill be tendered, and the exceptions in it truly ſtated, 
319. the judges ought to ſer their ſeals in teſtimony that ſuch exceptions were 
; taken at the trial: but if the bill contain matters falſe, or untruly ſtated, 
or matters wherein they were not over-ruled, they are not obliged to 
affix the ſeal. A bill of exceptions is not to draw the whole matter 


} into examination again; it is only for a ſingle point, and the truth of it 
cluded from averring the contrary, or ſupplying the omiſſion of it. 


(I feem:) In 1 Leon. 5. it was allowed in an indictment for a treſpaſs; in 1 Vent, 336., in u 
information in nature of a quo werraito; in 1 Vern. 175., in an indiftment for a riot; and in K. 
v. Bounce, cited in Ca. Temp. Hardw. 250., it was allowed by Lord Raym. at Ni. Pri. that it 
might be done in an indictment for a libel. In the Exchequer, it is allowed upon information; 
but thoſe are properly civil ſuits for the king's debts: So in devenerunts; but they are called the 


* 


king's actions of trover. Per Ld. Hardwicke, Ca. Temp. Hardw. 251. 


5 , t 
Rexv.Pre A bill of exceptions will not lie to the juſtices at ſeſſions on hearing u 1 
1 com appeal againſt an order of removal; for their authority is final as to mat 
2 Str. 1040. ters of fact. : : h 
Ca. Temp. Hardw. 249. 1 Barnard. K. B. 415. S. C. in 
Page 327. 1 | l 
( ben this bil) But the bill of exceptions is in nature of a writ of error, and therefore cannot 
be determined in the court out of which the record iſſues. Davenport v. Tyrrell, 1 Bl. Rep, 675 
Searle v. Lord Barrington, 2 Str. 826, Money v. Leach, 3 Burr. 1692. But though that coun a 
hath no juriſdiction in ſuch caſe, yet if a ſpecial verdict be found in the ſame cauſe, upon which 
they pronounce judgment, and that judgment be right, their.proceeding on the bill of exceptions 
will not alone be a ground for a court of error to reverſe the judgment. Cowp. 501. 
(When @ bill of) If the court of error give judgment in favour of the bill of exceptions, and are 
of opinion, that the evidence, though not concluſive, ought to have been received, they will ava 
a wenire factas de nows, Davies v. Pierce, 2 Term Rep. 125. But where thete is a bill of excep- 
tions, the court below will not grant a new trial on the very point obtained in it. Fabrigs . h 
Moſtyn, 2 Bl. Rep. 929. Y 
in 
— peanut ut 
br 
; K | 
ö 
. Borough-Engliſh. g 
Page 328 
(Borough) But this reaſon is rejected; for tho' perhaps, ſufficient to exclude the eldeſt, it v 
only, if.taken in its full loree, convey the inheritance to the ſecond ſon, as the next worthy, and i the 
to the youngeſt. This barbarous cuſtom, Sir W. Blackſtone thinks, never prevailed in Exg/and,t gd! 
he ſaith, it certainly did in Scotland, (under the name of mercheta, or marcheta,) till aboliſhed lan 


Malculm 3. Mr. Robinſon, however, tells us, that it prevailed here, ia ſeveral manorsin a 
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BOROUGH-ENGLISH, 213 | 
untzes, in which a fine is now paid as a commutation for the right; though heeknow- IJ 
ther chat the enten of borough=engliſh doth not particularly obtain in thoſe manors . ſu eng 


ene is paid. Rob. on Gavelkind, Appendix. It ſhould be obſerved, that in Scotland, it was the 44 
fine paid by way of commutation for the exerciſe of the fight, not the right itſelf, which was 44 
called marcheta ; Skene verb Marcheta, Buchan. Hiſt, of Scot. lin. 3. And the fame term is well 

known in our law, for a fine due to the lord on the marriage of the ſon or daughter of his villein. 
Co. Lit. 117, b. 140. a. Bradt. lib. 2. f. 26. And a late ingenious writer hath thought, that the 

wercheta of the Scots is merely Britifs, and nothing more than the Merch-ed of Howel Pha, the 
daughter-hood, or the fine for the marriage of the daughter, Whitaker's Hiſt. of Mancbefeer, vol. 
1. 359. Sir W. Blackſtone deduceth the origin of this cuſtom from the Tartart, among whom, 
according to Father Duhalde, it alſo prevails, 2 Bl. Com. 85. 


There is no difference between the law concerning copyholds in bo- 
rouph-engliſh, and freeholds in boraugh-engliſh, as is agreed in Cro. Car. 


411. 


(If the ld) 2 Lev. 138. 3 Keb. 475. 486. 498. But he takes, as heir. 2 Vern. 426. 
Vaugh. 201. Robinſ. Gavelkiad, 97. | | 


: . Page see 
(The law tabes) As to the ſpecial cuſtoms. ſome of them reſtrain, and others extend the general © 
cuſtom. Of the firſt ſort are, 1. The cuſtom of a manor in the duchy of Cornwall, that an eſtate 
in fee in the lands ſhall goto the eldeſt ſon; but if in tail, the tenements ſhall deſcend to the heir 
at common law; and this was holden a good cuſtom in the caſe of Chapman and Chapman, March 
54. 2. In 32 E. 3. Age, 81, t is pleaded, that in the ſoke of B., if a man has ſeveral ſons by one 
vile, the youngeſt ſhall inherit after the death of the father: but if he has two ſons by different 
| the renters, the eldeſt ſhall inherit to the father, and not the youngeſt; and this euſtom is there al- 
lowed good. Co. Lit. 140. b. Thoſe more extenſive than the general cuſtom, are, 1. That if 
the tenant has no ſons, but ſeveral brothers, his youngeſt brother ſhall inherit. Co. Lit. 110. b. 
2. That the youngeſt ſiſter ſhall inherit. Co. Lit, 140. b. 


+ 


Make The youngeſt ſon, it hath been determined, ſhall have his whole diſtribu- Lutwyche v 
tire ſhare of the perſonal eſtate of his father dying inteſlate, without bring- Lutwyche, 
ing into hotchpot an eſtate of the nature of borough-engliſh deſcended to him 8 po a 
from his father; for that ſuch eſtate deſcended is not within the ſtatute of * ©? 37% 
diſtributions. | 
cannot 
. by, 
t court 
which 
eptions 
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BRIDGES. ö 
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x 115 U 14 
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Il zuud 
fexcey⸗ 


brigas . 
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(Public Bridges) The reparation of public bridges was part of the trinada nereſtlan, to which, 
by the ancient law, every man's eſtate was liable, expeditio contra hefe, arcium conſtru tio, et pont iums 
eratis, So in the Roman law, ad inflruftiones reparationeſque itinerum et pontuum, nullum genus homi- 
um, nulliuſg. dignitatis ac vencrationis meritis, ceſ are oportet, C. 11. 74. f. 5 
The obligation to repair being upon all the inhabitants of a county, it follows, that they are not 
ableto an action, at the ſuit of an individual, for an injury ſuſtained by him in conſequence of a 
ndge being out of repair. 2 Term Rep. K. B. 667. 
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J a manor beld) A tenant at will, of a houſe adjoining to a common bridge, is compelladle, in f | 
[elpe(t of his poſſeſſion, to repair the houſe, ſo as the public ſuſtain no injury by it; though he is 1 | 
tot bound to repair as to his landlord, 2 Ld, Raym. 856. | 


— 


| Page 330 || 
|, it von (tis ſaid) An indiment for not repairing a bridge, muſt ſhew what ſort of bridge it is, whe- 10 
u, and 0d ther lor carts and carriages, or for horſes, or for footmen only, 2 Ld. Raym. 1175. Where the bt 


gland, ®'\2ation to repair ariſeth from the tenure of certain lands, the indictment muſt ſtate where thoſe 
e. 2H. H. P. C. 181. 7; 
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| (Ne Inhobltan int of @ He is made fo by r Ann, ſt. 1. c. 18. 5 1 5 Upon a ſuggeſtion 
record, that the . was between the Citizens of Norwich de I0habftante the d 


* 


— 


of Norfelk; and they being intereſted, there could be no indifferent trial had there; the 11 
awarded the veniße for the trial of an information for not repairing a bridge within the boundz 10 
of the county of the city of Norwich into Syfolk And the trial in wy was. ruled to be jug tices 
75 three Juſtices, againſt Forteſcue, J.; though the defendants had pleaded only the gen 1 
Aue. Str. 177. And if the juſtices are all intereſted, the trial ſhall be in the next county, 4 ed ut 
Burr. 859. If the boundaries of a city are enlarged by letters patent, the obligation to repay ds 
bridges, upon the newly annexed lands, paſſeth with thoſe lands. Str. 177. "Io 5 
Roll. Abr. Where an owner of a mill cut a channel to it acroſs the highway, a the 
368. pl. 2. threw a bridge over that part of the highway which was fo cut through, dict 
Kit. Fr. which bridge was uſed as a publick bridge: it was adjudged, that the n- be 1 
B. 2, pair of it lay upon him, But where a townſhip that were bound to repay 

5 Barr. a foot-bridge, pulled down that bridge, and built another for horſes and _ 
| 1 carriages in a different and more commodious part of the river; and thi * 
| 885. . bridge became afterwards of general publick utility; it was holden tha f 
f the county, and not the townſhip, ought to repair it. In this latte: caſe conc 
beſides that the bridge. was of a different kind, and in a different ſituation, j 

from that which the townſhip were originally charged with the repair d, plea 

it did not appear that they derived any greater or other advantage 2 i and 

than the publick at large; but in the former cafe, the bridge was ere&e or h 

| in conſequence of the yew cur which the owner of the mill had made, ſ 
which cut was a publick nuiſance, and was merely for the particular ac- here 
commodation of his mill, ſo that he received benefit from the bridge 0 

beyond that which the publick enjoyed by it. This diſtinction was made tow: 

by Lord Kenyon, in the caſe of the King v. the Inhabitants of Glan. 0 

Summer ganſbire.—To an indictment againſt- the county for not repairing a bridge, of t 
aſſizes at. they pleaded that it had been built by a Mr. Macl worth for his private adm 
Here rd, accommodation, in order to lead to his tin-· mines; and that the preſent B 
4783. proprietor of thoſe mines ſtill made uſe of it for that purpoſe. But as ther that 
+ _ was no evidence that the Mackworth family had done any thing which in- of th 
duced the neceſſity of erecting that bridge; and as it was become of pub- B 

lick utility; the learned judge ruled, that the county was bo ind to repair for t 

it, notwithſtanding that it ſtill continued to be a benefit to the preſent pro- tract 

rietors of the mines, 83 juſti 

An Juſtices at ſeſhons cannot make an order for the repair of a bridge, but ſuch 
8 muſt proceed by indictment. 1 whe! 
Vin. Abr. Nor can they make an aſſeſſment upon a hundred, for reimburſing two to, 1 
nt. Fridges, of the inhabitants the expences they incur; by being diſtrained to appear u an 
(B). pl. 38. and defend an indictment for not repairipg a bridge within the hundred. ay « 
By ſtat. 1 Ann, f 1.c. 18, The act of 22 Hen. 8. c. 5. is confirms emp 

ed, except where altered by this act. i 
fs). The By g 2. Juſtices at their general or quarter ſeſſions have power uon « 86 
bridge to be Preſentment (a) that any bridge is out of repair within their commiſhons, * 
repaired which by them ought to be repaired, to lay (3) ſuch ſum on every paid clerk 
4 LIP the 88 it hath uſually been aſſeſſed at towards the repair of ſuch bridge, whith _ 

| att lr ſhall be levied by the conſtables of each pariſh or ſuch other perſons as the * 

ment to be juſtices ſhall appoint, and by them in fix days after the receipt thereof pus 

„ publick to the high conſtables, who are to pay it over in ten days to the perſons B 
els. 00g appointed by the ſeſſions to be ꝛteaſurers.— On non payment in ten jb ue. 
vill ang after demand, the money to be levied by diſtreſs and ale. jp 
this muſt 
appear upon the face of the order of aſſeſſment; but it is not neceſſary that the jury N the 


ſent by whom the bridge ought to be repaired, Andr. 285. (5)*A general rate by the ſe x 
on the ſeveral pariſbes, te. with orders to the churchwardens, &c. to aſſeis the inhabitants, 


ſufficient. Id. 101. 
93. Conſtables 
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63 Conſtables negleRing to aſſeſs, colle&, or pay the money, ic 
forfeit forty ſhillings, and treaſurers paying any money but by order of jul 
tices at ſeſhons, to forfeit five pounds. NB | | =— 
| Fines impoſed upon preſentments or indictments not to be return- „ 
ed into the Exchequer, but to be paid to the treaſurers, and applied tow- =". 
ards the building or repairing of the bridges. ; x _ 

5. All matters concerning the repair of bridges to be determined in (e) This aft . 
the county where they lie, and not elſewhere; and no preſentment or in- extends 


diament for non- repair of bridges and the highways at the end thereof, to — fon | 9 
be removed by certiorari (c). which the *,, » al 


ng > dounty is 
ir; for where a private perſon, or a pariſh, is charged, and the right will come i =_ 
— 11 5 & 6 W. 8 M. 2 hath 3 the 8 of a — 2 Str. pong 
1 Barnard. 445, | ; 
(6. Juſtices to allow a ſum not exceeding 34. in the pound to perſons 
concerned in the execution of this aQ. | 
(7. Perſons proſecuted for any thing done by them under this act to = 
plead the general iſſue, and give this act, and the act of 22 H. 8. c. 8. « 
and the ſpecial matter in evidence ; and upon the 2 being nonſuited, - - KB 
or having a verdi& againſt him, to have double co : a 
#8. This act not to diſcharge particular perſons, eſtates, or places 1 
heretofore liable to the repairs of any bridge. Ys 5 9 
ſg. All forfeitures and penalties incurred by this act to be applied -- 
towards repairs, . | | 
ſ13. In all informations or indictments the evidence of the inhabitants 
of the 20 or county in which decayed bridges or highways lie, ſhall be 
admitted, _ | 
By 12 C. 2. 4. 29. F 13., No part of the county rate to be levied by 
that a& ſhall be applied to the repair of any bridges, but upon preſentment 
of the grand jury, . * 
By 14. Juſtices (a) at their general or quarter ſeſſions may contract (/ Where 
for the repairs of bridges for any term not exceeding ſeven years, the con- the juſtices 
tattor giving ſecurity for the due performance of his contract, and the at ſeſſions 
jſtices giving notice at their ſeſhons of their intention of entering into 2 o 
ſuch conttact. The contract to be made at the loweſt price propoſed, and * 
when agreed to, to be entered, together with all orders relating there- trates to ia - 
to, in a book to be kept by the clerk of the peace, c., who ſhall keep ſpect the 
t among the records of the county, He., to be open to the inſpection of Hate of a 
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| 
uy of the juſtices within the limits of their commiſſions, and by perſons bridge, 1 = 
employed under this act, withaut fee or reward. tomake any ö 


49 | contract for 
paring or rebuilding, to be executed by the clerk of the peace on behalf of the county; and 
iterwards made an order adopting a contract for rebuilding, propoſed by the committee, and di- 
refted to be prepared by the clerk of the peace; which contract was thereupon executed by the 
flerk of the peace; and the juſtices, at a ſubſequent ſeſſions, confirmed all the teſolutions of the 
onmittee: the acts of the committee, ſo confirmed, were the acis of the ſefſions, and the autho- 
ity given to the committee, and ſo exerciſed by them, was not ſuch a delegation of power by 
Re lefſions as invalidated their order. + 5 Term. Rep. 279. 


By 14 C. 2. c. 3 3. Juſtices at their general or genera} quarter ſeſſions (43 This 
ue empowered to purchaſe lands (b) near to any county bridge, for the power of 
purpoſe of enlarging or rebuilding ſuch bridge, not exceeding one acre Oy 
br exch bridge, which land ſhall be paid for out of the movies raiſed by pill ges 
te county rate under the 12 G. 2., by the county treaſurer thereto autho- the power 
tering 


of a 


the poſit ion of the bridge to ſuit the conveniency of the publick, 5 Term Rep. aba, 3. 
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riſed by order under the hands and ſeals of the majority of the juſtices x 
ſeeſſions, and ſhall be conveyed to ſuch perſon or perſons as the maine 
. of the ſaid juſtices at ſuch ſeſſions ſhall appoint, in truſt for the enlzrs; 
*” Rex v In- or rebuilding of the reſpective bridges. N "y 
habitants of If a bridge uſed for carriages, though formerly adequate to the pu. 
1 . poſes intended, be not now of ſufficient width to meet the publick en 


. 8 gencies, owing to the increaſed width of carriages, the burden of widen- Un 
* ing it muſt be borne by thoſe who vere bound to repair the bridge. — 
—— — ( 
., —— — — * "y ' — 
. % . ( 
" | oute 
age ; - der 
d . BURGLARY. 0 
1 4 
| oy! | doo! 
; (Burglary is a) 4 Bl. Com. 223. Burylatores, or burgatores, were ſo called, according to Sir H thoK 
Spelman. quad dum aliis per campos latrocrnantur eminir, bi burges pertinaciũt effringunt, et depredis hou! 
tur. And, in the opinion of the ſame writer, the word burylaria was brought * by the Nw- 
. mans, for he doth not find it among the Saxons. The crime, however, is noticed in our ealic ( 
2 Jaws, under the names of hurbnrec, and hamrocne, and was puniſhable with death. Yds LL, oe 
[7 Canvti, cap. 61. & Hen, t. c. 13.— The deſcription of the offence hath varied at different times mn 
* and hath been much larger than it is at preſent: nor doth the circumſtance of time, which i Chu 
now of its very eſſence, ſeem to have been formerly much, if at all, attended to; its malignity, his 
for many centuries, being ſuppoſed to conſiſt merely in the invaſion on the right of habitation 0 
of which the law of Z»g/and hath always had fo tender a regard. It doth not appear, at leaſt the ther 
* - editor's reſearches have not enabled him to diſcover, at what particular period this circumſtance Leac 
was firſt deemed effential to the crime. However, it muſt have been ſettled before the reignef I 
6.; for, in the 4th year of that king, we find it expreſsly laid down, that it ſhall not be adjudged (8 
burglary, * %%% ou le infreinder del meaſon eff noftem, Br. tit. Corone, pl. 185.; and t so years Did 
| — 9 we meet with per vectem, introduced, as of courſe, in the mention of this offence. 14 ur 
+. 1 2 
1 Fog | 1 Wes 
| b , B 
) What Breaking is ſufficient to conſtitute this e 
Page 333 Offence. decla 
| years 


(Ay ibe 12 Ann.) Lord Bacon was of opinion that it was burglary ; but Lord Hale thovgit 
that it was not. Bac. El. 65. H. H. P. C. 554. 3 


"Page 334 (B) What Entzy. 


| (Any the leaſt) But it ſeems, that the inſtroment muſt aQually be introduced for the purpoſe i 
_ committing the felony ; and therefore, where thieves had bored a hole through the door wich a te 
tre · bit, and part of the chips were found in the houſe, but they had neither gotten in themſelves 

nor introduced a hand or inſtrument for the purpoſe of taking the property, the entry was ruled 9 
de incomplete. O. B. 1785. Hawk. P. C. öth ed. 162. n. x. 


) What ſhall be accounted Night-time fo! thi 

5 Purpoſe. 
a { The werd) But this does not extend to moen-light ; for then many midnight burglaries woa 
go unpuniſhed ; and beſides, the malignity of the offence doth not ſo Armas gre from its be 
me in the dark, as at the dead of night, when all the creation, except beaſts of prey, ate #® 


when ſleep has diſarmed the pwner,-apd rendered his caſtle defenceleſs. 4 Bl. Comm. 224 
(E) 3 


. 
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5 w at Place this Offence map be com⸗ 
Page 335 


(4 boſe which) But it hath been determined, that a houſe under repair, but not yet inhabited, 
= N owner have depoſited purt of his effects in it with a view to reſide in it, is not his dwels 
Ni houſe, and therefore not the object of burglary. Lyon's caſe, O. B. Jan. 1978. Leach's 
0 169. So of an unfiniſhed houſe, though one of the workmen conſtantly ſlept in it for the 
purpoſe of protecting it. Fuller's caſe, O. B. Dec. 1782. Ibid. n. 


(416 al Garland's caſe. Leach's Caſ. 1 30. 


(4% « Chamber) If the owner of the houſe inhabit any part of it, and there be no ſeparate 
outer door to ſuch part, the houſe (hall be ſaid to be his dwelling-houſe; but if he do not fleep un- 
der the ame roof, then the different apartments ſhall be faid to be the reſpectixe dwelling-houſes 
of the ſeveral perſons renting them, Rex. v. Rogers, Leach's Caſ. 84. Cowp. 1. Leach; 205. 

3. Lofts over coach-houſes and ſtables, converted into lodging-rooms, and having an outer 
Joor common to the ſeveral inmates, may be ſaid to be the dwelling-houſes of their inhabitants, 
though not rated to the pariſh books as dwelling-houſes, but merely as appurtenancesto the coach · 
boule and ſtables, Leach, 205. | < | | 


If ſveral perſons) This was determined in the caſe of Somerſet-beuſe, belon to the Queen 
14 If er be committed in the apartments of a palace, * be f to he in the 
manſion-houſe of the king. 1 Hal. 522. But N, in whoſe houſe ſtealing in the Invalid-office at 
ches ſhould be laid to be? If burglary be con 1itted in one of two adjoining houſes belongin 
to two partners, it ought to be laid to be in the ſeparate manſion of the partner in whoſe 4.47, 
t was committed, if there be no internal communication between the two houſes, although 
the rent and taxes of the houſe are paid out of the partnerihip fund. Martha Jones's cale, 


Leach, 434. | 


(Burglary cannot) It hath been determined, that burglary may be committed in a ſhop a 5 
joining to a houſe, if under the ſame roof, and within the curtilage, althaugh there be no internal 
communication between the ſhop and the houſe, and no perſon ſleep in the houſe, and the ſhop, N 
together with ſome apart ments in the houſe, be rented out by the owner. Gibſon, Mutton, — 

Wigs's caſe, Leach, 289. 1 FR 


By 13 G. 3. c. 38. burglary in any houſe, ſhop, Ec, belonging to the 3 
plate-glaſs company, with intent to (teal or deſtroy the ſtock or utenſils, is 
declared to be ſingle felony, and puniſhed with tranſportation for ſeven 
years. Fs 

* 


—_— 


k ud 


) How this Offence is puniſhed, and the Offen- 
der excluded his Clergy, | 


BY 10 11}. z. c. 23. f 2., the proſecutor of a burglar to con- 4 

viction is entitled to a certificate, which may be once aſſigned, and 

which diſcharges him or his aſſignee from all pariſh and ward offices. The 

5 Ann, c. 31. hath added a reward of 40/.; and an accomplice being out 

of priſon, diſcovering two or more felons, is entitled to the like reward 

and a pardon, And by the laſt act, the receivers of the goods ftolen, and | 

ſeceivers of the burglars, are declared acceſſaries, and excluded from their 1 

ergy. And if the principals cannot be taken, they may be tried as for | 

i miſdemeanor. By 10 G. 3. c. 48., the receivers of ſtolen jewels, gold, 

ir ſilver plate, watches, where the ſtealing ſhall be accompanied with a 

buolary, or robbing on the highway, ſhall be triable as well before con- 

"ton of the principal, whether he ſhall be in or out of cuſtody, as after, 

ud be tranſported for fourteen years. By 23 C. 3. c. 88., every perſon 
| | | . apprehended 
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. ot borough, and laza, S. law. By others from by, S. big, denoting private, and laza. 


: 2 Burr.777- The validity of a by-law cannot be queſtioned in a ſummary way vp Bro 


plicit. by either of theſe authorities. It is not neceſſary to ſet out in the preamble all the rea 


1 - - = *. 1 * 
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mis unn; ß 
- apprehended baving upon him any implement of houſe-breaking, y 
— felonionfly us break and enter into any dwelling-houſe, wing 8 
coach-houſe, ſtable, or out-houſe, ſhall be deemed a rogue, Cc, vii 
oF G. 9 . 5. 3 $45 1 


By-Laws. I 


wo — The word y- la is derived by ſome from buhuz, bung, bunh f. byr, I., 2 tom 


Where the power of making by laws is by charter given to a ſelect body, they do not reps 
Tent the whole community, and therefore cannot aſſume to chemſelves what belongs to the boy 
at large. But where the power is in the body at large, they may delegate their right to a feleh 
"body, who thus become thE repreſentative of the whole community. 3 Butr. 1837. But whe 
# power is given by charter to a ſelect number to make by laws in tbe Head, for, and in the an- 

whale, and a by-law is returned as made by the body at large, ſuch by-law may be good, fer 
it may haye been made by the ſele body acting in the name of the whole, and if found to l 
made in due manner, it ſhall be ſo intended. 1 Burr. 130, f. : 
This ſlatute extends only to guilds, fraternities, c.; not to cities, beroughs, .. Pr At. 
Quo W. 44. And if lawful and reaſonable, the bye-law will be good, though not confirmed, u 
allowed according to this ſtatute. 1 


motion, on the return to a habeas corpus cum cau/d, from any other reel 
tion but that of London : but the plaintiff muſt — de 0 * 
(a) Per Den · over again in the ſuperior court. The reaſon (a) of this diſtincdion be 
niſon, J. bid. tween the city of London, and all other cities and corporations, may pe- 
haps ariſe from particular methods of recovery being eſtabliſhed and alla. 
ed by the cuſtoms of London, which cannot be purſued in the ſuperior e 
«courts ; ſo that the ſnewing that to be the cauſe, is a good cauſe of detaine. 
For upon theſe writs of habeas corpus, the perſon to whom they are direded 
muſt ſhew a good cauſe of detainer : and if the ſuperior courts cannot pn. 
ceed, as the cuſtoms of London authorize their courts to proceed, it ut 
good cauſe of detainer ; therefore the fuperior court will there enter ints 
the validity of the by-law to ſee whether that be the caſe or not; and if the 
by-law appears to be bad, the party ſhall be diſcharged, as being detained 

without cauſe. 5 | 
(A. every by-law) It is ſaid to have been aſſerted by Holt, C. I. that every by-law, by wii 
the henefit of the corporation is advanced, is, for that reaſon, good; ſuch common benefit bent 
the true touchſtone of all by-laws, Carth. 482. But the true teſt of all by-laws, according® 
Mr. J. Wilmot, is the intention of the crown in granting the charter, and the apparent goof 
the corporation. 3 Burr. 1838. Perhaps the criterions are not ſufficiently marked out, and a- 


of the by-law. 3 Burr. 1324. 


(A) Such By-Laws as relate to the appointin 
and eletting Members of a Corporation. 
(If there be) 1 Str. 314. 8. P. 3 Burr. 1833. S. P. But a by-law cannot ſtrike off an * ntegr 


part cf the electors; neither can it narrow the deſcription of perſons eligible, or ſuperadd 2 48 ted 
inc ation not required by the charter. Rex v. Spencer, 3 Burr. 1827. Sce too, 4 Butt. 22% : 
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Where a carporation haying right to make by-laws to govern the inba- Mayor, gee. 
os to make ſecondary wy out of the inhabitants, and capital 2 5 — 
gelte out of the ſecondary burgeſſes, made a by-law, that every inhabi- Ke 
n choſen a burgeſs, and refuſing to ſerve, ſhould forfeit, Wc, ; this was Temp. 
Aden to be a good by-law ; though as framed, it could affect only an in- Hardw.284. 
\bitant refaſing to be a capital burgeſs. | | os 
Where the title to the freedom of a borough as given by the conſtitution Rev. v. Bre- 
the crown was by birth, ſervitude, or election, a by-law that any perſon ton, 4 Burr. 
"ot ſo entitled) ſhould be admitted ta the freedom of the borough, upon 2260 
yment of the ſum of ten pounds, was holden bad. BOG IN 

Where the mode of electing officers is not particularly pointed out by Nevling v. 
harter or preſcription; the corporation may from time to time make by- Francis, 
ws to regulate their elections. : 3 
Where a charter provided that the election of ſenior bailiff ſhould be Rex. v. 
made by a majority of a ſele& body, it was holden, that a by-law giving a Cen“ 
king vote to the preſiding officer in caſe of an equality of voices was bad, Rep. 731. 
contrary to the conſtitution of the charter. | 


—_—__ — 


T \ vey — 4 ” —__ 
PR 


— 


00 Such as are made in Reſtraint of Trade. 
| Page 339 


(& where) But a by-law that every candidate for the freedom of a city ſhall be called at thtee 
ral meetings of the mayer, Wc, and approved of by the majozity, hath been holden good, as 
roviding a method for previouſly examining into the right of thoſe who claim to be made free, 
reen v. Mayor of Durban, 1 Burr. 131. mtr? THE 


If the city of Londen) And a by-law that no ſtranger ſhall ufz a icular trade within a city, 
1. 7 upon a 2 Woolley v. Idle, 4 Burr. K Fennel, 1 
. Secu, if there be no ſuch precedent cuſtom, I P. Ws. 184. But general cuſtorgs, in wid 
nd ſupport of by-laws, may include new things and objeQs, which have not exiſted beyond the 
ne of memory, if they are within the reaſon of ſuck cuſtoms. 1 Ld. Raym.499- 


A by-law of the Surgeons Company in London, © That no member Rex. 7. 
ſhould take an apprentice who does not underſtand the Latin tongue, 1 

* his ability wherein ſhould be tried by the governors, or one of them, be- 2 Bu 955 
fore his being bound,” adjudged good.” | : 

A by-law requiring the indentures of apprenticeſhip of ſuch as are bound Rex. v. 


pprentices to freemen to be enrolled within four months from the date, in Marſhal, 
ne to entitle them to their freedom, ſeemeth to be good. 25 Ry: © 
. . —— — 
ber | | 
2 (D) Such as affett Strangers. 


| age I 
(Bu if fuch) See ace. Pierce v. Bartram, Cowp. 269. Butcher's Company v. —_—_— 3s 


11177 7 7527 5 


I Such as in the frame and Wake of them are 5 
bold, dy ordaming a Method of enforcing Obe⸗ 
diente to them contrary to Law. Fa 

age 342 


u, ore) A'by-law, which declared that none but freemen ſhould keep a ſhop, afid con- 
"the ation to the Portmote courts, where the ſheriff or coroner (who muſt be freemen) ar- 
the jury, was adjudged bad, Heſketh v. Broddock, 3 Burr. 1847. ; 

Though) * 


* 


A 


220 CARRIERS. 


(if the Company) - Thonrh the co r act of parliament, if 
ith. Fong Kirk v. Nowill, el ew 118. mm NY if oo fuck power 
Totterdell Although a by-law, in excluſion of foreigners from the exerciſe of: 
% SN ; way be good with a precedent cuſtom to ſupport it, yet it is void, if theys 
1 Will. 237. Halty is made recoverable by a ſtranger, not a member of the corporai 
5 Co. 64, b. It muſt be made recoverable by the corporation, or ſome perſon for they atio 
| uſe, as, in London, by the chamberlain, - elſe it would be like afkgningz 
1 Ghoſe in ation. be 80 
Rex v. Dean Under a power by charter to make by-laws, a corporation cannot nalet 
of Dublin, law requiring their members to take an oath for the due obſervance of they 
1 Str. $36. ſtatutes and ordinances, or to authoriſe themſelves to adminiſter an oath 
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CARRIERS. 


n. 


(A) What Pezſons come under the Denominatu 
ee Winn nada of Carriers, * 
Page 343. * 91 PRERS mj 
+: (All perſons) And being ſa, it is at leaſt unneceſſary, if not improper, to recite it in the dal 
ration. 1 Wilſ. 281. | 


The true ground of their liability is, the public employment they exerciſe. 2 Ld, Raym. 91. 1 = G 
ode 4872 2 he + | | 94 
Lane y.Cot- The poſt-maſter general doth not come under the denomination of ac 
ton, TLd. trier: he bath no hire; enters into no contract. The poſt-office is a brand ry 
Raym. 646. . . hat am 
Carth. 487. of revenue, and a branch of police, created by act of parliament. The Will 


Ld, Le Pe- tive negligence. 
ſpencer, FAR. tas | 
Cowp. 754+. See Law of. Bailments, 109, 110- : 

Page 344 At 


* 


£ : * 
* 3. i 


£7 
7 


4) (B) Jn what Caſes Carrier chargeable for a Fail © 
I . ure in his Duty. For 
age 344 g 


Gartfide v. But if A. delivers goods to B. (who is a common carrier between 
e and D.) to be carried from C. to D., and then forwarded to E., 2d! 
a Trent Carries them to D., and there puts them in his ware-houſe, in which th 


Navigation, are deſtroyed by an accidental fire, before he hath an opportunity of k 


4 Term warding them, B. ſhall not be liable. Af 
Rep. 581. 8 | | | * 
Hyde v. | "Si Baden r 5 
nt ind If A. delivers goods to B. to be carried from C. to D., and B. chat! = 


Merſey and receives cartage of them to the conſignee's houſe at D. from a ware-hot 
Navigation there where they are uſually unloaded, but which doth not belong to hi 
Company. B. muſt aaſwer for the goods if deſtroyed in the ware-houſe by an acculiimi 


— 


Voor will it vary the caſe at all, that he allows all the profits of the 5 Term 
2 7 — perſon, and that that circumſtance is known to the con- e. 389. 


| | Page 345 
(If a merchant) And the af of God, in this caſe, means ſuch act as could not happen by the inter- 
ntion of mau, as lightning and tempeſts. Inevitable accident, happening by any human means, 
kſtible force, if not occaſioned by the king's enemies; will not excuſe ; for the carrier is in 
\. nature of an inſurer- Therefore, where a fire, not occaſioned by lightning, began at another 
dh ing fair, than that wherein the goods were placed, and afterwards ſpread thither, and con- 
med the goods, the carrier was holden liable, though actual negligence was expreſsly negatived 
the jury. Forward v. Pittard, 1 Term Rep. 27. / So it was holden to be no excuſe, that the 
hip was tight When the goods were placed on board, but that a rat, by gnawing out the oakum, 
1 made a ſmall hole, through which the water had guſhed. Dale v. Hale, Wilſ. 281. But 
here a hoy, in good condition, ſhooting a bridge, at a proper time, was driven againſt a pier, 
a ſadden breeze, and overſet by the violence of the ſhock, the hoyman was. holden not to be 
(werable, the accident being occaſioned by the act of God. Armies v. Stephens, 1 Str. 128. 
ith reſpect to water- carriage, it is enacted by ſtat. 7. G. 2 C. 15., That no owner of any 
ſhip or veſſel mall be liable to make good any loſs or damage by reaſon of any embezzlement, 
ſecreting, or making away with by the maſter, or mariners, or any of them, of any goods or 
merchandize put on board, beyond the value of the ſhip and freight.” If one of the mariners 
» acceſſary to a robbery by giving intelligence, the owner is within the protection of this act, and 
ſwerable no farther than to the extent of the value of the fhip and freight, Sutton v. Mitchell, 
Term Rep. 18. k | 


(% if A. delivers) It is true, that if the carrier accept genera/ly, he is liable, be the value what 
t may. 1 Ventr. 238. 3 Keb. 133. But he may accept conditionally, as provided, there be no 
potey, or it do not exceed a certain amount; or, in caſe of ſuch exceſs, he may refuſe to accept, 
ithout an additional premium; and if there be proof that the bailor was appriſed of his inten- 
ion, though there be no perſonal communication, the carrier ſhall be confidered as a ſpecial ac- 
ter. Tichburne v. White, 1 Str. 145. Gibbon v. Paynton, 4 Burr. 2298. And the bailor, 
bus knowing the conditions, but concealing the real value, is guilty of a fraud and impoſition, 
pd therefore, he ſhall not only, where there hath been an expreſs declaration on the part of the 
ier, that he will not be anſwerable beyond a certain amount, without notice, net recover to 
hat amount, but ſhall not even recover back the money he may have paid for the carriage. Clay 
, Villan, 1 H. Bl. 298. 


"_ 


D) Df the Regulations Carriers are under by 
its of Parliament, with reſpett to their Car- 
riages, and the Prices they are to take. 


(4:9 the) This a is repealed, as to highways, by 13 G. 3. c. 78. 84. 


For the regulations carriers are under with reſpe& to the weight of their 

at, and number of horſes, upon highways and turnpike roads, ſee 13 

. 78. Cc. 84. and 21 Geo. 3. c. 20., and tit. Highways, 

nd | For the ſtatutes reſpecting the poſt-office, ſee 12 Car. 2. c. 35. 9 Ann, 
lo, 6 Geo, 1, c. 21. f 51. 4 Geo. 2, c. 33. 26 Geo. 2. c. 13. 5 Geo. 3. c. 

5. 7 Geo. 3. c. 50. 24 Geo. 3. c. 37. 

A poſt-maſter, it hath been determined, cannot only not demand, as a 

Ay, any additional ſum to the legal rate of poſtage, for the delivery of 


Page 347 


Barnes v. 
F 


har to the ſeveral perſons to whom they are direded within a poſt-town Stock v. 
oli” Pace, at their reſpective places of abode, but he is moreover bound to Harris, 
er them at ſuch places. FN. | 2 
* 5 Burt. 2209 


Iming v. Ooodchild, 3 Will. 443. 2 Bl. Rep. 906. 8. C. Smith v. Powdich, Co wp. 14. 
| 82 | A place 
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222 _ _. CERTIORARI, 4 


nes V- A place connected to London by a ſtreet of  tontipuous builatic. 4 
walker, to the act of 9 Aan c. 10., is within the ſuburbs of the city : the 
. ſt· office, therefore, is entitled only to one penny for the carri 5 
8 of a letter to any of the inhabitants thereof, viz. the penny paid 
putting the letter into the office. | oO "Pu 
Buddley, To an aftion on the cuſtom of the realm for not ſafely carryig ooh 
Won, the defendant may plead in abatement, that his partners ought alſo to ha 
Term been ſued ; for the declaration upon the cuſtom of the realm, is the fame n 
Rep. 369. effect with the declaration in afſumpfit, In the old forms it is, the defend, 
ant ſuſcepit, &c. which ſhews that is ex contradtu. 


Fa . —_ P — hn 
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CERTIORARI. 


1 
— 


(L) Where the Defendant who has applied fort 
5 ſhall be liable to Coſts. 


— 


nnn 


(A) Out of what Court it iues ; and herein 
the Diſcretionary Power of the Court of King! 
ench in granting, denying, and filing it. 

a | | 


Page ein To remove proceedings of a civil nature, it iſſues out of the other cours 
Weſtminſter, 2 Ld. Raym, $36. 1 Salk. 148. 1 H. Bl. Rep. 552. 


(The Court) And this is done, ſometimes to conſider and determine the validity of thei 
ments, and to quaſh, or affirm them, as there is cauſe. Sometimes, to have the priſoner oc 
fender tried either at the bar, or by niſi prius before the king's juſtices of the courts of W4f 
Sometimes to examine, and affirm, or reverſe, proceedings and judgments given by inferior juop 

Sometimes, to plead the King's pardon, Sometimes, to iſſue proceſs of outlawry againſt 
offender, in thoſe counties and places where the proceſs of -inferior juſtices cannot reach him, 
H. H. P. C. 210. Sometimes too, to iſſue writs of execution upon judgments in inferior con 
where the defendant hath withdrawn his perſon and effects from the juriſdiction of thoſe cout 
See the 19 Geo. 3. c. 70. C., vith reſpect to inferior courts; and 33 Geo. 3. e. 19. with reſped 
Wales, and the counties palatine. 1 H. Bl. 552. In the caſe of outlawry, as ſoon as the 9 
is attained, by the coming iu of the offender, the court will remit the record. Rex v. Petty, 
Term Rep. 4738, But there is a diſtinction bet ween thoſe caſes, in which the crown is ſptd 
concerned, and proſecutes by the attorney-general, and thoſe which are nominally at the ful 
the crown, but, in reality, are proſecuted by a private perſon; In the former, the crown 
right to demand a certiorari; the court are beund to grant it: in the latter, it iſſues, indeed 
_ 5 but, upon good cauſe, a procedend: may be awarded. 4 Burr, 2458. 

age 350 


(But though) 1 Mod. 41. 2 Ventr. 63. 2 Ld. Raym. 937. 2 Term Rep. 8g. 


* - . 
(Mailer wil!) To remove at indi ment from Hick:':-ball, for bigamy, the conſent of the 
ſecutor muſt be had. Cowp. 283. 80, from the 0% Bailey, for forgery, 2 Str. 717. 517-7 
the court have granted it, on the application of the defe , in perjury, from the 01d 3 
upon affidavit, that he bad twice paid cofts for not going on to trial, the judges being gone 
2 Sir. t049, This, however, is not uſual; and was, in this inſtance, done upon the cxt® 
nary circarnſtances of the cafe. Cs. Temp. Hardw. 369, 370. They have alſo granted it h 
intance of the defendanr, upon affidavit that the proſecutor's attorney was under-ſheriff of 
, and attended the grand jury on finding the bill. 2 Str. 1068. So, where the 
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| man of good repute, and the proſecution on flight grounds. 1 Str. 549. So, where 
5 be that the proſecution was malicious, 4 Barnard. K. B. 7. 41. So, in the caſe of a 
4 -vition for compounding felony, where the objeQions, in ang Age f. 2 K 
e 14. 41 f. So, in the caſe of a nuiſance at the aſſixes, where a view was neceſſary. 2 Bar- 


ward, K. B. 214+ | 


Nor will the court of X. B. grant it to remove the record and proceed- Rex v. Rit- 
3ngs out of a court leet; in order to inquire into the propriety of an amerei- {992 Tow 
ment, where the fine hath been eſtreated into the duchy chamber of Lan- Rep. 184. 


” 1 


ger and paid. | * 
(By ole) 2 Hawk. P. C. e. 27. § 34. 1 Salk. 145. 2 Keb. 157. ſcems contrary, A certi- 


an to bring up an order for the removal of their clerk is of common 1ight, and not diſcretionary. 


r 


14 


The court of King's Bench will not grant a certiorari to remove a con- Rex v. Baſs, 
iclion before juſtices of the peace, where they ſee that the juſtices have * . a 
wn the proper concluſion from preſumptive evidence. 1 5 99 


They will not grant it, where an appeal is given, if the objection be Rex v. 

f juriſdiction b he merits, for that i r 
jot to the want of juriſdiction but to the merits, for that is more pro- Bout 
erly the ſubject of appeal: a fortiori they will not grant it, pending an pt eee 
[c) appeal, oh, : 3 : 2 Abbot, 

| | id. 583. 

7) Rex v. Sparrow, 2 Term Rep. 269. n. a. With reſpect to appeals, there is this diſtinẽtion: 
one party only has a right of appeal, or no time is limited for bringing the appeal; the certiorari 
all be immediately granted; for in the one caſe, the party having the right, may wave it; and 
| the other, if the objeQion were to be allowed, the certiorari might never iſſue : but if both 
artics have a right to appeal, and the time is fixed ; in that caſe, it ſhall not be granted, until 
ſter the appeal bath been made, or the time for making it hath elapſed. Rex v. Harman, Andr. 
3- But, notwithſtanding an appeal depending, if the order muſt be obeyed before the validity 


it can be determined, a certiorari will lie. 2 Str. 991. Advantage muſt be taken of this role, 
| the caſe of an order, before the order is filed: 1 Salk. 144. - 


They will not grant it, upon the ground of publick inconvenience, to () Rex v. 
more (d) a poor's rate, or the aſſeſſments (e) of the land- tax, or pro- 3 
6ings before commiſſioners (/) of ſewers. 1 3. 


: . * Ren'y, 
uſtices of Shrewwibury, Id. (e) v. Ki . „ . niſ- 
r ne OMTNE 
The writ of certiorari is uſed for the purpoſe of removing not only /zgal, 2 Ch. Rep. 
t likewiſe equitable proceedings for when an equitable right is ſued for — pe. 
i inferior court of equity, and by reaſon of the limited juriſdiction of Bog pol 
e court, the defendant cannot have complete juſtice, or the cauſe is Lond. 291. 
thout the juriſdiction of the inferior court; the defendant g) may file Car. Rep. 
bll in Chancery praying this writ to remove the cauſe into the court 48. 1 Vern. 
Chancery, And when the bill is filed, he muſt enter into a bond Abs; 
i one ſurety in the penalty of 100. to the Maſter of the Rolls and the () The 

mor Maſter in Chancery, to prove the ſuggeſtions of the bill within Pi 


p een days: and in default of proof, a procedendo may be applied for of 6 


1 


is not 
at libeity to make this application, Harriſon's Ch, Pr. 119. 


If the defendant, who has been convicted on an indictment in an in- Rex v. 
for juriſdi@tion, remove the record into the King's Bench by certiorari J3*k%» 
cen verdict and judgment, with a view to making objections in arreſt — . 
Pement, a procedendo will be immediately awarded. If he is adviſed © 


® the record is erroneous, he muſt remove it after judgment by writ-of 
ONT : | B) co 
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8) To what Courts it lies, 
351 RO 


([ e courts of Chancery) But there muſt be expreſs words in the ſtatute to take away the jar, 
diction of the court of oh Bench. 2 Burr. 1041. For, per Holt, C. J., this court will 
mine the proceedings of all juriſdictions erected by act of parliament, 1 Ld. Raym, 880. * 


(Ad therefore) It is to be obſerved, however, that a certiorari to remove proceedings fm 
the courts of the counties palatine, and great ſeſſions, cannot be ſued out as of courſe, withou 
laying ſome ſpecial ground. Zink v. Langton, Dougl. 749. Williams v. Thomas, i. 741 
note (2). 8 e 


2 Burr856. It lies alſo to Berwick and other dominions of the crown. 


: papa It lies to the quarter-ſeſhons of a corporation. 
N 2. | 

Cowp. 458. It lies to remove a preſentment in a court- leet; and the preſentmen, 
| when removed, is traverſable. av 

Rex v. Bol. It lies to remove examinations taken before juſtices of the peace in pu 


|: MC ſuance of 2 3 P. & M. c. 10. 


2 Hawk. P. C. c. 27.5 23. note. 


10) Andr. It lies (i) to remove an information before juſtices of aſſize, apa 
r g a parſon for non- reſidence, for they have no juriſdiction. But (4) u 
. 47 8. to juſtices of oyer and terminer to remove a recognizance of aper 


(a) 2 Burr. 578 . 1 | wp 
1040. t lies (a) to remove orders of conviction on the conventicle af, 1 je 


(6) 3 Burr. Car. 2. c. 1.; and orders (b) on appeal from a ſcavenger's rate; at 
| Wir 5 orders (c) of baſtardy, if applied for in ſix months. 


4 Burr, It lies to remove an inquiſition taken by the ſheriff under a private 
"2244 of parliament, and the verdict and judgment thereon. 


(D) what the Party, who applies for it, mul 
| N efoze it is gzanted. 


Page 35 1 This act, it is ſaid, relates only to quarter-ſeſſions of the peace, not 10 indi or t 
ments from the court of oyer and terminer at Hicks's-hall. For the ſeſſions ſit there in both ap affec 
cities, and draw up their orders, with one title, or with the other, according to the offence, for w 
the certioraris are directed accordingly. 1 Burr, 11. 3 Burr. 1462. |; non! 
x Will.139- That the ſtatute of 5 & 6 W. & M. c. 11., reſpecting coſts, dot 62 
r extend to a 8 even when bound over by the magiſtrate to} a 
0b "* ſecute, unleſs he be either a civil officer, or the party injured. Bu 3 
| if it be proved that he is ſo, it is immaterial whether the name be 00% by 1 
back of the indictment or not. | | fo 1 
2 Str. 1166. That coſts being given only by the ſtatute, if the recognizance be tak uhag 
( 3 as at common law, and not upon the ſtatute, the proſecutor is not © 3 
1463.  tled to them. But if the defendant (a) forfeit his recognizance unde dec K 
ſtatute, ſuch recognizance ſhall ſtand as a ſecurity to the proſecutor * e 
bis coſts (if taxed) for the defendant's not going to trial purſuant '0 * as 

condition, notwithſtanding be was afterwards - acquitted, and the pf the 
4 cutor had taken him in execution for the amount of them. * _ 
4 Burr. That as the ſtatute of 5 C 6 . & M. empowers the court 19 8 ek de 
„ or. 7*9ſonable colts, if the proſecutor hath received a part of. Ihe foe Rcopni 
dern, Sap. then applies for his coſts uader the recognizance, they will order vw oder 
* . oz, \ 
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hath received to be deducted from the amount of the taxation. But Low of 
the payment of a fine. doth not diſcharge the defendant's recognizance C, 269. 
ha the repreſentatives of the proſecutor are entitled to the coſts taxed N 
during his life, though no perſonal demand were ever made by him. I, 
It is enated by ſt. 16 Geo, 3, c. 30., againſt deer-ſtealers, * That no 
« zrtiorari ſhall be allowed to remove any proceedings on that act, unleſs 
« the party convict ſhall become bound to the perſon proſecuting, with 
« ſufficient ſureties in one hundred pounds, to pay full coſts and dama- 
« pes, within thirty days after ſuch conviction confirmed, or a procedendo 
granted; and ſhall alſo have become bound to the juſtice before whom 
« the offender was convicted, in ſixty pounds for each offence ; to pro- 
« ſecute ſuch certiorari with effect, and to pay the forfeitures, or to ſur- 
« render io thirty days, c. But by $ 23., If the party convicted, 
« giving ſix days notice to the proſecutor, and ſecurity to a juſtice, appeals 
« to the quarter ſeſhons, a certiorari ſhall be allowed.” And the like in 
effet is enacted by 4 & 5 W.& M. c. 23. and 5 Ann. e. 2. c. | 
14. in relation to convictions on thoſe acts of offences concerning the = 


ame. 
And whereas in many caſes his majeſty's juſlices of the peace by law 
ue empowered to give or make judgments or orders, and divers writs of 
ertiorari have been procured to remove ſuch judgments or orders into his 
wjeſty's court of King's Bench at W-fminfer, in hopes thereby to diſ- 
rage and weary out the parties concerned in ſuch judgments or orders 
by great delays and expences; it is therefore enacted by 5 Geo. 2. c. 19. 
2, “ That no certiorari ſhall be allowed to remove any ſuch judgment 
* or order unleſs the party or parties (5) proſecuting ſuch certiorari, before (6) This Þ 
the allowance thereof, ſhall enter into a recognizance, with ſufficient 7*qvilition " 8 
ſureties, before one or more raltices of the peace of the county or place, 7 4 
or before the juſtices at their general quarter ſeſſions, or general ſeſſions, with. 
+ where ſuch judgment or order ſhall have been given or made, or be- 4 Term 
fore any one of his majeſty's Juſtices of the ſaid court of King's Bench, Rep. 281. 
in the ſum of fifty pounds, with condition to proſecute the ſame at his 
or their own coſts and charges with effect, without any wilful or 
affeded delay, and to pay the party or parties, in whoſe favour, and 
for whoſe benefit ſuch judgment or order was given or made, within one 
month after the ſaid order or judgment ſhall be confirmed, their full coſls 
(a) and charges, to be taxed according to the courſe of the court where («)Butcoſts 
ſuch judgments or orders ſhall be confirmed; and in caſe the party or abe not to 
parties proſecuting ſuch certiorari ſhall not enter into ſuch recognizance, re * 
or ſhall not perform the conditions aforeſaid, it ſhall and may be lawful material - 
for the ſaid juſtices to proceed and make ſuch further order or orders part ot an 
for the benefit of the party or parties for whom ſuch judgment ſhall be order is 
pen, in ſuch manner at if no certiorari had been granted.” : wag 
And it is further enacted, 9 3. That the recognizance ſhall be „ 
thed to the King's Bench, and there filed with the certiorari, and order 
r judgment thereby removed; and if the ſaid order or judgment ſhall 
de confirmed by the ſaid court, the perſons entitled to ſuch coſts, for 
the recovery thereof within ten days after demand made of the perſon if 
ir perſons who ought to pay the ſaid coſts, upon oath made of making _ 
ſich demand or refaſal, ſnall have an attachment for contempt, and the | | | 
copnizance. ſhal}-not be diſcharged until the coſts ſhall be paid and the q | 
der ſo confirmed complied with and obeyed. '- 4 1 I 
Q And i 
k 


Vor. VI. 


. (5)The And for the better preventing of veratious deliyy and enpeber 
aſt be ap. Bomed by ſuing forth writs of certiorari for the removal of — 
 plicd for er orders, and other proceedings before juſtices of the price jk 
within fix rcher enacted by 13 Geb. 2. c. 18. 1 5. © no Writ of cem 
months af. « ſhall be granted, iſſued forth, or allowed to remove any convidtion, judy 
* 3 « ment, order, or other proceeding had or made by or before any jukic 
vittion, or juſtices of the peace of any county, city, borough, town corpofe, 
4 Term © or liberty, or the reſpective general or quarter ſeſſions thereof, vil 
Rep. 281. iO ſuch certiorari be moved or applied for within fix calendar months ben 
CO after ſuch conviction (3), judgment, order, or other proceedings ſhall le 
the act re. ® fo had of made (e, and unlefs it be duly proved upon oath, that the (a 
troſpeQive © party or parties ſuing forth the ſame hath or have given fix days (4 
* & notice thereof in writing to the juſtice or juſtices, or to two of then, 
U * (if ſo many there be,) by and before whom ſuch coiiviftion, judgmet, 
notice muſt order, or other proceedings ſhall be fo had or made, to the end du 
be given be - ſuch juſtice or juſtices, or the parties therein concerned, may ſhew cul, 
fore moviag ( if he or they Wal ſo think fit, againſt the iſſuing or granting of fad 
for a rule to & certiorari”? | ; 2 
ſhew cauſe N 
why the certiorari ſhould not be granted. 5 Term Rep. 279. 


Rex v. Jen- If no recognizance hath been entered into, the court have no 
* under the above act of 13 Gro. 2. to award colts upon the removal of ſan- 
Rep. 82. mary proceedings : but to obviate this miſchief, they have reſolved, bein 
they allow the certiorari, to oblige the party applying for it to enter nv 

| ſuch recognizance. „ 
| r By the 12 Ain. f. 1. c. 2. it is provided, That if any malt happets 
— hg « to be burnt after the duty paid, the proprietor may apply to the nen 
— 6 quarter ſeſſions, ho are to adjuſt the quantum, and give him a ceriiſca 
| « which entitles bim to receive back the duty.“ The ings of the 
ſeſſions in this caſe cannot be removed by certiorari ; their grating or deny 

ing the certificate cannot be conſidered as an order of ſeffions ; and tis 

certiorari goes only to fetch up their orders. 


Fange Fügen 


— 


* 


- an 


) rayere, by Alls of Parliament, the Court 
ings Benth is reſtrained from granting it. 


S 398898 Cages Wits 2 


— 


55 W. & M.) On this ſtatute no coſts are payable, unleſs the indiftment be prefent 
by the party grieved, or by juſtices, mayors, c. or other civil officers proſecuting as fact. 


It is enaRted by 13 Geo. 3. c. 78. f 24. That the juſtices ſhall as 
« preſentment of any highway, cauſeway, or bridge, at their reipet 
8. « aſfizes or ſeſſions, wherein the ſame do lie, and not elſewhere; and th 
BE „no ſuch preſeatment, nor any indi&ment ſhall be removed by .. 
'«. or otherwiſe, out of ſuch juriſdiction till ſuch indiameot or pretenm® 
« pe traverſed, and judgment thereupon given, except where the du 
« obligation of repairing ſuch highways, cauſeways, or bridges may © 
«« in queſtion.” —And by 5 81. it is further enacted, That 29 | 
e edding to be had or taken in purſuance of this act ſhall be quaſded 
« yacated for want of form, or removed by atrtigrari, or apy other 

| « proceſs whatſoever (except as thergia bufore exccpied) into 33 


a © EE ac” 


[Le _ 


Fg 
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l p been adjudged, ban i the leben manifeſtly exceed their autho- 20. $4 

rity in making orders concerning the higbways, ſuch orders may be re- 241 

moved by certiorari into the King's Bench, and quaſhed. - | 
It hath been adjudged too, that theſe acts relate only to certiarurit 2 Str. 1209. 

applied for on the part of the defendants : that a certiorari lies for the Cowp- 78. 

proſecutor without affidavit, or recognizance, and before traverſe and 

judgment. F a 

ö And it is enacted by 12 Car, 2. c. 23. f 35., concerning the exciſe, 

« That no writ of cerfiorars ſhall bee execution or other proceed - 

« ings, upon any order by juſtices of peace, in purſuance of that ſtatute, 

« but that execution, and other proceedings ſhall and may be had there- 

„upon, any ſuch writ or allowance thereof notwithſtanding.” And the - 
like is generally enacted by other ſtatutes concerning the revenue. 7 
Ifa new offence be created by ſtatute, and a ſpecial juriſdiction out of Cop. 514+ 

the courſe of the common. law be preſcribed, in that — though there be | 

no words of excluſion, yet the ſuperior courts are ouſted, becauſe they 

nerer could have juriſdiction. Not ſo, where a new offence is created, 

and directed to be tried in an inferior court eſtabliſhed according to the 

courſe of the common law, for in that caſe the inferior court tries the 

offence as a common law court, ſubje& to be removed by writs of error, 

habeas corpus, certiorari, and to all the conſequences of common law 

courts. In this laſt caſe, therefore, the court of King's Bench cannot be . 
ouſted of its juriſdiction without expreſs negative words. But if a ſtatute Rex v. Ter- 
creating an offence take away the certiorari, and another ſtatute be after - — — 
wards paſſed inflicting heavier puniſhment upon the offender, bat not ex- * 
preſsly taking away the certiorari; the clauſe in the former act for taking 

mY the certiorari, cannot be extended to proceedings under the latter 


(by 4.) & 8 l. 3. cap. 6.) For obtaining goods dy falſe pretencts; 30 O. 2. e. 24. 6 l. 
Cowp. 24. 2 Tem Rep. 472. 


An indictment for not repairing a bridge may be removed by certiorari Rex v. la- 
it the inſtance of the proſecutor, notwithſtanding the general words — 
of | Ann, c. 18, 5 5. that no ſuch indictment ſhall be removed by cer-1,,4 6 
lr ari. | Term Rep. 
A certiorari to remove the record of an indictment at the quarter. ſeſſions 194. Rer. v. 
for a miſdemeanour ſerved after judgment, was quaſhed guia improvid? ema- rye 2 
ww ; though it was iſſued beſore verdict. - Tr. 37 G. 3 
L Tr 


NT 


mend. 


(*) To whom it ought to be diretted. 


Certiorari to N id order of two jultices may be directed to the Ret v 
A leſſons and returned by chem. : OY — 


4 


A 
| * 
miner, 1 Nr. 479. 


Qi Ic 


CHAMPERTY. 


Daniel v. If a certiorari be miſdirected, no third perſon can object to it, if t, 
3 proper officer in whoſe keeping the record was, waves the objection, and 
Rep. 499. keturns the record upon the uit. Fa 


— — 


Page 356 (G) Pom far it is a Super/edeac to the Court beloy 


N ag removes all _ done between the tefle and n. 
d) Where the Record ſhall be ſaid to be re. 
Page 358 7 


(4 certiorari may) A certiorari to remove an indictment, will not remove a conviftion, 214 
Raym. 971. ' 80 | 
A verdi cannot be removed from the ſeſſions before judgment, 2 Str. 763. 819. 


(4 variance) A certiorari will remove an indictment upon a ſtatute, though it do not ſo de. 
ſeribe it. 2 Str. 845. But to remove an indiftment after conviction, it muſt give the party 
day in court. 2 Ld. Raym. 971. een 


* 


(K) Df the oceedings of the Superior or Jn: 
kerior Court, after the iſſuing out of the 


Certiorari. 


Page 359 | 

* F an) It is true, that while it continues on the ble, the court cannot award a pm ” 
But it may be taken off the file, if it have iſſued in provide; and when that is done, a pra 
will be granted. 1 Burr. 488. 4 Burr. 2459. 2522, 


(Y) Where the Defendant who has applied fori 
thall be liable to Coſts. 


Rex v. HE proſecutor of an indictment for ſtopping a common foot-wy, — 
vm, who has uſed it for ſome. years before it was ſtopped, is a pay | 
Rep, 32. n within the meaning of the 5 & 6 V. & M. c. 11.5 3. anda 


uch entitled to coſts. 


F 


f 
rien. 7 
9 


(Champerty is the) That is, campum partire. Champerty is derived immediately from 
French champart, which ſignifies a diviſion of the profits of the land, being a part of the crop 
nually due to the landlord by bargain or cuſlom. In our ſenſe of the word, it ſignifies the fn 
chaſipg of a ſuit, or right of ſuing. This was an offence extremely abborred by our lau. * 

" was it leſs fo by the laws of other countries. By a llatute of Robert I. of Scotland: Nec 
& ſeu.aliguam rem aliam capiat ad champarte, ad defendendum, differendum, ſeu pr Jar r N 

« , * extra formam juris. Du Freſne, verbs Campiparticeps.” And, by the Roman law, * gui inf 

n in aliengm litem, ut quicquid ex condemnatione in rem ifpftus.redattum fuerit inter cos Ih 


* 
+ 


CHARITABLE USES auv MORTMAIN. td 
als de ei priveta tenentur,” F. 48. 7.6. and the offenders were puniſhed by the forfeiture 
140 e goods, and perpetual infamy. 4 Bl. Com. 133. by | rae 


_— 


* 


" CF + 6 . 4 " 
4 * F 
* = 
—— . —— TT — — — — 
* 
F - 


Charitable Uſes and Mortmain: 


a. 


ö 
2 


(4) Of the ſeveral Statutes prohibiting to pur⸗ 
| chaſe in Moꝛtmain. Pige 360 


{The Clergy in) Licences in mortmain were neceſſary, before the granting of Magna Charta, 
both from the king, as ultimate lord of the fee, and from the intermediate lord between the 
kipg and the alienor, And if no ſuch licenſe was obtained, the King, or other lord, might reſ- 
pectrely enter on the lands aliened in mortmain, as a forfeiture. The neceſſity of this licence 
from the crown was acknowledged by the conſtitutions of Clarendon, in teſpect of advowſons, | 4" 
which the monks always greatly coveted, as being the ground- work of ſubſequent appropriations. - 1 
k Ercle de feuds domini regis non ofſu nt in rar. dari ſine a 2 et conceſſions ie MS. Cot. I | 
ton, Claud. B. fol. 26. When a licence could not be obtained, the clergy ſeem to have” had this 
contrivance: that, as the forfeiture for ſuch alienations accrued, in the firſt place, to the imme. | 
diate loid of the fee, the tenant who meant to alienate, firſt conveyed his lands to the reli 


ae 


doule, and inſtantly took them back again to hold as tenant to the monaſteryz which kind of 
n inſtantaneous ſeiſin was probably holden not to occaſion any forfeiture ; and then, by pretext ot 1 
ht ſme other forfeieure, ſurrender, or eſcheat, the ſociety entered into thoſe lands in right of ſuch i 
their newly acquired ſignory, as immediate lords of the fee. And this was the wilchief, F 1 
the clauſe in Magna Charts was intended to provide againſt. a Bl. Comm. 269. 14 


. 


fy 


OS. ns 


fins N 1 | 2 bl. 
o Chat Things are exempt from, oz out of te 1 
* Statutes ot Mortmain. Page 3 
It It (Bythe 7 W'8 W. 3.) See the note in Co, Lit. 99. a. Izth ed. „ it 


N | 2 ths Page 364 
4% by the) But he cannot ſo deviſe lands lying out of Londen, 4 Br. Ch. Rep. 409. 


1 R 


2 — . 
7c) What is a good Charitable Uſe within te 
3 | A e a 1 
Augmentations made by eccleſiaſtical perſons to ſmall vicarages a \ 71 8 1 

— wacies under the act of 29 Car. 2. c. 8. are to be conſidered es of — | 13 1 


lat act, as Charities within the intent of ſtat. 43 Eliz.; therefore an in- Breton, 


mation may be filed in the name of the attorney - general to eſtabliſh a 2 Ve. 425; 
(it to a curacy ſo augmented. 8 | 


„ 


apgrer | — — 

) What is a ſuperſtitious Uſe to which te 
King is entitled. N 0 
4 Swperflitious uſe) Since the , a ch n | af in 
eee we bee by yn the Ge ebf ROE 


Where 


5 . 4 It was reverſed on the ground of its not being a ſuperſtitious 505 bot 


diſſenters, ane Bod. is non, lines the toleration set, uoqueſtionable. 4 Vez. 273. 3 F. wa, re 


General v. though it depend on the will of the crown whether it ſhall 


- m— 4 -- * * 
E: A 2 * | | "BY 
2 a * * — * * 1 . - 1 £ * 5 , 
COIN N . „„ „„ | * "wt 
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De Cota Wbere the deviſe is to a ſuperſtitious. uſe, and made void by 
DSP. ox to a charity, and made voi hs None of Re Feng Ange, « 


Per Lord belong to the heir at law, or next of kin: but where it is in itſelf a cin. 

Hardwicke. rity, but the mode in which it is to be diſpoſed is ſuch, that by the tio 

wd of England, it cannot take eſfect, as, for inſtance, where it is for the 

promoting of a'religion adverſe to chriſtianity ; there, the crown by (gy. 

manual direQed to the attorney general, may give orders in what char. o 
table-qapoer it ſhall be diſpoſed. {JMB 


e eee d Keeper's opinion, that the power of directing came to the 


crown 
the tru 1 ＋ 


was not ſuppor table as a charitable uſe— That charitable gifts, in favour of Pioteſſan 


* 


Dow Charitable Gifts and Diſpoſitions bam {i 
ed [and how far ravourey-n iP" 


{Our Stelle, bave) The yniform rule of 2 court of equity, before, at, and after the fh. 
tiite of Elizabeth, had been, that where the uſes are charitable, und the 72 bath, in binſelf, fal 

to convey, it will aid a defective conveyance to futh uſes. Per Lord Henley, Keeper, 1 N. 
. a donor hath expreſſed himſelf ſo obſcurely, as to leave it quite doubtſul whe- * 
ther he intended to give a principal ſum to charity, or only the intereſt and produce of it, a agg 
our of equity, it ſeems, will not'confine it to the latter. 2 Atk. 328. 


(8. if ) But where there are prior limitations of copyhold to ſeveral petſons, a cout 
of equity will not iaterfere-in favour-of a charity. Attorney-General v. Lady Downing. Awhl, 


Attorney- I @ deviſe be to a charitable uſe, though the object be ut fn of 


ive, into exiſtence, equity will eſtabliſh it. bi 
1 Ambl. 572. 5 755 | | | ants, 
855 v. An appointment to a charity, made precedent to the ſtat. of Eliz., and pe 
3 ſo void, was holden to be made good by the ſtatute. i of 


1 | | 

12 if A. deviſes) Hot where cep lands were ſurrendered to the uſe of a will, and de- 
viſed in charky, Lord Hardwicke beld the will, though not ſigned in the laſt ſheet, and without 
witneſſes, to be a good appointment of the eſtate for the charity, under the ſtat. 43 El. Ab 
torney-General v. Sawtell, 2 Atk. 497. | 


(A if Land) Where a conveyance was to certain officers of a corporation, and not to de 
had: A equity ſopplicd the defect. 1 Bl Rep. 91. ; 8 
Page. 367 | ; 
(Mibere there bar been) 80 a legacy to the poor inhabitants of Saint Zeonard, Shopediteb, vn 
med to go to the poor * receiving alme. Attorney General v. Clarke, Ambl 43% ® 
re a legacy was given 10 the poor, the court directed it to be given to the poor Freach refugeth 
it appearing that the teſtator was a French refugee. Attorney-General v. Rance, cited, id. 0 
where a bequeſt was for the benefit of poor diſſenting miniſters living in any of the counties a 
ZEnglon', it was holden to be good ; and it being in proof, that there are three diſtin ſocieuis 
of diſſenters, and that collections are made for the poor miniſters of each, it was directed ta 
ſo applied. Walker v. Childs, Ambl. 524. If the gift is for the poor of any city, and ot 
pariſhes ace afterwards admitted within the precinfls of the city, and added thereto; the pot 
of the pariſhes admitted, ſhall have a portion of the charity. -Attorney-General v. Corp. le. 
cheſter, Finch, 194 A legacy of g{. was bequeathed to tha poor of two hoſpitals in Cam 
32 them ; and, by a codicil, an annuity of 51. ts all and every. the b:ſpitals : it appearing um 
the teſtatrix lived at Canterbury many years, and died there; and that ihe had taken gott 2 
her will, of two Caxterbery hoſpitals; the charity was holden not to be void for uncertain'y, © 
to have been iutendrd for all the hoſpitals in Canterbury; but not to extend, as was piefied, ** 


— 
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© CHARITABLE USES avv MORTMAIN: 1. 


out of Canterbury, though founded by the ſame archbiſhop, and governed 
*, on Maſters v. Maſters, 1 P. Ws. 425. One Penning, of Walden, 
fereral others, ſubſcribed to a charity-ſchool there, of twelve boys and girth, ſubſe 
kun uns only during the pleaſure of the beneſaQors. Penning, pleaſed | ſeeing theſe chil- 
_ declared he would leave them ſomething at his death: thete was alſo a free-iqhool in the 
B and Penning made his will. giving « 500). to the charity ſchool. Lord Chancellor 
ne = {aid, that thoogh the free-ſchool be a charily-ſheel: yet the charity ſchool for boys and 
urn vent more commonly by that name: and, as the teſtator was fond of the latter, and de- 
ed he would leave them a le ; therefore, that, and not the free-ſchool, ' was entitled 
-reto, Attorney-General v. Hudſqn, 1 P Wms. 674. A ſum of money was bequeathed to 
diſtributed every year, on certain days, to the poor of the pariſh of L in the county of M., 
which county there was no ſuch pajiſh; but there was in the county of D.; the court eſtabliſh- 
1the will, becauſe it appeared that the teſtator was born there, and that both he and his parents 
red and died there. Owen v. Bean, Finch. 395. . 


Neel Lord Carron, formerly ambaſſador here from the States General, Finch. 353. 
ing ſciſed in fee of a great houſe in Lambeth, called Garron-bouſs, and — 
de lands thereto belanging called the Park, and having built an alms- 
ouſe in that pariſh, wherein be placed ſeven poor women of Lambeth, of 
«ty years of age and upwards, whilſt he lived, and appointed 44. to he 
aid to them every year quarterly, did, in order to eſtabliſh the fame as a 
xerpetual charity, by his will, charge the premiſes with 28. per ann., ta 
+ diltributed equally among ſeven poor women ; and directed that When 
ne or more of them died, their places ſhould be ſupplied, at the appoint- 
ent of the owners of Carron; houſe, by other poor women, who, as it was 
woveſted, and as had always been the caſe during his life, he intended 
jopld be poor women of that pariſh. It appeared that the owners of Car- 
w-bouſe had for ſome time paid the charity, but of late had. refuſed, ſa 
at it was become io arrear; neither did they fill up the vacant places, 
tending that the charity was not payable in fucceſion, there being no 
ch direction in the will of the donor, but only to ſeven poor women 
ho were in poſſeſſion at his death; or that if. it muſt be paid, yet it might 
to other poor women out of any other pariſh at their own appointment. 
bill, therefore, was brought agaio(t the owners of Carron-bouſe, to have MY 
ie charity eſtabliſhed for ever, and the arrears thereof paid by the defen= ' 
ants, and the growing payments duly made for the time to come, and 
poor women to be choſen in ſucceſſion out of Lambeth pariſh, and not 
t of any other pariſh z for otherwiſe the charity would rather be an in- 
ry than a kindneſs to Lambeth ; becauſe, if taken out of other pariſhes, 
ab muſt maintain them, the 1 per ann; being not ſufficient. It was 
creed 3s prayed, and a charity was eſtabliſhed in the hands oF the church« 
pens in ſucceſſion, though not given fo in direct words. n en $0 a 
Foal theres | | * Finch, 248. 


Pin 

\ þ . „19 

Abr. tit. Chority, pl. 7. See ace. Attorney · Genetal v. Herrick, * 714. 

4. having deviſed 100 to be applied to ſuch charitable uſes as he had, Attorney- 

| iting under his hand, formerly directed, and no. fuch writing _ 

Ms to be found, it was holden that the king ſhould appoint, who gave Wan 
v the mathematical boys in Chriſ's Hbſpital ; which was decreed ac- 

ugly; and that the parties ſhould be indemoified againſt the writing 

erred to. - | N 


4 by his will, deviſed all his lands and tenements, io the event of his cook v., 
i dying under age or without iſſue, to the defendant and four others by Ducken. 
e for ſuch charitable uſes and purpoſes as be ſhould direct by codicil Bed. zA 
By his codicil, he ordered and directed, purſuant we oh eo WY 
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cllauſe in his will, that the ſaid lands and tenements ſhould, at the 4 wo | 
' +. tion of his ſaid truſtees, be fold and diſpoſed of, or kept in their hands be 0 
and poſſeſſion ; and that the purchaſe-money ariſing thereby, or the rem Le 
and proflts thereef, ſhould be applied and diſtributed to and amongſt ſuch app 
E or to and for ſuch uſes or purpoſes, in ſuch manner as he ſhoul F 
by any writing appoint ; and for want of ſuch direction and appointment age. 
-- - then to ſuch hs. or perſons, or to ſuch uſes and purpoſes, as they the ſhox 
ſiaid truſtees, or the major part of them, or, in caſe of death, the fur. clit 
FVeors or ſuryivor of them, or the heirs of ſuch ſurvivor, ſhould judge ft and 
and convenient. The teſtator's ſon died under age and without iſ T 
The teſtator left no directions by writing or memorandum as to the x men 


plication of the eſtates deviſed. The truſtees inſiſted upon the beneficial perl 

intereſt in them: the heir at law of the teſtator claimed them as a reſal. tion 

ing truſt. But Lord Hardwicke decreed,' that, as the intention of the anot! 

teſtator was clear in fayour of charity, a ſcheme ſhould be laid before the L. 

maſter for applying the eſtate to ſuch charitable uſes and purpoſes as ſhoul voa. 

anſwer his intention, and alſo for the application and diſtribution of the to th 

money that ſhould be coming in out of the growing rents and profits, or the f 

out of the money that ſhould ariſe by any future ſale. | 

Baylis and A, by will, gives to Bread-ftret ward 200l., according to Mr. — 16 di 
Church v. will: Lord Hardevicke decreed that the money ſhould be diſpoſed of in ſuch a cha 


1 charities as the aldermen and inhabitants of the ward ſhould think molt (if 
> Ark 239. beneficial, | * a2; 43 


A The teſtator, by his will, gave a moiety of the reſidue of his eſtate to 
White,rBr. ſuch of the lying-in 'hoſpitals as his executor ſhould appoint. Afterwards 
Ch. Ca. 12, he ſtruck out of his will the name of his executor, but did not appoint any 
A legacy other executor. It was decreed by Lord Thurlow, that the court would 


ys regs appoint ; and it was accordingly referred to a maſter, to which of the ag. 


benefit of in Poſpitals the legacy ſhould be paid. | 
Sy non - con- . | | | | 
j forming miniſters, with the advice of C. and D;: at the teſtator's death, B. C. and D. were all 
. dead; yet the court ſuſtained the legacy. Attorney General v. Hickman, 2 Eq. Ca. Abr. tit 
0 Charity, p. 14. So where a reſidue was given to J. V. to tuch charitable uſes as he ſhould ap- 
I point, recommending poor clergymen, Ws. and J. V. died in the lifetime of the teſtatiix, yt 
the charity was ſuſtained, and executed by the court. Mo, gridge v. Thackwell, 3 Br, Ch. Cal. 


are p 
which | 


517. See Wheeler v. Shove, Moſ. 288. 3or. contr. 


Attorney- i Sir George Downing deviſed an eſlate to truſtees for the purpoſe df found- 
—_— ing a college; and directed them to form a plan for the government of it: 
| Dotulig, the truſtees died in the teſtator's lifetime; and Lord Camden held the hein 
| Ambl. 575. at law entitled to the conduct of the charity, | |. 
| | Attorney- V. left money to be diſtributed in charity at the diſcretion of his three 
. Ste rad executors, one of whom died before the information was ſiled. Lord 
| 356. Hardwicle held, that this not being a bare authority, but coupled with an 
; intereſt, ſurvived to the other two executors :/ but that the executors, i 
tis caſe, could not divide the charities into three parts, and each execu- 
tor nominate a third abſolutely, becauſe the determination of the proper! 
of every object was left by the teſtator to the diretion of all the ex- 
ecutors. ä | 
Attorney- Archbiſhop Secker, among many charitable legacies, gave to his truſtees, 
General v. the defendant and Dr. Stinton, ſince dead, 1000/. ſtock, for the purpoſe 
2 of of eſtabliſhing 2 biſhop in his majeſty's dominions of America, and ordered, 
: . that if any charity to which he had given a legacy, ſhould no longer ſubli 


Ca. 444. ſuch legacy ſhould fall into the reſidue. It was contended, that there d&% 
| 25 | | 2 
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o biſhop in'thoſe parts of America, nor any likelihood that there ever would 
te obe, the legacy was void, and fell into the reſidue. But by Lord Thur- 
þw, the money muſt remain in court, till it ſhall be ſeen whether any ſuch 
appointment ſhall take place. 1 hae” 

Archbiſhop Seeker alfo gave 1000. to be laid out upon repairing parſon- al 

ſel for the Biſhop of Chefter ſaid, that the archbi- * * bid, . 
ape-houles. The coun p N . 
ſhop's other truſtee being dead, the ſelection of the objeAs belonged to his | 
"lient alone. But by Lord Thurlow, it mult be referred to the maſter, 
and propoſals of proper objects be laid before him. 

The teſtator gave 200/ to the corporation of Q, Anne's Bounty, to aug · Widmore v. 
ment poor livings, and directed his executors to divide the reſidue of his e 
perſonal eſtate into three parts, and to pay one third either to the corpora- e- h Q 
tion of O. Anne's Bounty, or the ſociety for propagating the goſpel, . and Bounty, 
another third to ſome publick charity. The legacy to the corporation of Ambl. 636. 
9. Anne's Bounty was holden to be void, as, by the rules of that inſtitu - Br. Ch. 
100, it muſt have been laid out in lands. The legacy which was given "wag Se 
to the fame charity, or to the ſociety for propagating the goſpel, was, n 
the fame account, ordered to be paid to the latter. And the legacy to 
ſome public k charity was declared to be good, but that the executors ought 


16 diſpoſe of it under the eye of the court, and therefore were to propoſe 


a charity to the maſter. 1 . 17" "Page 367 

(If one d poſes) _ Attorney-General v. Mayor of Coventry, 2 Vern, 397, 2 Br. P. C. 236. 
s. C. Where lands were ſet at an under-value, and had been for à long time ſo enjoyed; the 
Jeaſe was ſet aſide, and the tenant decreed to pay the arrears of the rent according to the full 
value Beverly v. Farrer, 2 Vern. 414. If there are ſeveral uſes, the court is not bound to di- 
rect that they ſhall all be augmented proportionably ; but may uſe its diſcretion as to the method 
in which the ſur plus ſhall be diſtiibuted. Ambl. 191. | FIRES 


A, ſiſed) Attorney-General v. Johnſon, Ambl. 190, Attorney-General v. Sparks, 
x 201, Attorney-General v. Tonna, 2 Vez. jun. 1. 4 Br. Ch. Ca. 103. 8. C. Theſe deciſions 
are proceeded upon the manifeſt intention of the donor, that the whole ſhould be applied to 
the charity: if, therefore, it turn out to be more than adequate to the number of objects for 
wich it may have been originally provided, it muſt be Aiſpoſed of to ſimilar purpoſes. Attor- 
vey General v. Earl of Winchelſea,' 3 Br. Ch. Rep. 373. Where, indeed, the object of the donor 
»dehnite; and that cannot take place, the court will not look for another object, but let the 
property go to the next of kin, or to the heir at law, Attorney-General v. Biſhop of Oxferd, 
Er. Ch. Rep. 444 So where a teſtator diſcovers no general intention beyond that ſpecified in 
bs vill, and that is diſappointed. Attorney-General v. Goulding, 2 Br. Ch. Rep. 428. 35670 


One ſeiſed in fee of a manor grants a rent in fee out of it, as a charity, Attorney- 
in the ſupport of ſeveral poor perſons, and afterwards grants the manor — 5 
v J. ö. in fee: the nomination of the poor perſons belongs to the heir Wi” ys j 
& the grantor, and doth not go with the manor, But 3b — as the * 
pattees and owners of the lands had for upwards of ſixty years enjoyed 1 
be nomination of the perſons, who had partaken of the charity, the court it 
loved to them all the payments they had made to any of the poor, though 
m_ by. themſelves, and would not diſturb any thing that had been 

Rady done, „ T9," 

Where truſtees of a charity had a diſcretionary power to lay out money Attorney- 
#2 road, the court ſaid they would not ck op to control them, unleſs Genera v. 


Governors 


tad been ſhewn that they had acted corruptly or partially ; at the ſame o Har. 

ne they would not diſmiſs, the inſormation, but retained it, in order to row School, 
2 hand over them. doi 5] Tov Ves. 552, 

* Radclifie, by his will, deviſed 300l. a- year to two perſons to be cho - Attorney. 
by the archbiſhop of Canterbury, and certain other truſtees out of Uni- General v. 

kity College in Oxford, which ſum he ordered to be paid to them for 7 

ten 157. Burn's 
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E. L. tit. ten for their maintenance ; five years whereof. they were to ſoend; 
— Englead in the ſtudy of phyſick, and the other five — Det 
358. S. C. dant was one ſo choſen, and ſtudied here according to the dire&ion d 
2 Eq. Ca. the will. and for that time he received his five. years ſalary; but alte. 
Abr. tit. wards did not go abroad on account of the ill ſtate. of his health; ay 
Mons 2 thereupon in the year 1730 reſigned to the truſtees, who accepted his re 
(A), pl. 19. fignation, and choſe another in his room; and in the year 1735 an info. 
mation was exhibited againſt him, that he might account for the five yeuy 
falary thus received. For the defendant it was argued, that in a late cut 

which came before the Houſe of Lords, between Gaudy and Anftis, a 

an appeal, their lordſhips were of opinion, that the word maintenance in 

eluded education; and therefore, though that word was uſed in the preſey 

will, educgtign muſt be intended by it, as implied; and when the defes 

|  'dant had ſpent half of the time in his education here in England, and un 
prevented 17 ill health from going abroad, and thereupon had reſigned, 

© and his refigration had been accepted, and another choſen in his ſled, | 

was ſubmitted that the preſent bill muſt be thought an unreaſonable one, 

And the lord chancellor was of that opinion, and diſmiſſed the inforny 


— 32 By a private act. of parliament for regulating Bolton ſchool, the aunt 
FRY of truſtees was limited to 12, of whom 7 were to conſtitute a quorum; 
Ch, Rep, and there was a clauſe in the act, that if any of the copſtitutions or pro 
662. viſions in the act ſhould be found inconvenient or impracticable, the uu 
. tees might apply by petition. to the lord chancellor, who might in a ſun- 
mary way, vary ſuch conſtitution or proviſions. It having been found in- 
practicable to collect ſo many as 7 out of 12 truſtees, inſomuch that no 
meeting had ever been had, application was made to the lord chancellor, 
either to increaſe the number of the truſtees, or to reduce the number d 
the quorum. But his lordſhip thought this not within his juriſdidtion; 
that, though it might extend to varying by-laws, or particular proviſions, 
it did not comprize a power to alter the general conſtitution of the trul 
itſelf ; and, therefore, that the application muſt be to parliament. 
Where a charity is ſo given that there can be no objects of it, the cou 
8 will order a different ſcheme to be laid before it: but if the objects may 
Oglander, exiſt (a), though they do not at preſent, it will not. Per Lord T bur. 
3 Br. Ch. And where (5) the truſts of a charity ceaſe for want of objects, the cha. 
15 rity muſt be applied de novo. g 0 Re: | 
n there are no perſons ſufficient to anſwer the iption of the charity, t 
are A Gade Wan not be diſc 4 interim — 2 
mulate, and be applied towards the advancement and increaſe of the charity. Aylet J. Dods 
2 Atk. 238. 4b) Attotney- General v. City of Londes, 3. Br. Ch. Rep. x71, 


3 Br. Ch. The college of William and Mary in Firgimia, who were appointed ad 
Rep. 171. miniſtrators of certain charities, having become ſubje& to a foreign pow, 
it was ordered that a new ſcheme ſhould be laid beſore the nid 
N W. e of the 1 ny | 
2 Atk. 87. Whether a charity be a publick one, or not, nds upon its extenſm6 
Prof neſs ; not upon the charter of the crown ; 3 dy make it more 
permanent than it otherwiſe would be. A deviſe to the poor of a pan 
is a publick charity. Where teſtators have not any particular perſon io tber 
contemplation, but leave it to the diſcretion of a truſtee to chooſe aut the 
obje&; though ſuch perſon is private, and each particular perſon may be {a 
to de private, yet in the extenſivencſs of the benefit arifing from them, 1 


— 


. 
1 % 1 


* * 
* A 
W147. 

* 


[ Z 55 


CHARITABLE USES e MORTMAIN, 235 


11 be called publick charities, A ſam to be diſpoſed of by 

. executors, at their diſcretion, among poor houſe-keepers, 

f this kio 3 1 Soar? | 

A coun. of equity will give 4 proper dire&tion as to 2 charity, without. au. 35 
py regard to the propriety or impropriety of the prayer of the ipformation ; 2 Ve. Fe 4 
4 though the relator be miſtaken in the title he hath ſet up, yet if in the Vez. 43. 
uſe a title in fact comes out, that title. mult be eſtabliſhed. For it is a 7* 

Je of equity, that av information for a charity muſt be eftabliſhed. For 

is a rule of equity, that an information for a charity is not to be difiniſſed; 

t there mult be a decree-for its eſtabliſhment. 7 | | 
lt is not atv os that = 2 in an information ſhould 2 At. 328. 
the perſons principally intereſted, for the court will take care at the hear · 

ome 1 ſuch a manner as ſhall beſt anſwer ao 9 


6 
® 


”P 3” a 2 T -& 3 &©& I's = 


ference to the maſter to ngurs into the circumſtances, Ab 3 
aſſets, charity legacies muſt abate in propor- 
u 4s well as other legacies, notwithſtanding that by the civil key 22 . 


Wms. 28. 


| ies, But where. 
telator, among other bequeſts ta charities, gaye 3/ a piece to the noo af three ſ 
- the court hoe upon thein as part of t 2 funeral, and as doles at the fune * pariſh. 
e held, that no abatement onght to be made out of them. 2 P. Ws. 25, there · 


t was formerly the practice of the court to marſhal aſſets in favour of a Makeham 
barity ; but this bath been over · ruled by the more recent determinations, / Hooper, 
nuch as it enables a man to do chat per ahliguum, which he could dot &Þ*: Ch. 
p fer diredtum Trang: | | 153. 
Fer 5 Attorney- 
Tyndall, Ambl. 614. Foſter v. Blagden, id. 504. Hillyard v. EE aye 3. 


A court of equity will not decree execution of a truſt of à charity in Bythe Raf 
manner different from that intended, except ſo far as they ſee, that the ter of the 
tention cannot be executed literally, but another mode may be adopted — 
olitent with the donor's general intention, ſo. as to execute it, though le) attor. 
tio mode, in ſubſtance, If the mode becomes impoſſible by ſubſequent neyGeneral 
ſeumſtances, the general object is not to be pr Sr if it can be attain- . Biſhop, of 
Where the purpoſe was to build a church in the pariſh of A. e 
uche pariſh would. not let the church be built, it was adjudged that it 4 6. 
ad dot be built apy where elſe, and the intention muſt totally fail. So, (5) Attor- 
dere a perſonal bequeſt was attached to a void charity (5), it was holden *<y-Gene- 
uit muſt fail with its principal. But, where a teſtatot directed bread; ” Br 
de diſtributed among poor perſons attending divine ſervice (c), and Ch. Hay 
mung his verſion of the pſalms, though that verſion could not be chant- 428. 
becauſe not authorized ; yet the bequeſt of the bread was eſtabliſhed, *trorDey- | 
being the teftator's 3 object, and the chanting of the pſalms only Ll ” 
cellary, So, where there are two purpoſes in a charitable donation, and 3 IÞ 
de negle& or obſtinacy of the perſons who are to adminiſter the cha- 3 Ves jun, 


one of them is prevented from taking effect, that ſhall not defeat the 147 
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tham v. Eaſt Burgold, 2 Vez. jun. 388. 
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(4) Attor- other. | Therefore, where upon a truſt for the vicars of P. (4); pro 


ney-Gene- gkaw.; | I 
8 it. they were preſented at the recommendation of the truſtees, the true 


bee, 2 Vez. neglected to recommend, and the Chancellour, the living being in the 
jun 380. preſentation of the crown, preſented; it was holden, that the vicar un 
; entitled to the benefit of the truſt. . * 


8 2 


» 
2 4 * — 


) Ot the Commiſſionezs of Charitable Uleg, 
Page 369 Purſuant to the Statute 43 Zbz, 


( The Commiſſioners of Charitable) 1 Eq. Ca. Abr. 126. That the commiſſioners have no pe 
er to award coſts was expreſsly determined in Wharton v. Charles, Ch. Ca. Finch, 81. See ts 
2 Atk, 239. Lord Coke thought, that the power of the courts of appeal to give colts, being þ 
mited by the act againſt ſuch perſons as they ſbruld find te complain without juſt canſe, no colls (if th 
order, judgment, or decree be annulled, diminiſhed, or enlarged) ought to be given by the lat 
chancellor to the party complaining. 2 Inſt. 512.” But in the caſe of the Corporation of B+ 
ford v. Lenthall, Lord Hardwicke, on conſideration of precedents, allowed coſts to the excey 
tants upon thoſe exceptions in which, they bad prevailed; and to the reſpondents upon the ei. 
ceptions in which the reſpondents had prevailed; and this, he faid, the couts of equity had il. 
ways done, not from any authority, but from conſcience and honeſt diſcretion, as to the ſatin- 
tion on one ſide or other, on acpount of vexation. 2 Atk. 552. 239. | 1 


* 52. The decree of the commiſſioners is returned into the petty-bag office; 
: 35 x wy and then the defendant is ſerved with a writ of execution, upon which be 
193: 267. may file exceptions,-and pray to ſtay proceedings till they are beard.— 
3 
42 


.Comm. was formerly doubted, whether the court of Chancery could proceed in 
8. the manner here chalked out. It is now ſettled, however, that a ſuit ny 
be inſtituted in that court either prior, or ſubſequent to ſuch decree; ad 
if ſubſequent, it is treated as an original cauſe, in which neither pany i 
bound by what appeared before the commiſſioners, but may ſer forth des 
matter. For the court of Chancery mix the juriſdiction of bringing infer 
mations in the name of the attorney - general, with the juriſdiction gits 
them under the ſtatute, and proceed either way, according to their 
++ ++ .” erection. | | | 
Cro. Car. It was reſolved, in the 2 Cha. 1, That a determination once made! 
the chancellor under this act, could not be re-examined upon a bill of r 
view, as is uſual in other caſes in Chancery; but that here the dectee f 
concluſive, becauſe it takes its authority by the act of parliament, via 
, © * mentions but one examination; and it is not like the caſe where the chu 
Duke, 62. cellor makes a decree by bis ordinary authority. But in the year 164 
was reſolved by the judges and king's counſel, affiſtants in the houſe d 
- peers, that in ſuch caſe, the party grieved may petition the king in n 
+. Jiament, and have his complaint examined there; and ſo the deeree md 
de confirmed, altered, or annulled ; and then be final. All which uu 
actually done, in the aforeſaid year, and purſuant to the aforeſaid redo 
+ © + tjon, on occaſion of a decree Fr Lord Keeper Coventry, in the caſt 
E 
Duke, 68, Where land is given to perſons in truſt to perform a charitable uſe, un 
258 the donor bath appointed ſpecial viſitors to ſee that the truſtees peri 
32 5. The the uſe according to his intent; in that caſe, if the truſtees defraud : 
conſirue- truſt, the commiſhoners cannot meddle, but the viſitors are to perform 
wp $.3 But where the viſitors are truſtees alſo, there the commiſſioners Mis * 
EI lh ® their decree, reform the abuſe of the charity; for, otherwiſe, ſuch br 
Lord Hard- of truſt would (eſcape unpuniſhed, unleſs in Chancery or in parhames 


wicke, is, Which would be a tedious and diſagreeable ſuit for poor perſons. 
8 that where N 


oo 


- 
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hoſpital, or ſchool is founded, and a ſpecial viſitor appointed, or a viſitor by operation of 
2 by virtue of that ſtatute, ſhall not interpoſe. But this doth not extend to a 
nk collateral charity. 2 Atk. $54. That the court of Chancery will not interfere, where 
lere are local viſitors, or where the chat ties are eſtabliſhed by charter, unleſs the perſons, ap- 
inted as viſitors or governors, have alſo the management of the revenues, is ſettled in a variety 
cafes, 1 Vez. 72 2 Vez. 328. 505. 3 Atk. 108. 2 Ve. jun. 47. 


) Of the Statute 9 Go. 2. c. 36. for regulating 
Gifts in Mortmain by TUil, &c. 


5. Provided nevertheleſs, that no ſuch college, or houſe of learning, 
which doth or ſhall hold or enjoy ſo many advowſons of eccleſiaſtical 
henefices, as are or ſhall be equal in number to one moiety of the fellows, 
Jo or perſons vſually ſtiled or reputed as fellows ; or where there are or 
ſhall be no fellows, or perſons uſually ſtiled or reputed as fellows, to one 
moiety of the ſtudents upon the foundation, whereof any ſuch college or 
houſe of learning doth, or may, by the preſent conſtitution of ſuch col- 
lege or houſe of learning, conſiſt - be capable of purchaſing, acquiring, 
receiving, taking, holding, or enjoying any other adyowſons of eccleſiaſ- 
tical benefices by any means whatſoever : the advowſons of ſuch eccleſi- 
aſtical beneſices as are annexed to, or given for the better benefit or ſup- 
port of the headſhips of any of the ſaid colleges or houſes of learning, 
pot being camputed in the number of advowſons hereby limited.“ 
"WA vill, deviſing lands to charitable uſes, was made before this ſtatute Aſhburn- 
a; but the teſtator did not die till after it had commenced : it was pe 
7) "mined by eleven judges, that the deviſe was good in law, notwith- Burn's E.1.. 
ding the ſtatute. | tit. Mort- 
' - main. 
| \ will, deviſing lands in truſt for a charity, was made before the ſtatute ; Willet v. 
* | ofter the ſtatute, the teſtator made a codicil, deviſing the ſame lands, e, 
ther with another piece of land, to the ſame truſtees, and to two others, a we) * 
the ſame charity, making ſome ſlight alterations in other parts of the will, Ambl. 483. 
"ning it in the reſt, and declaring, that the codicil ſhould be annexed S. C. 
hich ad taken as part of his will, Lord Hardwicke held, that as to the 
s given by the will, the deviſe was good, as the codicil did not revoke 


the beneficial or truſt eſtate, but was intended by the teſtator as a 


7 mation of the will; and, both from the nature of the inſtrument, and 
in pi words, was to be taken as a part of it. But as to the additional land 


by the codicil, the deviſe was void, it being deviſed only by the codi- 
vhich was ſubſequent to the ſtatute. | | 
ut 2 will of perſonal eftate admits of a different conſideration : for Attorney- 
rea teſtator. by a will dated prior to the ſtatute, deviſed the reſidue of General v. 
erſonal eſtate to be laid out in land, and ſettled to certain charitable er 
; and after the ſtatute, made a codicil, by which, after giving a few s. 
4, he confirmed the will; Lord Northington declared ſo much of the 
ww © related to the reſidue, to be yoid by the ſtatute; the codicil, in this 
dj altering the diſpoſition of the reſidue, and confirming the will, ma- 
e publication of it. | 
„ (fore the ſtatute) gave real and perſonal eſtate to a uſe that would Attotney- 
thin the ſtatute, and to another uſe that would not be * by 5 : General v. 
| « (atrer”” 
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Harley, - B. (after the ſtatute) gave perſonul eſtate to the uſe of B,"s will: whe . 
zen of 7 being aße Br dle Seſ uſe, the whole ofthe ſecond gih 145 
wer. 4s. 0 the valid uſe. | ee 
te) Seewy As land itfelf cannot be deviſed to a charitable uſe, fo deither can het 
v, Holias, nal eſtate to be Kid but in land: but (20 if money is given to be laid on; 
Burn E. L. lands or other2viſe, as the executors ſhall be adviſed ; or if (a) thetefawk 
tit. Mort- regt money to be placed in the funds, witil it can be laid out in lands in the [6 
(a) Grim- Laion of bis truflees ; it hath been determined, that ſuch deviſe is goody 
met v. reaſon of the election given to the truſtees. But the latter (5) part of . 


. doctrine hith been confiderably ſhaken by a late caſe, wherein it un! 
mbl. : 


70. 8. C. chaſe could be made, to be placed ont at intergl, is void, becauſe land ultinay 
(5) Grieve 1s the thing intended to be given. | by 


V. e, a F ; | exec 
4 Br. Ch. Ca. 67. | 


(«Vaughan A devife or tn6nty to trufttes to e (e) an Boſbital. th (ome tho: 
Ter. 182. Place in of tear . of 3 or. n He lp, en n 
(s) Gaſtril was e Lord Hirdwicke not be within the ſtatute; there being 
v. Baker, Expreſs direction to lay it out in the purchaſe of land; for that eri# is aw 
_—_ „ iniports foundation as building. And where (e) indeed it was tadifeſly 
A gift of intention of the teſtator, that the motify ſhould be laid out in land; 
perionalty Lordfhip held, that though it could not be lawfully ſo applied, yet it ai 
ro eftabliſh a be lawfully applied in baildin _=_ land already appropriated to charity 
Beiden end which the truftees could get generoſity of any perſon. But lu 
Lord (J) determinations have faid, that if a building be expreſfly directed to 
urlow. built upon ground pütchaſed with the teſtator s money, a court of equi 
Attorney- got at hberty to direct it to be built upon groupd acquired by other mea 
General . evet though there be a clauſe ih the will empowering the truſtees, in 
4 Br. Ch, the declared intention cannot take effect by ,law, to lay out che motef 
| Rep. FS. other charitable uſes as near ſuch intention as the law will admit. 
7) Attor- 7 
as by — v. Bowles, 3 Atk, $06. 4 Vez 547. 8. C. (F) Attorney-General . Ty 
1 Anderſon, 1 Br. Ch. Rep. 444. note. Attorney - General v. Nalh, z 


note. S. C That a bequeſt of money to build or repair upon land already in mortmuls, 
within the ſtatute. See Brodie v. Duke of Chandois, 1 Br. Ch. Rep. note. Attorney 
neral v. Biſhop of Cheer, id. 444 Glubd v. Attorney-General, Ambl. 373. Harris v. l 
id, 651. 


Widmorev. A deviſe of money to the corporation of Queen Anne's Bounty, vn . 
Di vdid, becauſe they are bound by their rules to lay out the money u 
* * "and though the crown has power to make new rules, the deviſe cot 
be ſupported, becauſe it muſt be regulated by the rules in being at tht 

of the teſtator's deceaſe. ae dc 
Burn'sEL. If a man deriſe his land to truſtees to be turned into money, 3d 
ws ney laidout in a charity, it is not good within this act; ; for it is a9 
| Gravrenor | ariſing out of land, 


. Actot orney y-General v. Lord mtb, id. 20. Durour n 7. Motteux, 1 Ver. 
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- 
4 oy „ #13 » 
4 
* K 


CHARITABLE USES 4 MORTMAIN. 299 
e F a mortgage, or of aterm of years, to charity, is not good; Attorney- 
l Rip 7 4 che ſtatute Sl the lands ſhall not be conveyed or ſet- Dea, 
thd, for any Mate or intereft <vhatſtever, or any ways charged or incumbered, , vez. 
i tf or for the bengfit of any charitable uſe. - | Ates 
General v. 


Graves, Ambl. 155. Attorney-General v. Tomkins, id. 416. Attorney-General v. Caldwell, 
4.635. A leaſe from the crown for years, of the 1ight and power of laying chains in the river 
Tuan, for mooring ſhips, and of all profits ariſing therefrom, is an intereſt in land, and, there- 
fore, within the ſtatute Negus v, Coulter, Ambl. 367. 


. having a conſiderable eſtate in land, and alſo a la onal eſtate Campbelly. 
b en, on lands in Norfolk, deviſed a ſum of — ye laid out 100 1 * 
after the death of his wife, in the purchaſe of lands in Ireland, the rents and Ch. Rep. 
profits to be diſtributed among poor perſons in Ireland. E. H. his widow and 231. 

ecotrix, proved his will, and, afterwards, by her will reciting thewill of A. 
H. and that his perſonal eſtate was out upon mortgage in Norfolk, ſhe or- 
dered her real eſtate to be ſold, and the 7oool. to be paid to the 
wes declared by the will of A. H.——By the Lords Commiſhon- 

Loughborough, Aſbburſt. and Hotham—the bequeſt to the curly 
pould be good, being to a charity in Ireland, if it was not made otherwiſe 
by the circumſtance of the money being upon mortgage on an eſlate here, 
hich could not be liable to the deviſe to a charity: but it is too late to 
ake that objection on the will of E. H., ſhe admitting by the deviſe to the 
ne uſes, that ſhe had perſonal eſtate of the teſtator : ſhe is therefore pay- 
og a debt, not giving money that is upon mortgage, but only admitting that 
ſhe had 70oo!. perſonal eſtate from him; which, as ſhe was executrix and 

duary legatee, is admitting a debt to his eſtate. Although the court will 
ot marſhal aſſets for a charity, yet it will make the legatees go upon the 


10 A chariable deviſe for general 1 — is void within the ſtatute: ſects, BURN 9 
. deviſe for the Benefit of perſons foltaining a certain character, as, chil. . Ci. 


ren and grand-children. p. 394. 


A bequeſt of money, to ariſe by ſale of lands, to be applied in water- 2 v. 

nin for the uſe of the inhabitants of a town, is a public charitable uſe | a 5 wy 

u therefore within the ſtatute and void. vue > Nahe * 
A bequeſt of money, to be laid out in heritable ſecurities in Scotland, is Oliphant v. 
x vithia the ſtatute. Hand 


| 1 Br, Ch, 
Rep. 571. 
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Ot the Manner and Right of chook 
„ Churchwardens. chooling 


(By the common law) In ſome places the lord of the manor preſcribeth for the pp 
churchwardens: and this ſhall not be tried in the eccleſiaſtical court, although it be a preſcrigng 

of what appertains to a ſpiritual thing. God. 153. ; 

But the canon ſhall take place in the new ereted pariſhes in London (unleſs the act of pa 
ment, in virtue of which any pariſh was creed, ſhall have ſpecially provided, that the parity 
ers ſhall chooſe both); inaſmuch 28 n» cuſom can be pleaded in ſuch new pariſhes. Gibbs, 214. 
89th canon, ann. 1603, churchwardens are to be choſen by the pariſon and pariſhioners joint, 
it may be: if not, the pariſon names one, and the pariſhioners are to chooſe another, But thi 
non is ſaid not to be regarded by the common-law Hard. 378. per Hale. Carth. 118. 8. F. 
Holt Ch. Juſt. But vide 2 Vent. 41.,and the following caſe. There was a cuſtom for the Nat 
ſon to appoint one churchwarden, and the two old churchwardens the other: but it went now. 
ther. 3 old churchwardens could not agree; fo the one preſents Berwick, and the oe 
Catton. And the court held, that by this diſagreement, the cuſtom was laid out of the caſe; a 
then they muſt reſort to the canon: under which, Carton being duly elected, they decreed ſur ba 
Catton v. Barwick, 1 Str. 145. 


x Str. 610. Mandamus to the archdeacon of Colcheſter, to ſwear Rodney Fare im 
Although the office of churchwarden, He returns, that before the coming of th 


1nd rap writ, he received an inhibition from the Biſhop of London, with ſyn 


ect never Cation that he had taken upon himſelf to act in the premiſes. But hy 
o long to court the return is ill. It doth not appear that the town of Colcheferi 
3 within the dioceſe of the biſhop who inhibits: beſides, the archdezcan i 
wo but a miniſterial officer, and is obliged to do the act, whether it be of # 


dens, yet * 

the ordina- validity or not. And a peremptory mandamus was granted. 
hath no | 

Den of appointing them. Stutter v. Freſton, 1 Str. 52. 


Rex v. There hath been ſome diverſity of opinion among the judges, whethe 


3 * be a | jan return to a mandamus to ſwear a church-warden, that he wa * 
1379. Rex. elefed, inaſmuch as the archdeacon cannot judge either of the election a 


v. Harwood the qualities of the perſon elected. But the proper diſtinction, as w 

id. 1405. point, Dr. Burn thinks is taken in the caſe of 2. v. Twitty (a), M 

pole nad „ Mandamus to ſwear a churchwarden, ſuggeſting that he was duh dk 

1008. he return was, that he was not duly elected. It was objected, that t 

(a) 2 Salk. was not a good return. But by Holt, C. J. Where the writ is, to [me 

433. one duly elected, there a return that he was not duly elected, is a good ret 
for it is an anſwer to the writ : but where it is to ſwear one Hi chun 


warden, there a return that he was not duly choſen, is naught, becauſe 


out of the writ and evaſive. _ | = wi 
Hubbard v. To a mandamus to ſwear the plaintiff churchwarden of Hefon in # 3a 
Sir Fenty dleſex, the defendant returned, that he was not duly elected. In the one". 


2 Str. 1246, of the trial, the queſtion was, Where the common right of chooſing chat 
wardens reſts ? The plaintiff inſiſted, it was in the pariſhioners at lf 
to both the churchwardens, and would therefore have left it upon tht 
fendant to ſhew a cuftom or right in the parſon to name one. 
fendant on the contrary inſiſted,” that of common right it was in tbe f 
and pariſhioners, and therefore it lay upon the plaintiff to prove ? ® 
in the pariſhioners to chooſe both. And of this opinion was Lee, C 1 T7 
that though there are ſome dictums to the contrary, yet they Den 
been regarded. The plaintiff, therefore, went on to prove a cuſtom to 
both by the pariſhioners, but failed in it; it appearing that though i af 
ſon had generally left it to the pariſhioners, yet he had ſometimes inte the 
Lee, C. J. likewiſe held, that a curate ſtood in the place of the 
the purpoſe of nominating one churchwarden. N . 
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mandamus was directed to the commiſſary of the conſiſtorial and epiſ- Rex v. Dr. 

2 of the Biſhop of Winchefler for che parts of Surry, to = _ — 
d ſwear Henry Gri 5 and Thomas Garner churchwardens of the Bl 1 
zi of Saint Olave, Southwark. And a like mandamus was alſo di- 433. S. C. 
ged to him to admit and ſwear another ſet of churchwardens into the 

me office, The commiſſary returned, that a cauſe was depending before 

in which it was diſputed, which of the two ſets of churchwardeos had 

en duly elected, and till that is determined, he cannot admit either one 

or the other, By Lord Mansfield and the court The return is bad: 

e commiſſary cannot try the right He ought to obey both writs, and it 

of no prejudice to either party.— It was propoſed by the court, and con- 
need to by the parties, to try the right on a feigned iſſue; the execution 

the peremptory mandamus to be ſuſpended till after the trial, and then the 

remptory mandamus to go to ſwear in thoſe that ſhould prevail on the 

al. 

To libel in the eceleſiaſtical court for not taking upon him the office of Caſtle v: 
ae warden, the defendant pleads, that it is a donative, and thereupon — gon 
res for a prohibition. Upon debate, it was denied; the whole court 15 
ing of opinion, that though there was a difference as to the incumbent, 

ta to the pariſh officers, there was none; for they are the officers of the 

iſh, and not the patron of the donative. 


Ot their Intereſt and Power over the Things 
belonging to the Church, . : 
age 37 


The Churchevardens) 2 P. Wins, 126. Where an obligation is made to them and their ſueceſ- 
and * dic, their executors ſhall have the action, and not their ſucceſſors. Vin. tit. Churxb- 
m, D. 


bu ; Page 373 
liv ſad) Nor can any ornaments be ſet up in the church without his conſent. 1 Str. 576. 
it mult be exerciſed according to a prudent and legal diſcretion, which the couit of the es 
da right to look into, and corre, 2 Str. 1080. 


) Of their Power and Duty in making Rates in 
Matters relating to the Church. 


But if the Churchwoardens) But it is remarkable, that the ſtatute, or writ, circumſpear? apatir, 13 
1. flat. 4. $2, which ſeems the foundation of this eccleſiaſtical juriſdiction, is expieſs, “ in 
chan alia pena non poteſ? infligi, quam pecuniaria.” If the queſtion concerning the rate de» 
von the bounds of the patiſh, that matter muſt be decided at common law. Deg. 19. 


Ok their Accounts; and hezein of Actions 

tought by, oz againft them, and the Remedies 

hep have when their Time is expired. 8 

F the Chor chꝛuar dent They cannot commence a ſuit in their own names after 2 is 
Dent v. Prudence and Bond. 2 Str. 852. 

a nh Nicholſon v. Maſters, Vin. Abr. tit, Churchwardevs, C. P. 9. Rad wor Pariſh in Wales, 


It 8 (aid, the ſpiritual court hath no juriſdiction to order a rate to reim- Dawſon v. 
preceding churchwardens, and a prohibition was granted after ſen- 


- becauſe upon the face of the order it appeared the eccleſiaſtical court Hardw. 38: 
or, VI, ; R bad 


242 COMMITMENTS. 


had no juriſdidion: And by the whole court of King's Bench=7,, 
cannot. be a rate made to reimburſe the churchwardens ; becauſe they 
not obliged to lay the money oit of their own pockets, 1 


rf A. w Churchwarden) lu ſuch caſe he may have a prohibition. Notkins v. Robi 
Bunb. 247. So where they have paſſed their accodnts at the veſtiy. Snowden v. Her; 
ny. Wainwright v. Bagſhaw, 2 Str. 974. The ſpiritual court may compel the churchwange? 

ng in their accounts, but hath no juriſdiftion to ſettle them. if they preſume to decide ; 
them, a prohibition will be granted, even after ſentence allowing the accounts, and an appel! 
the arches, Adams v. Ruſh, 2 Str. 1133. Leman v. Goulty, 3 Term Rep. z. 


Turner v. Churchwardens de fa#o may maintain an action againſt a former chu 
mx p warden for money received by him for the uſe of the pariſh, though the 
| 9. dity of the election of the plaintiffs to the office be doubtful, and thay 


they be not the immediate ſucceſſors of the defendant. 
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3 | (B) By Whom. 


{It is certain) Crofton's caſe, Vaugh. 142. Sid. 78. Fitz-patrick's caſe, Salk, 10; 
right of one or more lords to commit out of council, is extremely queſtionable ; and indeed iu 
to have been denied in the caſe of the Seven Biſhops, both by court and counſel on each fide 
St. Tr. 310, 311. The earlieſt inſtances that occur in our law. books, of commitments by a is 
tary of ſtate, are in 2 Leon. 175 Hellyard's caſe; and 1 Leon, 70, 11. Howell's caſe; the f 
In Tr. 29. El., and the latter in Mich. 29 and 30 Eliz, Theſe were both by Sir Francis Wilh 
ham, who is deſcribed as one of the principal ſecretaries of the lady the queen, but with the 
dition of and, &c. in the firſt; in the laſt expreſsly of the words, “ and one of the privy a 
eil * fo that be ſeemeth rather to have acted in that character, than as ſecretary. Hosea 
Melvin's caſe, in mo 4th of Car, 1 ang. & who met 2 the addition here menti 
is dropped, and the commitment is ſaid to be ſimply by the Lord Conway ſecreta 1 
is no & but that the power here aſſerted in this officer, was . in 24 cen 
as hath been very ſatisſactorily proved by Lord Camden, in his argument in the caſe of Butt 
Carrington, 11 St. Tr. 316.: but there is alſo no doubt, as his Lordſhip obſerved, but that 
now in the full la exerciſe of it: becauſe there hath been not only a clear practice of it, at 
ſince the Revolution, confirmed by a variety of precedents ; but it hath been recognized and 
firmed by ſeveral caſes directly on the point. Rex. v. Kendall and Roe, 5 Mod. 78. Skin. 
S. C. Ld. Raym. 65. 8. C. 1 Salk, 347. 8. C. 4 8t. Tr. 559, 8. C. The Queen v. Dal 
Fort. 140. Rex v. Earbury, 2 Barnard. 493. 346. Yaxley's caſe, Skin, 596. Curth. . 
William Wyndham's caſe, 3 Vin. Abr. tit. Geil. H. a. 6. p. 7. Str. 2. 8. C. Rex v. Lord 
dale and Lord Dupplin, ibid. p. 8. Rex v. Harvey, ibid. p. 9. Rex v. Florence Henſey, ! 
642. Rex v. Wilkes, 2 Wilf. 150, 11 St. Tr. 302. 8. C. Sayre v. Earl of Rochford, 
Rep. 1165. 


— — * ry 


Page 379 | (C) To what Priſon. 


(Since rhis flatute) By 6 Geo. 1. e 19., juſtices of the peace within their reſpeciive 1 
may commit vagrants and other criminals charged with ſmall offences, either to the 0 
gaol, or houſe of correction, as they ſhall think proper. 


By 23 Geo. 2. c. 26. , 11. and 24 Geo, 2. c. ., If an ce 
againſt whom a warrant ſhall be iſſued by a juſtice of peace of one 
ſhall eſcape into another, he may be apprehended by having the * 
indorſed by any juſtice of the county into which he ſhall ſo dap 
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- belled in that county, if he be bailable;z if not, or he cannot there find 
. hc ſhall be carried back into the firſt county, and there committed or 


© 


A on 


E) chat ought to be the Form of the Commit- 
ment. 


(BU ww, But 2 commitment for treaſon generally is good. 2 Wil. 158. Page 381 
(lt is Safe) Str. 2, 3. Vin, Abr. tit. Bail, H. a. p. 7. 2 Will, 158. 11 8t. Tr. 304. 


A commitment of one for carrying goods without an univerſity licence, Rex v. 
until he gives ſecurity to carry no more, and to obſerve the of 8 
the uoiverſity,” is bad. 3 N17. 
o is a commitment generally to priſon, not ſpecifying what gaol, or di- Rex v. 

ged to any particular gaoler. Smith, 


2 Str. 
(4% a Commitment) In the firſt caſe, the commitment muſt be until diſcharged — 


«: ia the lait, until he comply. 


(Y where on! Bracey) Bracey's caſe, Salk. 348. Ld. Raym. 99. 8. C. 5 Mod. 308. 8. C. 
mb 390. 8. C. Hollingſhead's caſe, 1 Salk. 351, 8. P. Rex v. Nathan, 2 Str. 8:0. 8. P. 
lüler's caſe, 2 Bl. Rep. 881. 3 Wilſ. 420. S. C. 


$ a commitment of a man as a rogue and vagabond under 17 Geo. 2. Rex v. Hall, 


bk 5. J 7., for running away and leaving his wife and children to be main- 3 Fo 


by the pariſh, there to remain until he ſhall be diſcharged accordigag: 
the the laws and cuſtoms of this realm, was holden to be bad, becauſe it did 

. t contain a direct allegation that the wife and children were cable, 

pr of becauſe the commitment directed by the ſtatute is for a limited time, 

lower ereas this was indefinite. | 


The legiſlature having given magiſtrates a power of examining a pauper Rex v. Jack - 
iag bis ſettlement, it ſeemeth that they muſt neceſſarily have as inci- ſon, 1 Term 
tl to ſuch power, a power of committing to priſon in caſe of his re · Rep. 653. 
zot that NL! to anſwer their queſtions : if ſo, a commitment, until he ſhall an- 
of it, it 1 is good. 
3. Stir. commitment under 9 Geo. c. 2.2, for ſetting fire to a parcel of unthreſh- Nes 1,44 
gen v. M corn, is bad, as not deſcribing any offence within act. So, is a 2 TermRep 
th. . nitment under the 7 Geo. 2. c. 21. © for having with force and arms 258. 
made an aſſault on the proſecutor with intent felonioufly to ſteal, take, 1 
nd carry away from the perſon, c“: the words of this laſt a& being , Temme 
* if any perſon ſhall make an aſſault with an offenſive weapon, or by 169. 
menaces or in a forcible manner demand money, &c; from any other 
pris, with a felonious intent to rob ſuch perſon, he ſhall be guilty of 

ony. | 
A commitment in execution by a magiſtrate ought to ſtate that the par- 
vs convicted: if it only ſet forth that he was charged on oath with the 
Ke, it is inſufficient, 
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„„ 


Page 386 (A) Of the ſeveral Kinds of Common. 
| 1 Appendant) But, this may be reconciled: for, an appendancy cannot be without pr 


ption, the former always implies the latter; and, therefore, if one pleads common pes. 
dant, it is unneceſſary to add the uſual form of preſcribing. Hargrave's note, 2 Co. L itt. 124 A 


— 


Common Appurterant) It may be claimed by grant, as well as 8 
Porter, Cro. Car. 482. F. N. B. 180. N. TE * by preſcription,” Sachenill, 


(He that Claims) Common cannot be claimed by reaſon of inhabitancy in an ancient meſſaꝶ 
in a vill. Gateward's caſè, 6 Co. 60. Cro. Ja. 152. 8 C. Hob. $6.8. C. cited. = 
And ſee ace. Scholes v. Hargreaves, 5 Term Rep. 46. 

See Mr. J. Buller's obſervation on theſe caſes, 5 Term Rep. 49. 


„„ — CNS 


c) Of the Interest of him who is Owner of cſi: 
9 Soll. ; 
Agb it feems by) North v, Cox, Vaugh. 281. 1 Lev. 263. S. C. Potter v. North, 1 Veatt 


383. 1 Saund. 350. 8. C. 1 Lev. 268. 8. C. Hopkins v. Robinſon, 1 Mod, 74. 2 Le. 28 
2 Keb. 757%. 842. 1 Ventr. 123. 163. S. C. Pollex 13. S. C. 


Bateſon v. The right of commoners in a common may be ſubſervient to the rip mm 
_— "of the lord in the ſoil; ſo that the lord may dig clay-pits there, or u tur 
78 p power others to do ſo, without leaving ſufficient herbage in the comme Mm} 
if ſuch a right can be proved to have been always exerciſed by bim. 
Polkard v. 80, be may with the conſent of the homage, grant part of the 
Hemmett, of the common for building, if he hath immemorially exerciſed ut 
Sittings af- right. 4 8 
T og 
Term, 2776, C. B: 5 Term Rep. 417. n. | 
Clarkſon+v.”” | So, a cuſtom, that the owners of ancient meſſuages, c. within rd 
+. g96noule gor have had aſſigned to them by the moſs-reeve certain portions of t 
7 Term | $ | 
Rep, 412, common to be. bolden by them in ſeveralty for digging turves, Cc a 
n. moſs dales, and have incloſed and approved ſuch moſs dales, (after de 
8 ing them of turves,) and hoiden them fo incloſed in ſeveralty, dilchay 
from all right of common, is good. 


# 


* _—_— 
* 


(C) Of the Commoner's Intereſt in the S0 
And herein of the Remedies the Law gung 5 
Page 3 him. e ah 
(If there l. =) 4 Burr, 2430. cited by the court and admitted. | 

Sce Lord Mansfield's obſervations on this caſe, 4 Burr, 2429, 2430. |, Geral 
1 9 If (f) T have) Woodſon v. Newton, 2 Str. 957.8. P. Rackham v. Jeſup, 3 Wil part 


(The Wilt f )/ Wide Fitzh. tit. Admeaſurement, pl. 12. 16. TY tw 
| | 


by 
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e 4 Burr. 2426. 1 Bl. Rep, 673. 8. C. Aud e- 4 * 
rr. 24 ep. 673. 8. C. urement, à com 
* — 19, enen cattle of a fellow-commones, 3 Wilſ. 287. If A., beivg poſ- 
1-d of land in a common field, and having a right of common over the whole beld, and ſeveral 
ther perſons having a like right of common, enter into an agreement not to exerciſe their ref- 
ettive rights for a certain term of years, and each party covenant to that effect if, during that 
'm, the cattle of one of the perſons, party to ſuch agreement, come upon the land of A., 4. 
| ay diſtrain them; for this agreement is an extinguiſhment of the common. pre tempore; and 
herefore, with regard to A., the commoner is N Whiteman v. King, 2 H. Bl. 4. 
Freem, 273. 8. C. Vide 4 Burr. 2431, His relief is either by writ of admeaſurement, ar by 
gion on the caſe, F. N. B. 125. a | | 


1 90 N nn 2.) 
(Via an A To an action on the caſe by a commoner for digging pits, Sc. whereby, &c. 
de deſendant pleaded, that he was lord of the ſoil, and that he bad digged for coals, doing as 
tle damage as poſſible to the herbage, and averred, that he had left a ſufficiency of common: 
be plaintiff demurred, and ſhewed for cauſe, that the plea amounted to the general iſſue; 2 
þ thought the court. Goe v. Cother, 1 Sid. 136. Treſpaſs by the lord of a manor for deſtroy- 
pz bis peat, and filling up the holes out of which it was digged ; the defendant juſtifies under a 
ut of common over the waſte appendant, &c., and that the plaintiff had digged this peat in 
me parts of the common, and laid it up in others, whereby the defendant was hindered from 
pjoying his common in tam amplo mode, &c ; the plaintiff replies, de injuris fu preprid ab/qie 
i ceaſa: the plaintiff cannot, upon this iſſue, give in evidence, that there was a faficiency of 
zamen left, D' Ayiolles v. Howard, 3 Burr, 1385. | 


(But in an aftion) But agiinſt a ſtranger, or a fellow-commoner, he need not. Atkinſon v. 
reſdale, 3 Will. 278. | h 9 * | 


For every feeding by the cattle of a ſtranger, perhaps, an action will Mary's - 
tlie; but the commoner muſt ſhew that proficuum communie ſue per totum e 98 
: . wh 7. Zo 
lempus amiſit, or, that he could not have his common in ſo beneficial el v 
manner as before. It is not neceſſary that he ſhould have loſt his Watling, 
mon, but only the profits of it: he need not, therefore, ſhew that 2 Bl. Rep. 
turned on any cattle at the time when the injury complained of was 1333. 
jmmitted. , 
If the lord of the manor make a hedge round the common, or do any Cooper v. 
| that entirely excludes the commoner from exerciſing his right, the — 
ter may do whatever is neceſſary to let himſelf into. the common: but, 1 Burr. 259. 
the commoner can get at the common and enjoy it to a certain extent, $. C. 
dis right be merely abridged by the act of the lord, in that caſe his Nie. v. 
ned is by an action on the caſe, or by an aſſize, and he cannot aſſert 6 Te 
dnght by any a& of his own. If therefore his right be abridged by Rep. 433. 
of | boroughs, he cannot touch the ſoil to fill them up: To, if trees be 
ted to an exceſs, he cannot cut them down. | 


(D) Of Appꝛovement and Jneloſute. 


Pa 
. wheze any) By ſat. 6 Geo. 1. c. 16., thg remedy provided by this act, is mende * 
— en of trees, &c. cut down, ſpoiled, &c. either by day or by night. | 


b ku. 29 Geo. 2. (. 36. Owners of common, with the conſent of the 
ny ia number and value of the commoners ; majority of · the com- 
with the conſent of the owners; any. perſons, with the conſent 
— of the owners and majority of commonera, may incloſe and hold 
erlty, for the growth and preſervation of timber and underwood, 
pant of the commons, for ſuch time, in ſuch manner, and upon ſuch 

wong 23 ſhall be agreed by them reſpectively; ſuch agreement to be 63. 
Many, and figned by the parties, and enrolled by the clerk of the 

© hin three months after the execution of. it; and to be binding 8 4: 

| 2 


97. 


$ 10, 


hrs. 


\ 13. 


919. a 


| upon all perſons whomſoever, if not appealed againſt to the juſlices u i 


two rounds, according to the ancient and eſtabliſhed courſe of the jun 


- . Cottagers howeyer, or commoners without land, are not to be e ch 


1 


aud when he {ame ſhall be ſhut and ynſtocked ; reſerving bowert! 


6 Geo. I.; but if not convicted within fix months, ſatisfaQion ſhall x 


the ſtatute m. 2. Perſons cutting, Ac. wood upon commanable grob 
_ ſhall be puniſhed in like manner. 


common only over thoſe paris af the common field lands which al 
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3 


ſions within fix months after its enrolment. 
If wood is deſtroyed, the offender may be puniſhed according to 15 


made by the adjoining pariſhes, as for dikes and hedges overthrown h 


By ſtat. 31 Geo. 2 k. 41. it is provided, That if any recompencey 
agreed to be given for ſuch incloſure, it ſhall be made to the perlons im 
reſted in the right of common, in proportion to their reſpeRive intereh; 
and not to the overſeers of the poor, as was directed by, 9 2. of the y 
ceding act: and the powers given to owners by that act may be exerai 

tenants for life, or years, during their reſpective interells, with ar 
viſo that nothing done by them ſhall have effect after the determinatio 
their eſtates. | 

By ſtat. 13-G. 3. c. $1, it is enacted, That all tillage or arable ka 
lying jn common fields, ſhall be fenced, cultivated, and improved in fi 
manner, and kept and continued in fuch courſe of huſbandry, and al 
vated under ſuch rules, as three-fourths in number and value of the o 
piers, with the conſent of the owners and rector, imprepriator or ti 
owner, or their lefſee, ſhall by writing under their hands dire& and aun 
which rules ſhall not be binding for any longer term than fix yea, 


They may too poſtpone the opening of ſuch common field lands for ix 
reaſonable time as they ſhall agreę upon, and ſettle how long they 
continue open, and what number of cattle each commoner ſhall tym 


from their uſual right of common, unleſs they have agreed in writing y 
ſome compoſition for it by an annual payment. But if the comma 
agree not to depaſture the lands in common at the uſual times, and 
what ſhall be deemed by a majority of ſuch cottagers, as ſhall act | 
agreed to compound for their right of common, an equiyalent conmmgg= 
be enjoyed excluſiyely by them, ſuch cottagers ſhall uſe their u 


ſo allotted them. Perſons having a ſeparate ſheep walk, or paſtur 
cattle, are pot to he deprived of their right without their conſent —U4 
of manors, with conſent of three-fourths of the commoners, may 
out one twelfth part of any common or waſte within ſuch manor, the 
to be applied in draining, fencing, or otherwiſe improving the re 
and two-thirds of the commoners, with conſent of the lords of the mi 
may appoipt the time when common paſtures ſhall be broken and dep 


tion for ſuch as may diſſent. 


- 


Moor, $79. If the majority of commoners agree upon a by-law for ſtopping i 


being a nuiſance to the common, it ſhall bind all the commoner, ' 


there be no cuſtom to ſupport it. yn 

Shakeſpear The lord of a manor, or his grantee, ma incloſe and approve fas x 

e gene agtinſt dran having common of paſture, eff 

Rep. 747. have alſo ome other right on the common, ag a right to dig for (and Bo 

uin common of paſture.  - * =. 
** gab it. pi | 4 þ 2 15 court 
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CONDITIONS. 


1 - 486.1 „ 


) Co whom it ſhall om to extend to be bound 


J | Page 402 
ry (If « gift) See ace, sir W. Moore's caſe, 26 El. C. B. Hal. MSS. n. 4. 13th ed. Co. Lit 
„. | | | 


c * — — A. 4 —_ A... 4d 
OT —I—_— 


What ſhall be ſaid a Condition, and nota 
| Limitation 3 and how they differ, . 5 


' | Page 405 

{If 4. deviſes) Words of an expreſs condition ſhall not ordinarily be conſtrued as a limitation * 5 
dere an eſtate is to remain over for breach of a condition, which is by expreſs words a condition, 

| e EO GENS NOOR. 11 Mod. 61, Page and Hayward, 2 Salk. . 
6 8. . — 0 


7 


4. deviſed lands to his ſecond ſan, upon condition that he or bis heirs Wige v. 
j jay and ſatisfy_1o the teftator's fig grandchildren (the children of the N. 83. 
ſee) the ſum of g01., to be equally divided among them, with a. clauſs of (e a con- 
ry and difireſs in default of payment of all or part.—This is not a mere dition, pro- 
dition (a), but a conditional limitation, there being an expreſs limita- perly io 
: over to the _— in caſe of non-payment, who were to enter and ed. an- 
0 


{ i the nature of tenants by elegy. | — 


fers from 
at is called a conditional limitation in this, that it is the proper eſſect of a condition to give 
Je dy the breach of t, ta the grantor, or thoſe claiming from him the reverſion in the lands 
paditional limitation limits the eſtate over to a ſtranger; and in the cafe of a conditional limi- 
on, the eſtate expires and determines of itſelf, without any act, as entry or claim, to be done 
made by him who hath the expectant intereſt ; whereas in the caſe of a condition properly ſa 
ed, advantage muſt be taken of the breach of it, by the activity of the grantor, 2 heirs or 
, 2 Wooddeſ, 143, 4. Cond'tiqnal limivations fo far partake of the nature of conditions, as 
abdge or defeat the eſtates previouſly limited; and they ate ſo far limitations, as, upon the 
wngency taking place, the eſtate paſſeth to a ſtranger, Co. Lit. 203. b. n. 2. »3th edit. 


For the diſtinQion between a condition in deed and a limitation, denomi- 
r, the Gd by Littleton a condition in law, fee 2 Bl. Comm. 155. Fearne Cont, 
je ren 194. 400. 


en e Of Conditions pꝛecedent and ſubſequent. 


Garfitions precedent) Co. Lit. 218. Francis's Max. Eq. 44. If one party covenants to do one 
þ the other dg anather, it is a mutual covenant, and not a condition precedent. Boone 
fre, 2 Bl Rep. 13134 But where mutual covenants go to the whole of the conſideration on 
n they are mutual conditions, the one precedent to the other. Duke of St. 4ibes's v. 
! H. Bl. Rep, 20. There are no preciſe technical words required in a deed to make a 
12 condition or jubſeqveni ; neither doth it depend on the circumſtance, whether 
aſe is placed or poſterior in the deed, ſo that it operates as a proviſo or covenant. 

© fame words have heen conſtrued to operate as either ;he one or the other, according to 
Wee of the tranſa@jon. Hotham v. E. I Company, 1, Term Rep. 645. 


int | D ot 


5. — 


2% . © CONDITIONS. 5 8 
&) Ot void Conditions, being againſt Lan. 


Page 49 | 


(Alſo in equity) That ſuch bonds are bad at law, was determined by the Houſe of Lotds inthe 
great cauſe of Fiytche v. The Biſhop of Londen, May zoth 1783. But ſee 4 Term Rep. v1. 355 


- Cro. Eliz. If A. being a cuſtom-houſe officer by patent, makes B. his deputy, a4 


22 ag covenants inter alia to ſurrender the old patent, and procure a new oneto 3 
Colſhill, and himſelf before a day, and that if B. dies before A. that A. ſhall pa 
2 And. 55. 300l. to the executors of B. and gives bond for the performance thereef; 
S. O. ad- admitting theſe covenants void {a) per 5 Ed. O. cap, 6. the whole bond 


e void, though ſome off the covenants are not void or illegal. 


obligation is one entire act and deed of the party. 3 Co, 82 8 C. cited. (a) So where a ſterf 
takes a bond for a point againſt 23 H. 6. mY and alſo for a juſt debt, the whole bond js void, 2. 
cording to the letter of —— ſtatute; for a ſtatute is a ſtrict law; but the common law divides x. 


| cording to common reaſon, and having made that void which is againſt law, lets the reſt Nat. 


Hob. 14. Moor, 856. pl. 1175. Godb. 213. 10 Co. 100. Latch. 143. Mod. 35, 2 Brow, 
282, Vent. 237. Carter, 230 2 Will. 351 les 


Oro. Eliz.. As to bonds entered into in reſtraint of trade, it ſeems to have been il 
N \ x6, Ways admitted, and hath been frequently adjudged, that a bond reſtraining 
ee trade in | as that a perſon ſhall not follow ſuch a trade in any pand 
Pl. 379. the kingdom, is void; the reaſons whereof are, that ſuch bond tends to 
2Lcon.210. monopoly, and is againſt the public good; deprives the party of his mem 
1 of livelihood ; enables maſters to lay hardſhips upon their ſervants, 2ppret 
5 tices, &c. tends to oppreſſion; and is attended with immediate and apps 
And there rent damage to the one fide, only to free the other from the fear of a di 
ſaid, by An- damage that may or may not happen: but it ſeems to be naw agreed, da 
2 m_ a condition reſtraining trade in a particular place, if done fairly, and upon 
well bing good and lawful conſideration. and with no ill intention, is good. Alon 


himſelftbat ſeems to be now ſettled, that there is no ) difference between a bond anda 


he would promiſe in theſe caſes viz. that a bond ſhould be void, and a promiſe good; 


bee dot that the true diſtinQion in thefe contraQts, whether by bond, cover 


3-Lev.-241. or promiſe, is between thoſe entered into upon a juſt, fair, and reaſonable 
(6) The dif- conſideration, and thoſe entered into upon no conſideration, or a vicio 


for- 
—— one; that the former will be good, the latter void. 


en was, that in covenant or promiſe, all being to be recovered in N the jury may aſe 
them in regard to the conſideration; but other wiſe of a bond; becauſe then the whole ſum mal 
be recovered, be the damages or conſideration never ſo ſwall. 3 Lev. 242. 


co Jac. Aud therefore where A. and B. living in the ſame town, and being bot 
$96. mercers, A deſired B. to buy his old goods, which B. did, at ſuch a prict 
N upon condition, that he would not follow his trade within the ſaid of 
2 Roll. this was holden a lawful contract; (ft, Becauſe it was a voluntary reſtras 
Rep 20t. and the rule is volenti, non fit injuria, 2dly, That it was made upon 2 . 
r V- luable conſideration, the uſe of his trade being compenſated by the pnct| 
ven him for his old goods, _3dy, That the agreement was neither al 
in /e, nor malum prohibitum. 4thly, That a man may bind himſelf not to f. 
in ſuch a place, and by conſequence not to trade there. 5thly, That we 
kind of bonds are very frequent in London. 8 
o Mode. So, where the condition of a bond was, that whereas A. bad taken 
or „ {hop of B. who'was a baker, for the term of ſo many years, and had gin 


8 c. A fo much money for it, the condition of the obligation was ſuch, da! 
a 26. during the term aforeſaid, B. ſhould not exerciſe the trade of a baker v 

3 it the (a) pariſh where the ſhop was, that then the bond ſhould he yoid, oe 
_ Rey- viſe to remain in full force; and this was holden 3 good bond. 


(4) 


coprrions. 249 


ſtreet, Comb. 122. + Cheſman v. Naiaby, 2 Str. 739. 3 Br. P. C. 349. 8. C. Davis v. 
M a Rep 118. 8. P 
Maſon, 5 erm y l : | 


ainſt a note ; the defendant Collins v. 


' 4 with condition to indemnify ag; 

| Kr it was given as a conſideration for not appearing to give evi- 3238 

F "ence on a proſecution for perjury : it was adjudged on demurrer, after A.. 
; wo arguments in the court of C, P., that the plea was good. 

Jj | : a Lg nb ot; 

; Is ; , 4, + 

x (L) Of repugnant Conditions, | 

nf If the condition of a bond ſtate that the defendant is truly indebted, and 2 ol 463. 
5 dat the bond ſhall be void if the obligor do not pay, and performance be 7 _ v4 | 


pleaded on the ground of the literal expreſſion ; the plaintiff ſhall have Dougl 334. 


3 judgment ; for when the condition recites a debt, and after lays an obliga- (5) That it 

Y tion not to pay it, it is in that (5) repugnant and void. = 2 * 
1 takes in conditions of bonds. 2 Show. 16 and vide 39 H. 6. 10. Roll. * 419. 
Ing . 79 ĩ ĩðƷ“ T: 3 
cp ot performing the Condition: And herein. 

* - Page 423 


JA. ond B. levy) Aſter covenant, to ſtand ſeiſed tothe uſe of B and his heirs, with proviſo 
rel» of revocation on payment to B and his afligns; B. dies; he may tender to the heir, and revoke, 
ppb Allen's caſe, Ley. 55. b. Hal. MSS. | 


tha If the condition of an obligation be to pay 100. per ann. after the death of Hetl. 115, 
00 the obligee, to the executors of the obligee, for the uſe of his children, and Lit Rep. 


Voir he die without making any executors, the money ſhall be paid to his admi- 156 
and i niſtrators. ” | 


* 
(If a man) The conuſee of a fine leaſes to the conuſor for 99 years, with condition, ii the par 
enen, pays to the leſſor, his heirs and aſſigus, that the uſes limited to tne conuſee and his heirs, by an 
able indenture, ſhould ceaſe : the lefſor dies. Lord Nottingham was of opinion, that the uſes ſhould 
not ceaſe by payment to the adminiltrator of the leſſor, becauſe he may be an aſſignee in deed 
u here, 11th May 1679. Sir Andrew Young. Lord Nottingham's Mes notes. Upon a 
foe, the uſe of land was limited to A far 80 years, with a power to A. and his aſſigns to make 
leaſes for three lives, to commence after the determination of that term 4. aſſigned over to B.; 
J. died, having made his will, and appointed C. his executor. C. aſſigned over to D.; D. in pur» 
ſuance of the power, made a leaſe for life. The queſtion was, whether D. was ſich an aſſignee 
of 4. as to have power to make this leaſe ; or, whether it ſhould extend only to the immediate 
afignees of A.? The doubt in this caſe was the greater, as there had heen a deſcent upon an 
executor, The caſe of Peaſe and Stileman was cited, where it was ſaid, that an executor or ad+ 
niniſtrator ſnould not, in ſome caſes, be ſaid to be a ipecial aſſignee, ut all the court ſeemed to 
incline to the contrary, and that D. ſhould be called an aſſignee, well enough for the purpoſe of 
making the leaſes in queſtion, and that ſa ſhould any e a6 who came to the eſtate under the firſt 
lee, though there ſhould be twenty meſne aſſignments, And afterwards, in the Michaelmas 


term following, judgment was given accordingly. Howe v. Whitebanck, 1 Freem. 476. Co. 
Lit, 210, a. note 1. 13th edit. 


But after a breach the defendant cannot plead his being ready to pay ; 2 Saund:80, 
u, where in debt on a bond, conditioned to ſave a pariſh harmleſs con- > N 
cerving a baſtard child which the deſendant was forced to father, he : — 
pleads non damnificat. ; the plaintiffs reply, that the child was ready to 619. Ri- 
ſtarve, and that therefore they put it out to nurſe. which colt them 4. ; de- chards v. 

nt rezoins that he was ready to re- pay the money, and ſave the pariſh . 
harmleſs ; upon this they demyrred, dad bad judgment becauſe the re- c. 18. 514. 
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inder is a departure; for the defendant ought to have taken iſſue ther 
aud 9 to ſtarve; for if the plaintiffs were once at * in | 
about the child, and were actually damnjhed, the defendant's being ready int0 
to pay the money will not ſave the condition of the bond. ſtao 
2 os If an obligation bear date the it of May, and the condition is to pay a ther 
54495 «wot: fn of money the 15th day of May next enſuing, this ſhall have relation to [ 
a wit of er- the day, and not to the month, ſo as to be payable the 15th day of Moy a0 
ror being following, and pot to the 15th of May next come twelye-month, being (b) a the 
broughtahe fortnight after the date. 1 but 
3 (5) But where being payable the next day, the eourt held, that it ſhoyld have relation * 
= the month, Cro. Jac. 677. | 
Roll, Abr. So, where an obligation was made the 17th day of November, and the b 
3 Price condition was to pay 51. the 2 iſt of November following, and 51. the 20th 2 
2 Roll Abr. of December next after, it was boiden, that the firſt 3/- ought to be paid the 
251. f. C. 21ſt day of November next enſuing, and that it referred to the day, and for 
not to the month. FP 4 
Hill. Geo. But it hath been lately adjudged, that a bond dated 12 May with condi. 
ves * tion to pay a certain ſum on the 13th of May next following, ſhould hare - 


Jones. relation to the month, and not to the day; for it is ſaid, the month follow. 
| ing as well as the day following, which the preſent mopth cannot be, and | 
therefore the money not payable before the 13th of May come twelye- in 
month; for theſe contracts are ta be conſtrued ſecundum ſubjefiam materian, * 
| and the meaning of the parties. | 
Co. Lit. 47. If a man enters into a bill obligatory, for the payment of ſeveral ſums of 
295. by money at (a) ſeveral days, an action of debt will not lie till the laſt day is 
3 1 93 % 
28 b. 
8 Jac. 5086. Cho, Car, 247. () If to pay 20/. in manner following. vis. 108. at one day, and 100 
at another day, debt lies not till after the laſt day, becauſe one entire duty; but if a man binds 
himſelf ta pay 2 S. 10l. at one day, and 10l. at another day, after the firſt debt lies for 100. be · 
cauſe it is in irſelf a ſeveral duty. Owen, 42. [See acc. Coates v. Hewit, 1 Will, 90. Rudder 
v. Price, 1 H. Bl. 547.]—Soif 4. makes a bill to B. for the payment of 200. vis. 100. Ce. and 
hereby covenants and grants with B. that if he makes default in cither of the ſaid payments, that 
he will then pay what of the whole ſhall be unpaid; after default of the firſt day, debt ies for 
the whole. Lean. 208. adjudged. | 


Co. Lit. So, upon a contract, debt lies not till all the days of payment are paſt ; 
_ I for where there is but (5) one contract there can be but one debt, and con» 
- 2 94 ſequently but one action of debt for the recovery of it. 


5 Co. 5x. S. P. (6) But if a tecoguizance be to pay money at five ſeveral days, after the fyſt di 
of payment execution lies for the ſum that then ought to be paid; for it is in the nature of ſevenal 
judgments, Co, Lit. 292. b. And the law is the ſame ef ſuch a covenant or promiſe to pay mo- 
ney, Ve. j for as often as the money is not paid according tg the covenant and promiſe, fo often u 
there a breach of the covenant or promiſe, and conſequently ſo often an action lies, Co. Litt. 292. b. 


Hob. 178. If a bill of debt be brought againſt an attorney upon three ſeveral obligi- 
4. _ Abr. tions, and upon demand of oyer it appears by the condition of one of the 
Lac af 286. 0bligations, chat the day of payment thereof is not yet come ; after a verdit 
8. C. cited. for the plaintiff, upan conditions performed, being pleaded, and coſts and 
damages given, though the plaintiff cannot have judgment for this obligation, 
of which tbe day of payment is not yet came : yet upon his releaſe of colts 

and damages, he ſhall have judgment for the other obligations. 
Mich. 5 G. If by bond, money be payable by inſtalments, and in ſuch manner, that 
2. Webb the non-payment of a particular ſum, at a particular day, makey a forte 
*. Divite, of the whole bond ; and accordingly, for the non-payment of * 


m Ct > © e 


_ 
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there is a verdict for the plaintiff, finding it the deed of the party ; though 
in ſlrictueſs the whole bond is forfeited, yet upon the defendant's bringing 
ineo court all that the maſter ſhall hold to be due, and letting the verdict 
uod as a ſecurity for future payment, the court will by rule ſtay all fur. 
ther re on the ſaid bondꝰ. ; | 

If by the condition of the obligation money be to be paid to the obligee Cl. EIIz 14 
not before the 29th of September, at ſuch a place, it-cannot be tendered at Ow on 
the place before the laſt day, unleſs the obligee is there ready to receive it; e : 
but if the obligor meet the obligee at a place before the day, he may. there adjudged. 


. . 0 ht to ec 2 . Co.Lit.21t. 
eager it, 30d the obige ought to receive it — 


8 P. 

If an obligation be conditioned to be at A at a certaln day, there to Moor, 545. 
chooſe two arbitrators, to be joined to two others to be choſen by the obli- e . 
gee, to arbitrate all matters between them, he ought to be there in ſuch 48 2 
ume, that the arbitrators may be choſen and all ended that day; and there- 549. . 
fore his pleading, that he was there the laſt inſtant to make his choice, is adjudged 
ovt ſufficient. _ _- 


naught; becauſe he ſhewed not what hour of the day he came, or how long he continued there, 
por that his arbitrators were preſent there alſo, mg 


If the condition of an obligation be to pay a ſmall ſum, and no place is 21 Ed. 4. 5. 
limited, he ought to ſeek the obligee Wherever he may be found; but if the d. Co. Lit. 
condition be to deliver twenty quarters of wheat, or twenty load of timber, * 26a. 
(fc, to the obligee, the obligor is not bound to carry the ſame about and ſeek Ws 
the obljgee : but the obligor, before the day, muſt go to the obligee, and g 
koow where be will _—_ to receive it, and there it muſt be deliyered. 

If the condition of an obligation be to pay 100%. at D ſych a day, or 10. 21 E. 4 5% 
u 8, ſuch a day, if he tenders it at D. the frſt day, the condition is ſaved. Bre. 2 

If the condition of an obligation be, to appear coram juſiciariit apud Koll. Abt. 
Wilmonafterium, he ought to appear in C. B., and not in _—_ for _ 545. Muſe 
not the ſtile of the King's Bench. grave v. Ro- 


If a man is bound to pay 200. at any time during his life, at a place cer- ru 7 1. 


tain, the obligor cannot tender the money at the place when he will, for a. Dyer, 
then the qbligee ſhould be bound to perpetual attendance ; and therefore 354 pl. 32. 
the obligor, in reſpe& of the uncertainty of the time, mult giye the obligee g C 88. 
notice, that on ſach a day, at the place limited, he will pay che money; Where? — 5 
nd then the obligee attend there to receive it. giving of 

| | notice be- 
a arg by the act of the perſon to whom it was to be given, it ſhall be diſpenſed with. 


S 


S K YT Ea 


deld, that the _ here ought to have been on the moſt convenient time 


tay; but Prei incli in a da week of os 
— 2 that @ requeſt in @ day or two after the ſeven writ of er 


wntng of 
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263 CONSTABLE. J 
Taylorv. The condition of a bond was, that the obligor ſhould leave 200! Nie 
3 80. Children by his intended wife jointly : the obligor left four children, and 
N by will gave the eldeſt ſon an eſtate in land of more than the value of 50 
: and to the other three 50. a- piece, to be paid as they ſhould reſpect ö 
attain their ages of twenty-one, By the court — The giving the three chi. 
dren the ſeveral legacies of 50l. each, to be paid at twenty-one, and the 
landed eſtate to the eldeſt child, is not a performance of the condition: 
there is a great difference between leaving the children 200l. jointh, 
and giving them ſeveral legacies at twenty-one; it was intended there 
ſhould be a benefit of ſurvivorſhip, and the land cannot ſurvive: he. 

ſides, there is no preſent proviſion for the children, which was plainl 
intended to be made by the bond; therefore, there muſt be judgment for 

: the plaintiff, Planes 

Box v. Day, Where the condition of a bond was, that the defendant ſhould not 
1 Will. 59. marry any other perſon but the plaintiff, and ſhould pay 1 200l. in ak 
ſhe did ſo, or refuſed to marry the plaintiff within a month after her fia 
ther's death; and the defendant married in her father's life-time ; the 
court ſtrongly inclined to think the bond forfeited, and the money imme. 

diately payable. 27 : 
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Per Lord IF a diſtrict be ſeparated from the county at large, and made a county 
88 of itſelf by charter, the office of conſtable, it ſhould ſeem, by the con. 
R . mon law, but certainly by the ſtatute of Winchefter (13 E. 1. fl. 2. c. 6.) 
7 is incident to ſuch a creation. 
Note, An additional authority that the office of conſtable was prior u 
the ſtatute of M inchgler. | | 


> 3g 


(A ) How choſen and appointed, 


* (Conflables appear) That both high and petit conſtables were of earlier date than this ſlatute, 
is ſatisfaQorily proved in the introduction to a little treatiſe, entitled The Office of Conſtable, 
publiſhed in 1791. | 
Page 439 : | 
(And by the 13 14 Car. 2.) Fhe ſeſſions have no right to appoint under this ſtatute, unled 
there hath been a default at the leet. Rex v. Goudge, 2 Str. 1213. Sce Rex v. Lone, Fitz 
192. and R. v. Routledge, Dougl. 536. 8. P. argycd. ; 


— 


(8) Who ate obliged to ſerve. 


Ren v. ON who is rehant within a private leet within the hundred, is 0d 
88 92 therefore exempt from ſerving the office of conſtable for the hundred: 
Ws. and a cuſtom to ele ſuch an one is good. 
Clarke, A younger brother of the corporation of the Trinjty-houſe is not as fuck 


I Tow exempt from ſerving the office of. headborough. 
Rel” © Perſons naturalized being excluded from taking any civil office of trulk 


Mierre, 5 are thereby rendered ineligible to this office. 
urr. 2787. | 


6 Mod. 42. No perſons who keep a publick houſe ought to be conſtables, TV 
are expreſsly prohibited in Weſtminſter by ſt, 29 Geo, 2, c. 25, 0 
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4 | | : Page 441 

the 5 H. 8. cap. 6.) It ſeems that by the equity of this ſlatate, and the ancient cuſtom of 

realm, all ſurgeons have been allowed the like privilege. 2 Keb. 578.— The like exemption 

the 5 to ſurgeons and barbers, by 18 Geo. 2. c. 15, $ 10, for making the ſurgeons and barbers 
of ande two diſtinct corporations. | 


By the 32 H. 8. cap. 40.) It ſeemeth to have been holden, that the equity of this act doth 
(7 end to other phy ſicians not mentioned in it; perhaps for this reaſon, becauſe phyſicians 
. no ſuch ſpecial cuſtom for their diſcharge, as ſurgeons are ſaid to have, 2 Hawk. P. C. c. 


10. $ 44+ 


(By the 6 & 7 W. 3. cop. 4.) By1W. & M. c. 18. diſſenters appointed to the office of high 
01 petit conſtable, and ſcrupling to take it in regard of the oaths, ſhall and may execute it by 
deputy. By 10 & 11 W. 3. c. 23. an exemption is granted to the original proprietor or firit 
aſſionee of a certificate for proſecuting certain felons to conviction, (called a Tyburn-ticket,) if a 
pariſh, (or as in London,) a ward-office within the pariſh or ward in which the felony happened, 
to be only once uſed. But note: this is no exemption from ſerving the office for a manor, nor, 
nt ſeemeth, for a vill or townſhip. 2 Burr, 1182. By 2 Geo. 3. c. 20. C86. jerjeants or pri- 
rates in the militia are exempted during the time of their fervice, unleſs they ſhall conſent 
thereto. By 31 Geo. 2. c. 17. in Weflminfler, perſons aged 63. A college-barber at Oxford, 
though reſident in the city out of college, ſeemeth to be exempted by the privilege of the uni- 
rality, from ſerving this office for the city. R. v. Routledge, Dovgl. 531. But the degree 
of Maſter of Arts, if the graduate be not reſident in the univerſity, affords no exemption. 
dee Hetſon's caſe, Vin. Abi. tit, Court of King's Bench (I), pl. 1. Court-leet (U), pl. 5. Conflabie 


(B), pl. 3- 
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— 


c) of theiz Power and Duty in atting without 
any Marrant from a Juſtice of the Peace. 


unly ; 
65 Ai cenflablex were) They are juſtifiable in arreſting perſons direAly charged with felony, 
þ although it ſhould afterwards appear that no felony had been committed. Samuel v. Payne, 


Dougl. 359. And where a felony hath actually been committed, they are juſtified in making 
an arreſt, provided they act bend fide, and in purſvit of the offender, upon ſuch information as 
amounts to a reaſonable and probable ground of ſuſpicion. In this cale, indeed, a private perſon 
may arreſt, thongh not in the foimer. Ledwith v. Catchpole, Cald. 291.—If they have notice 
that a burglary hath been committed, it is their duty to purſue the felon immediately, though 
in the night, Cro, El. 652, 


0) Ok then Power and Duty in executing the 
Marrants of Juſtices of the Peace. 
Page 442 


Tu inoſmuch) 3 Burr. 1259. Cald. 252. 1 Term Rep. 682. (c) And the deputy is within 
tte equity of ſt. ) J. 1. c. 5. Moor, $45. 2 Term Rep. 395. St. 29 Geo. 2. c. 25. 5 2. 


(If a warrant) By 29 G. 2. c. 25, the Weftminfler conſtables are to be appointed out of the 
Ufferent pariſhes for the whole city and liberty. In London, alſo, by ancient cuſtom, the con- 


lables, though appointed in particular wards, of which there are twenty-ſix, have power to 
ke variants and execute their office throughout the city. 

is 00k A d . | * | 

red; nd all private perſons to whom warrants ſhall be directed, and even 2 Hawk 


thicers, if they be not ſworn and commonly known, and even theſe, if * wake 
bey act out of their own precincts, muſt ſhew their warrants, if deman- ? 
. And it is enacted by 27 Geo. 2. c. 20., * That in all caſes where 
| Wy juſtice of the peace is required or empowered by any ſtatute to iſſue 
4 Warrant of diftreſs for the — of any penalty inflicted, or any ſum 
of money thereby directed to be paid the officer executing ſuch war- 2. 
| ant, if required, ſhall ſhew the ſame to the perſon whoſe goods and 
tatels are diſtrained, and ſhall ſuffer a copy thereof to be taken,” 
{ ut 
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(But it ſeem!) A general warrant to apprehend all perſons ſuſpected, without naming, of py 
ticularly deſcribing any perſon in ſpecial, is illegal and void for its uncertainty ; for it is the dy 
of the magiſtrate, and ought not to be left to the officer, to judge of the ground of fuſpic 
And a warrant to apprehend all perſons, guilty of a crime therein ſpecified, is no le warrant: 
for the point, upon which its authority reſts, is a faq to be decided on a ſubſequent trial; name 
whether the perſon apprehended thereupon be really guilty or not. 4 Bl. Comm, 291, 3 Bu 


1742. 1 Bl. Rep. 562. 11 St. Tr. 307. 321. Comm. Jour. 22 & 25. Apr. 1766. 


«i 


( Allo by the better) A warrant properly penned, (even though the magiſtrate who iſſues + 
ſhould exceed his juriſdiction,) will, by ſtat. 24 Geo. 2. c. 44-, in all events indemnify the office 
who exrcutesthe ſame minitterially 4 Bl. Comm. 291. 

And 11 St. Tr. 321. 2 H. H. P. C. 313. 321. | 


St. 7 Ja. 1. If a conſtable be ſued for any thing done in the execution of his offi, 
©. $- Bt. 21 he and all who aſſiſt him may plead the general iſſue, not guilty, and gi 
. ſpecial matter in evidence; and on a verdict for the defendant, or « 
the plaintiff's becoming nonſuit or diſcontinuing, he ſhall have double co 
And the action can be laid only in the proper county; for, if upon un 
guilty pleaded, it appear that the fact was done in another county, the 
jury ſhall find the defendant not guilty. 

No action is to be brought againſt a conſtable, till demand of copy a 
the warrant, and the ſame hath been refuſed or neglected for the ſpace of 

x days after ſuch demand, 24 Geo. 2. c. 44 /. 6. 
Anon st.: Where the officer is not acting in the execution of his office; or oe 
ors; *” purſuing the directions of his warrant ; theſe acts afford bim no yr 
Leach, tection. | | 
3Burr.1742, 


Sty. 393. - : 

COPARCENERS. 

1 (A) The Nature and Reaſon of ſuch Jnheritanc. 0 
age 443 | 


(If on: /eiled) Parceners ate ſo called, becauſe partition lies between them, Lit. 5 241. 4 
nene are called parceners by the common law, but females, or the heirs of females, 19. { 114 


By cuſtom indeed, brothers may be paiceners, as by the cuſtom of gavel-kind in Kat, 14. .be 
But in either caſe, this manner of holding ariſeth only by operation of law, namely, by deſcent 
tor, if ſiſters purchaſe lands, they are joint-tenants, and not parceners. Id. 5 254. — 


(C) Of Partition, when the Things are dividalil 
1 or entire, and the Manner thereot. 
age 445 


(32 an oye) But ſce Biſhop of Saliſbury v. Phillips, Carth. 505. and 1 Salk. 43+ 
Page | | 
8 80 is) But this doctrine is over · ruled by a late authority. For, upon the death oft 
Duke of Ancafter and Keſteven, July 8, 1779, ſeiſed in fee of the office of great chamberlain of 
land, leaving two filters his co-heireſſes, the judges gave it as their opinion in the Houſe of La 
that the office belongs to both fiſters ; that the buſband of the eldeft is net of right entitled to execute"! 
that both ſiflers may execute it by deputy to be b e oy them ; ſuch not being of @ degree "rf 
to that of a knight, and to be af proved of by the king, See Journ, Dom. Proc. 25th May 1755 
rinted caſes of the ſeveral claimants, and the Parl. Regiſt, for 1780-1, v. 4. 258 to 297. 
age 447 , 
771 72 of the) This caſe is reported in Godb. 17. 1 And. 307. and Mo, 174, 4 
gives the opinion of the judges, as it was certified in writing to the privy council; but this © 
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notice of the point of indiviſibility ; nor is it one of the queſtions ſtated by An- 
low WR been referred to the judges. In Mo. 707. the ſame caſe is cited arguendo; and 
de four judges are repreſented to have been equally divided in opinion as to the firſt point 
wa ned by Lord Coke. But, according to Anderſon, the difference of opinion was only, whe- 
erg 7 remedy was furniſhed by law for the intereſt reſerved to Lord Montjoy by the proviſo, 
_ his latter point, ſee 8 Co. 46. Noy, 143. Co. Lit. 13th edit. 165, a. note 1. | 


Th Fitia pars is called, in old books, #iſaetia, which is derived of the French eiſue, for 
l por) Þ as to fay the part of the eldeſt.” Co. Lit: ib. E. of this; and fee the caſes ſupra, 
(. Eliz, 18, and note 2 Co. Lit. i ſupr- 13th edit. ö 


(If tus houſes) A parol agreement for a partition in part executed, will, it ſeems, be eſta» 
bliſhed in equity. 1 Atk. 542. 1 Vern, 472. | 
Page 449 


(If parceners of ) But ſee F. N. B. 202.D. 2 Bl. Comm. 291, 2. 


(If two parceners) In 1 Atk. 541. there is a caſe, in which Lord Hardwicke is repreſented to 
fay, that à partition by agreement between two huſbands will not bind the inheritance of their 
wives. But, notwithitanding this — authority, Mr. Hargrave takes this doctrine of Little- 
ton and Coke, that ſuch partition will bind the wives, unleſs it be unequal, to be clear law, and 
for the cogent reaſon here given by the latter. See acc. F. N. B. 6a. F. Co. Lit. 171, a. 
note 2. 


80, if one releaſe to the other with warranty, this hath been holden to 2 Fulb. 


ition. Paral. fol. 
be a good partition. i avs 


44 E. z. F. Abr. tit. Counterplea de wouch. 22, 34 E. 1. Partition, 17. 


So, there may be a partition by judgment, excluſive of that on the writ Morrice's 
d: partitione faciendd. | 4 Co. 


* _— 


0) Of Partition by the Crit de Partitione faciends. : 
age 450 


( There are ſome) See this ſtatute, and the ſubſequent ſtatutes upon this ſubjeR, tit. Fornt- 
tan and Tenants in Common, I. 7. , * ws 7 


If the count ſtate that the plaintiff and defendant were ſeiſed in fee, Cro- Elis. 
ow be found that the defendant hath only an eſtate - tail, the writ 75% 
2 . ' 


IT 


(E) Of Hotchpor, and the Nature and Jncidents ot 
this Kind of Partition. 2s 
| age 453 


Vrake nd of) See Co. Lit. 174. b. contra as to gift in tail to a daughter not being in frank- 


COPYHOLD. 


eee 
0055" = 111% . 8 


(L Of Fines payable by Coppholders: And hercic, 
4. Remedy for the Fine. | 


( That Perſons may ſurrender, 
(0) Of the Power ny, Authozity of the Log, 
C. | 


% 


14 kn 


| (A) Of the Natuze of the Tenuze, and what ſhall WM - 

Page 057. be deemed Copyhold, D 

. (The Original) He is called tenant at will ſecundum cenſuetudinem manerij; which words, 5 
dum conſuel udi nem manerii, were not to bound the lord's pleaſure in the determination of hi; 

will, but meant only, that the tenant, as long as he continued tenant, was to hold the land u- 1 

der thoſe terms and conditions which the cuſtom had eſtabliſhed. 1 Str. 452. | 22. 

1 


(Lands, Parcel of ) Cro. Car. 229. 1 Lutw. 126. 1 Salk. 365. 2 Lutw. 1171. Bl. lay Car 
Tracts, vol. i. p- 154. 8vo. edit. 
at 


But if not ſtated, or found, or pleaded to be demiſable by copy of court-roll time out of mind, whe 
cannot be adjudged copyhold, Newman v. Newman, 2 Wiiſ. 125. ſhou 


2 TermRep A copyhold cannot be created by operation of law; for it is not acre» WW var; 

425+ perCur- ture of law, but of fact; it muſt have cuſtom to ſupport it, and cara good 
be created by any other mode, unleſs an a& of parhament, which might 
e as an eſtoppel to any man to ſay it had not exiſted time out d 
mind. 


(B) In what Reſpeft Copyholds paztake of the 


OE Natuze of Fzeehold Lands. 2 
"age 45 

{My Lord C:ik:) A cuſtom, therefore, that where there was no ſon or daughter, the land In 
ſhould deſcend to the eldeſt ſiſter, was holden not to entitle, by implication, the eldeſt vic T7 
For if the cuſtom is not fully explicit, the common law muſt regulate the courſe of deſcent. G, 
Term Rep. 466. n ö be (t; 


3 A copyholder ex parte maternd deviſed to his heir, who died before * oe 

1 487 miſſion ; it was holden, that the eſtate ſhould deſcend to the heir on i 
part of the mother. | | 

2 Wilſ.254. The lord cannot make a grant of a copyhold to his own wiſe ; for 

e raſs grant is immediate, and the wife can only take from the huſband by nh 0 

„ pope Intervention of a third perſon. nab! 


2 Blackſt. There may be a ſpecial occupant of a copyhold, as to 4. and his be 
Rep. 114 „ OD 
V. 


Martin, 2 Term Rep. 746. Mardiner v. Elliott. 


5 Term If a perſon being tenant in tail of a hold, ſuffer a recovery in 8 
Crow v. Jord's court, the fee acquired by ſuch 8 ſhall follow the deſcent 


Baldwere, the entail. 
| (c) What 


COPYHOLD: © 1 


(c) Chat its of Pazliament ſhall be ſafd to ex⸗ 
tend to Copyhoid Eftates; And herein. 


Page 459 
[721 entailing of Chi! Cro. Car, 4a. | 


(And in ſime Manors) Note, the three ways of barring entails of copyholds mentioned in this 
ale; namely, recovery, ſurrender, and forfeiture and re-grant. . 


Reſclting truſts of copyholds, as well as freeholds, are within the ſta - Withers v. 
tue of frauds, But Lord Hardgvicke hath been repreſented to ſay, that Nubf rer. 
copyholds are not withia the 14 Geo. 2. c. 20. f 9 relative to eſtates pur oY 
auler ute, | 

2 Whether the ſtatute af 27 liz. c. 4. againſt covinous and fraudus Cowp. 708. 
ent conveyances extends to copyholds ? | 

As to the ſtatutes relative to recuſancy, ſee ſat. 31 E. 3. c. 32, 

The fat. 14 G 2. c. 20. f 9. is expreſsly confined to caſes where there g Ambl. 
1 ſþrcia/ occupant, Now, as we have ſeen, there can be no general oc- 151, © © 
apa of a copybhold; of conſequence that ſtatute cannot poſſibly extend 
to copyhold property. 

The „af. 31 Eliz; c. 7. of cottages is repealed by that of 15 C. 3. c. 


22, | 
Though the appointment of a guardian by a father under the fat. 12 Watk. n; 
Car. 2. c 24. as to the copyhold property of his child, would not be good clxxii. to 
where the cuſtom of the manor gives the guardianſhip to the lord; yet it Gilb. Terz 
ſhould ſeem to be good againſt the guardian in ſoccage, who would be en- P. 476-7. 
titled to the cuſtody of the copyholds, if the cuſtom had got veſted the 

guardianſhip in another. And in both caſes the appointment would be 

good, perhaps, as to the perſon of the child. : 


rx 


”T WF _ 


0) Of ſuch general Cuſtoms as may be laid to a 
relate to all Copyhold Cſtates. Page 462 


A Crpybolaer may) It is expreſsly denied by Lord Hardwicke, that a ſurrender can be by 
Ptorney out of court. 2 Vez. 679. 


In 2 Ye. 679. it is ſaid to have been expreſsly denied by Lord Hard- 
wit, that a ſurrender can be by attorney out of court; yet quere as to 
be ſtatement there given. It is there ſaid, that to ſurrender by attorney 
«: of court would be for an attorney to make an attorney; but this on! \ 
lies when the ſurrender is made out of court to tenants or the 4 05. 
*. who are as it were attornies or meſne perſons themſelves; and it is 
Kknowledged, that there muſt be a ſpecial cuſtom to ſurrender into their 
$ by attorney. But it does not apply to ſurrenders made out of court 
Money to the lord or fleward; and, indeed, it appears from unqueſ-- 
Þpmble authority, that a perſon may ſurrender to the lord or ſteward by 


wrney out of court communi jure. 


2 


c) Of particular Cuſtoms that are bod, and pe⸗ 
 culiar only to ſome Coppholds. Page 463 
1 


ua, for the Strwprd) In the eaſe from Leonard, the-by-law. Ne -by the majority of ths 
Yor, v. 0 | _ 


4 


"£53 COPYHOLD. 


(Thet the Widows). Saliſbury v. Hurd, Cop. 481- . 
Page 464 | 


(A older may) Cowp. 487. acc. And even an une xecuted agreement by bim to 
(where of courſe . was à dying ſeiſed) hath, in Chancery, been carried into ſpecifick abs 
mance, in total excluſion of the widow's claim. 2 Vez. 631. 


Pike „. A cuſtom in a manor, if there be any ſuch, that 2 ſhall not be 
White, 3Br. ſurrendered to the uſe of a will, or that being actually ſo ſurrendered, 


2 they ſhall not paſs thereby, is a void cuſtom. - 
2 Vez.303, A. cuſtom not to preſent mortgages till the third court, is good, 
I. ibid, Though a cuſtom for a copyholder for life (a) to commit waſte woul 
(a) $0, of not be good; yet it would for a copyholder in fee to do ſo. A cuſtom 
pp diminiſhing the value of the lord's eſtate, is not, therefore, bad. 


him and his heirs for lives. Mardiner v. Elliot, a Term Rep. 746. Otherwiſe, perhaps, i 
he has a power of nominating his ſucceſſor. Ihid, Ty 0 f 


_ Chap: eopybold eſtate ſhall not have freebench. 


Un, 2 Atk. 525. Godwin v. Winſmore. 


The caſe of Sir John Savage in 3 Leon, 208. has been denied ub 


Ld, Raym. law. | 


12028, 1 Salk. 243, 


3 F. Wms. It ſeems to be the better opinion, that the widow of ceflui que truf of 1 
2 P. Wms. 
* 


Mc 


Page 468 (F) Of granting Copybold Lands: And beta. i * 


(Things that lie) And Sandys and Drury, P. 43 El. B. R. Hall. MSS, Co. Lit. 58. b. n.q, 
Izth ͤ edit. . 9 5 
And becauſe it did not appear that they had been immemorially granted by copy. 


ä 


(G) Of Surrenders, Preſentments, and Admit: 
tances: And herein. 


Page 470 | | | P. 
( Copybolders cant! An ation on the caſe will not lie againſt the lord if he refuſe to admit Hal 
Cro. fac. 368. 2 Bulſtr. 337. But the court of King's Bench will compel him by mandanwv v. Et 
admit a ſurrenderce. 2 Term Rep. 484. though not the heir. Id. 197. Relief in this ai 
it was formerly thought, cquld be bad only in equity. * 
5 | ru 
\ (Though regularly) He bath as complete a title without admittance as with it, againſt all th Br. C 
world, but the lord. 2 Term Rep. 198. If a copyhold be deviſed to the heir, his non aun that! 
tance is evidence of his election to take by deſcent, and not by the will. x Str. 491. ** 
5. Rot 
( But, if upon) See acc. 3 Term Rep. 162. And if in ſuch caſe he makes an ab/olate ſeiſt Kettl, 


he cannot ſupport it afterwards as a ſeiſure guouſgue. Ibid.— A cuſtom to ſeiſe as forfeited, 3, 
not claiming to be admitted, doth not bind the heir, if he was beyond ſea, non compu, & bo, w 
priſon, at the time. $ Co. x00. Cro. Ja. 226. Godb, 266.—lf one of ſeveral joint - team Atk. 
comes and offers to be admitted, the lord cannot ſeiſe guouſfyue ; for the ſeiſure guouſgue is only the de 


ſomebody comes to be admitted; and joint-tenants being ſeiſed oer my et per tout, one of 
ſupplies the whole tenure to the lord. Roe v. Hutton, 2 Wilſ. 162. 


Holdfaſt v. The title to a copyhold relates back from the time of admittance to 
Clapham, ſurrender againſt all perſons but the lord: and therefore the ſurrenoe* 
LOS may recover in ejectment againſt the ſurrenderor,on a demiſe laid betv® 
— „te times of ſurrender and admittance. Before admittance, boweret, * 
Greene, ſurrenderee can maintain no poſſeſſory action; for, before that, the ef Jone 


\ 
7 


WW 

5 0 a ; 2 L py Fþ : Eliz. 
; not ou of the ſurreaderor z bet be holds it as a truſtee for the furren= Oro. Pr, 
lere 3 | v. Beard» 
ſham, 9 Mod. 75. And gu, Whether he can maintain an ejectment againſt the lord or a ſtranger? 


[1 So, in the caſe of a deviſe of a copyhold, nothing veſts in the deviſee Roe v. 
8 or ſurrenderee, or in the lord before admittance; for, until then, the yy * 
- eſtate is in the ſurrenderor; and therefore, if a ſurrenderee be attainted © - . 
of felony and executed before admittance, no forfeiture can accrue to the 
* to be abſolutely ſettled, whether a ſurrender ſhall be 3% 1 p. 
ſopplied in favour of a grandchild or not. It was determined in the caſe Wms. 
Kettle and Townſend in the Lords, that it ſhould not be ſupplied, but 61 Watts v. 
the doctrine has been ſtrongly controverted. _ * Bullas, 
Chave. 477. Furſaker & Robinſon. 1 Vez, 121. Allen v. Poulter. ' 3 Bro. Chan. Rep. agr. 
Chapman & Gibſon. 


47x 
Though an equity in copyholds may be deviſed without a ſurrender, yet 2 
that equity muſt be ſuch as would have been deviſable if of freehold pro- 461. - arty 


perty, If the equity be in tail, the entail mult firſt be docked. Watk, : 

f n. lxxxii.to 

Sub. Ten. 428. 
A deviſe of copyholds to a charitable uſe ſeems to be within the ſtatute Attorney- 
9 Geo, 2. c. 36. General v. 


Lord Weymouth W al. in Canc, Hil. 16 G. 3. MS. 


Alibougb Id. By ſpecial cuſtom a deviſe of a copyhold may take effe@ without ſurren» 
* 12 we. ies Wiot's caſe, P. 35 Elia. C. B. | 


if he becomes bankrupt. Taylor v. Wheeler, 2 Vern. 565. 


debts ;- and the teſtator left no real eſtate, but his copyholds, Lor1d Hardwicke ordered 
tire ſurrender of the copyhold to be ſupplied in favour of the creditors, Tudor v. Anſon, 2 Vez. 
532, By the law of (courts of equity, as now received, the want of a ſurrender will be ſupplied 
in favour of creditors, /o far only as may appear neceſſary for the payment of debts; and, conſe- 
quegtly, while any freehold eſtate remains applicable to that purpoſe, the want of the ſurren< 
der of the copyhold ſhall not be ſupplied, notwithſtanding the expreſs intention of the teſtator 
to charge the copyhold rateably with, or in preference to the freehold, Drake v. Robinſon, 1 
P. Wms. 443. Haſlewood v. Pope, 3 P. Wms. 32z. Mallabar v. Mallabar, Ca. tem. Talb. 58. 
Heller v. Tarrant, id. 3d edit. 188. note. Coombes v. Gibſon, 1 Br. Ch. Rep. 273. Lindopp 
v. Eberall, 3 Br. Ch. Rep. 188. Bixby v. Eley, 2 Br. Ch. Rep. 325. 5 


(Equity will Supply) So, in favour of a wife. 1 Vez. 228. 2 Vez. 1 And this, though 
bee be weed] and it cannot be extended to the deviſees over. 1 OLIN 
Br. Ch. Rep. 170. But it is not material whether the heir be totally difnberited by bis , Fo 
that he hath ſome proviſion, Hawkins v. Leigh, 1 Atk. 387. Chapman v. Gibſen, 3 Br. Ch. 
Rep, 10. Pyke v. White, i 286. Nor is it material (a gh formerly doubted, as in Roſs 
*. Roſs, 1 Eq. Caf. Abr. 124), whether the younger children are otherwiſe provided for, or not. 
Kettle v. Townſhend, 1 Salk, 187. Carter v. Carter, Moſ. 370. Cook v. Arnham, 3 P. Wms. 
3, and Ca. temp. Talb. 35. 8. C. Tudor v. Anſon, 2 Vez. 582. Pyke v. White, 8% fupr. 
bs, with reſpect to the wife, Briſcoe v. 8 Gilb. Eq. my. 121, Smith v. Baker, .x 
Ak 386. But if the heir at law be zot a child of the teſtator, &c. although wholly unprovided for 
the deſect ſhall be ſupplied in favour of the wife. Chapman v. Gibſon, 3 Br. Gh. Rep. 178.— 
lf only part of the copyholds deviſed be ſurrendered, equity will ſupply the deſect iu favour of 
I 8 child as to the reſidue, if it be manifeſtly the intention of 1% teſtator that they ſhould 
paſs, Banks v. Denſhaw, 3 Atk. 586. Secs, if there are words in the will reſhiQive of the 


Erile to the part ſurrendered. Barker v. Barker, cited ibid, | 2 
(Nor will Equity) See ace. 2 Vez. 582. 3 Atk. 508. 1 WIC. 161. #77 
(4. If Lands) Macey v. Shurmer, 1 Atk. 390, Tuffaell v. Page, 2 Atk. 37. nod 
Barnard, N. Car v. Elliſon, 3 Ack. 73. Allen v. Poulton, x Vez. 131. Macnamata 

„ Jones, 1 Br, 0 . 1 
8 2 (4 Fan* 


-_ 


(In favour of Purchaſers :) It will alſo ſupply againſt the afſignees and creditors of the patty, 


(But if e Man) But where a general deviſe of real eſtate was preceded by a direQion to 
a debe. : 
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„ _£ APAD.  - 
I Fame end An this, it teme, without any Particular cbſtetp. 1 II. Bl 3 4 


cuſtom for a feme covert to ſurrender her lands without the aſſent of Her huſbang, is hag” 
This was the point which the comt of Common Pleas profeſſed to determine in the eaſe of gy, 
ens v. Tyrrell, 2 Wilf. 1. But the To e to 3 no aer — an A= that a far 
render by a feme covert, in which the huſband neither joins nor _allents, cannot be pg 
Ser e neetatls Make by the Feta of Lord Loußh boroùgb. C. . ike on 
.of Compton v. Collinfon, 1 H. Bl. 342. The point in the eaſe" of Oompton 9. Collin, 
was, whether a mat ried woman living apart from her huſband, under articles of ſeparation, s 
which he eoyenanted that ſhe ſnould enjoy to her own ule all ſuch eſtates as ſhould come to her 
during the coverture, and that he would join in all neceſlary conveyances, and in furrenderin 
the copyholds to ſuch uſes as.ſhe ſhoyld appoint; could ſurrender the copyholds without the hi. 
band joining, and without a ſpecial cuſtom for ihat purpoſe? And the court was of opinion ha 
| ſhe could; for that the wife is tenant of the copybold, and not the huſband ; that the eſtate cu 
be forfeited. of ſurrendered only by her acts, not by his; that the authority which he acquies by 
his marital rights to difect and control her acts, was, bo Mis covenant in the preſent inſtance, i 
nulled or at leaſt, ſuſpended; and there was then no impediment to the validity of an act paſſed 
in the @urt of the manor, between ber and the lord. 


(A Copybelderſartendey s:) 2 Term Rep, 434. S. P. 
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; Page 
b =. Bevin) 80, during abs life of a widow who is admitted to her free-bench, the 
beit may incut a forfeiture of hiseliate by being attainted of felony. 1 Leon. 1, 

- JA forrender by an heir apparent in the lifetime of his anceſtor, whom he ſurvives, will not 
eſtop bis heir from claiming againſt the ſurrenderee. 3 Term Rep. 365. 
1 A Copybolder may) It was adjudged in the Common Pleas, that the ſurrender was void, and 
= that judgment afterwards affirmed by the court of King's Bench. Sir Thomas Jones, 153. and 3 


©" (8) Of the Operation of the Surrender in palin 
(H) Of tb | the Eſtate; And herein. gt 


(4 AF is granted) That a ſurrender of a copybold to uſes is not to be conſtrued with the 
: fame ſtriftneſs as. a common law conveyance, was expieſsly determined by two judges againlt 
Holt, G. J. in the caſe of Fiſher v. Wigg, 1 P. Wms. 14. 1 Ld. Raym. 622, 2 Vez. 257.; but 
des idle „Coke, x P. Wms. 70. The diſtinction however, hath been recognized in later cala 
*Rigden v. Valliere, 2 Vez. 257. Goodtitle v. Stokes, 1 Will, 341. 


; 


824 


(1) Of Fines payable by Copyholders: Au 


FOES ' herein. 6 


—_ = Co. — « 

e — — — — 
—_ by — * — — — 
. * — — « — 


% 47 * 8 3 | | 7 | 15 
(4 1 be due) It is due, it ſees, without any ſpecial cuſtom. Dougl. 729. Bat Lov 
C. B. Gilbert queſtions whether it be due without a particular cuſtom, upon the alteration of the 
Mord by death. Gilb; Ten. 275. The executor of a copyhbolder, for a long term of years, l 
; compellable to be admitted, and to pay a fine. Earl of Bath v. Abney, 1 Burr. 260. The 
Er m_ of 8 caſe was, whether the fine became due on the change of the tenant, ot on dN 
"ij : the ate On . . 6 1 ; 4 
„Due e Where by the cuſtom of a manor, general fines are due on the death 
59 che laſt admitting lord; huſband, tenant for life under a marriage-ſet 
3 1 0 ment, is entitled to a fine upon the death of his wife, the laſt admit 
\Fpit« 487. Jady. 99 8 ; 
{If @ Copybolder in fee) In Ventr. 260. it is reſolved, that the lord may aſſeſs one fine ſut le 
© particular eſtate, and another for the remainder, And in the ſame caſe, 1 Mod. 120. Holt, C 
J. faith; „ If a fie be aſſeſſed for the whole eſtate, there is an end of the buſineſs; but l 
+" fine be aſſeſſed only for à particular eſtate, the lord ought to have another,” 
38 5 But tenants in common ſhall be ſeverally admitted, and pay lere 
oh 8 fines. | e f / 
ym, 631. : TALENT 
{Drury v.. | The lord is entitled to a fine from the aſſignees of a bankrupt; to 1 
—_— which, it was recommended by Lord Hardwicke 0 io except copybolds © 
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of the deed of aſſignment, that when Nb e. ſhould be found, the 
WW ommiſſoners/might aſfign to him in the ſirſt inſlancce. 
Though if one joint-tenant die, the ſarvivor mall have all without any 1.4. a 
new admittance or fine; yet it is otherwiſe as to co-parceners and tenants in Co. Comp, 
common. Fc | — ſ. 56, Watk. ＋ 
N n. clxxiv, do Gilh. Ten. 478. 
(No Fink ii due,) In ſome manors no fine is due upon the admiſſion of the heir. 3 Tom | 
Rep. 163. 4 fortiori, not upon a mere covenant by the copyholder to ſurrender, though ſuch 
covenant be preſented by the homage, Rex v. Lord of the Manor of Henden, 2 Term Reg. 
484. 9 88 p , p , . = N 


| a Ry 
As the lord may. aſſeſs a fine out of the manor, fo alſo may he make it Vagley v. 
payable out of the manor. 55 : — | 


(rer (4) uncertain) A bill in equity cannot be brought by a ſingle copyholder to be relie ved 
again(t an exceſſive fine, in regard the fine inſiſted on to be exceſſive, ought to be tried by à jury. 
But Lord Chancellor King admitted, that a bill might lie in order to ſettle a general fine to be 
paid dy all the ous ' tenants of a manor, to prevent à multiplicity of ſyits, *Cowper v. 
Clerk, 3 P. Wms. 156. | _ 
The court and jurors ſhall be judges of the 5 without ſuit in Chancery. Moor, 623. Bak 
d 4 , + | * 


the modern practice is to reſort to equity, Doug], 726-7. 


(Tos years walue) The lord cannot at this day ſet à fine at more than tas years walve upon 
an admittance on an alienation... Per Cur. 2 Will, 401. And two years . ralue, without 
ny deduQion, for the land-tax, is now fixed as the ſum alleſſable fof an arbitrary fine. "Grant 
/ / 


(4 caftom to þ J That the e was to he aceording tothe proves raſue was rute by le 


ö Ha'dwicke, C. J. at ai prius. Halton v. Hall:l, 2 Str. 1042. 
f L | ae 
+ li ſeems to be now ſettled, that in cafes where the lord is compe le fer Wat 
admit, and the beirs of the perſon admitted are alſo ſubject to fines, on EW a 
the devolution of the eſtate, a fine muſt not exceed two years improved «224 on 
E: nlue of the lands without deducting land-tas, &c. except quit-rents. and Aab. 
But, where the admiſſion is not compulſory, as in voſuntary grants 3 or in 659. Whar- 
nd caſes of copyholds for lives where-there is no right of rengwal ; or where don v. King. 
* - 222 the fine is only payable oh the adMiſſion of the pur. _. s 
(4 1 * 0 | heirs are not koable ; an arbitr fi wi nat be reftrig >. 79652 
0 but may exceed the two years value. emen a 1 ren e 
chang | A * | 1 
If a copybolder refuſe payment of a fine, debt lies againſt him. - And 1 Lute 393 
- i vill lie at the ſuit of the rde executor. LANE in x r 24nd 0 . 25 
155 General indebitatus afſumpſit will alſo lie. But in afſſumpfit for the reco- Whitheldv, 


ery of an arbitrable fine, the plaintiff muſt prove that the ſum ſtated in | - 
1 us count to have been aſſeſſed, amounts to two years value of the eſtate, eg ll 
TTP ſup thas tha laid in the declaration... Ate, if, = 
. e ation be for ſereral ines, the declaration may ſtate generally, 75. gue 
that the defendant was indebted to the plaintiff in ſuch a ſum, vis. the © 
mount of all the fines due,) for — ded due and payable to him. 
But if, in ſuch caſe, any count ſtate one fine, although che others Rate 


. . d * * * . 
«, and there are entire damages; and indgwent far the plaintiff, it is 
cox. + * " # 9 8 4 0 — p = | 6. - ; - 
« - * £74 # Fd © N 9 » #8 4 #41 b Fw $ 45 * - 
And 2 4 


262 F „ 
wege v. - And affumpſit will lie for a fue afſeſſed- on the admiſkon of an iat, 
Dart. as it ſeemed to Tater, J., whit be is an infont;; but certainly 1 
11%. comes of age, and continues to enjoy the eſtate, | 


- : 
: K 


1 ah 


e Of the Extinguiſhment of the Copybold: 4. 


e þ | | 
1 7 — 4 Co. 34. b. Cro. Eliz. 103. 262. 2 Leon. 208. 

82 1 v1 Rom 5 E 
f 8. 1 copybolders) By a grant of a manor with an exception of the waſtes, the waſtes are ſe- 
vered from the manor, though the copyholder continues to have a right of common thereon by 
immemorial cuſtom. And after a grant of the foil of thoſe waſtes to truſtees for the uſe of the 
copy holders in free ſocage, the lands, when incloſed, will be freehold, and not copybold, Revell 
v. Jobnſon, a Term Rep. 415. 4 . 


x Salk, 366. Where 2 copyholder claims common in the waſtes of a manor, it pro, 

$672 perly and ftriftly belongs to his eſtate, and if he enfranchiſe his copyhold, 
Þ that caſe his common is loſt ; but where he claims it out of the manor, 

it belongs to the land, and not to the eſtate, and if he enfranchiſe the 

cece.ttate, the common continues. 5 6 | 

3P.Wms, It ſeems vow to he ſettled, that by the acceptance of a feoffment or 

9. Dunn & other conveyance of the freehold by a copyholder ſeiſed in tail, the entai 


«16-1 will be deſtroyed even as to the iſſue. | 


Rep. $15. Wynne v. Cookes. 2 Vez. jun. 524. Chaloner v. Marſhall. And ſee 1 Vem, 3g; 
4 4 


1 


Parker v. Turner. 


gr. The cafe of Melwich and Luther relative to the power of a grantee of 
5 r of a manor to hold courts does not ſeem to 


1 — 


” * 17 * 4 renn Ee Enn WF 5 * > T8 * 


: (4). Of Fozfeiture; And herein, 
483 0 | pe” 1 
87 the jury) It is holden by Lord Coke, that a preſentment ts neceſſary to make a forfeiture 
in thoſe caſes, where the lord cannot be preſumed to have notice of himſelf, as if the tenant 
commit felony. But it is ſaid, Cur. alibi, that preſentment is not of neceſſity, but only for 
the Lord's better inſtruction, and he may take notice himſelf, if he will. And indeed the reaſon 

ven by Coke is of no cogency, viz. that becauſe the lord cannot by intendment have notice of 

e that therefore he ſhall have no advantage of them without preſentment ; or if he 
can take notice of them, why ſhould he not, ſince preſentment is not that which gives title, bot 
_ only lets him know what he hath a title to. However, it is ſafe to get ſuch things preſented; 
_ und if there be g cuſtom for it, it mult be purſued, Gilb, Ten. 331. 8 74 


2 Roll. Abr. The non-payment of a reaſonable fine, upon demand, is a cauſe of for 
' $876 3 Ee): feiture. Ser di, if it be unreaſonable z or it be doubtful whether it be rev 
Ent 647 4 ſonable ; or whether it be dus or not; or if there were no expreſs refulal; 
. © ors though there were ſuch, if it be paid within the limited tim. 
Gilb. Ten. The T. a bargain and ſale, though it be enrolled, does not ſeem 19 

Watk. be a cauſe of orſeiture of a copyhold. "9 . f W 1 | 124 E 

n. cxviil, p. 11. 7 | Hin 10095 pas He cout m4; 269 
Harg n. (3) Nor the executing a'deed of feoffment- will a letter of attorney to de- 


WES Lk beer ſein 3 for it does nor appear to be 8 forfeiture yatil livery be 2801) 
; 0 


. 
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|  CORONERS. ao > as. 


| A Lir. Rep. 265-8, Hetl. 8. 8. C. cites the opinion of Popham, that turning it 
: 09555 ground J not waſte. Gilb. Ten. 221. | is 
* J. thought the lord cannot dig for mines on che capyholder's lands. 2 Term Rep. 
707. . l ; * FP 
bY. Tage 485 
(The herd of the) 1 Le Raym. 551. Com. Rep. 51. 12 Mod. 378. 8. C. determined by a ma» . 
joity of a ſingle gps * NIN 5 _ 
| = | 
If « copybolder commit:) If there be a tranſmutation of poſſeſſion by a feoffment or iu 12 
1 the Jond's tight, becauſe it gains a fee · ſimple to the perſon to whom it is made or levied. In 


that caſe, therefore, and in that caſe only, the ſucceeding lord may take advantage of the forfei. 
ture, becauſe the act of forfeiture deſtroys the eſtate. Doe v. Hellier, 3 Term Rep. 173. 


The lat. 9 Geo. 2. e. 29. is exprefsly confined to infants and femes 
covert taking by deſcent or by ſurrender to the uſe of a laſt vill. 15771 2 


(If be that is) Any acts equally ſolemn will amount to a diſpenſation; as We, 7... 
homage of the death or the tenant who committed the forfeiture, proclamations for the heir to 
come in and be admitted. And gu. Whether the ſtatute of limitations will not operate as a bar 
to the lord's right of entry after twenty years? 3 Term Rep. 191, a, 3. t 


\ 4 


CN) TOhat Perſons map Surrender. 

N infant truſtee or mortgagee may furrender order of a court of See Term | 

ACS by virtue of the flat. 7 Ann. cap. AY 5 7 B. ol 
. þ wy 


(0) ot the Powez and Authozity of the Lord, 


HE caſe of Mclwich and Luther, in which it was faid, that the Cro. Flix. 
grantee of the freehold of the copyholds of a manor may hold a cul: 103, 104. 
tomary court and make grants by copy, does not ſeem to be laß. 4. 


— — * _— — 6 —— ö 


ORONERS are of three kinds, vis. 1. Virtute officii. 2. Virtute à H H. Þ, 
carte five commiſſionis. ' 3. Virtute elefionis, C. $3. 
1. The coroner virtute offi is the chief juſtice of the King's Bench, (.) The 
e, who by virtue of his office is chief coroner of Zngland, And though otherjudges 
a0 man who is killed in open rebellion can forfeit lands or goods, for he 4 cg 
cannot be attainted after his death; yet, it is ſaid ( f), that if the chief reign corgs 
pltice of the King's Bench, as ſupreme coroner, upon view of the body ners. 
a one killed in rebellion, makes a record of it, and returns it into the 4 Init-173. 
King's Bench, he ſhall forfeit his lands and But Lord Coke is (es 
as ta the forfeiture of lands: goods indeed may be forfeited by 
2, virtute carte. five commiſſionis, ate where by à grant toa _ 
bid or a corporation, they hate power to male or 3 or 

— 8. 


X . 5 % 2 


* 
234 
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a 1 


2 


CORONERS. \* 


- -. franchiſe. Thus, the mayor of London is, by charter, eoroner of Landn 
_ . the biſhop of Z/y has, by charter of H. ., power to make coroners withia 
the ifle of Ply ; and Queen Catherine had the hundred of Cobridge granted 
to her by the king in 35 H. 8., with power to nominate coroners. An 
in ſtat; 28 E. 3. c 6., which confirms the election of coroners to the cout. 
| ties, there is a ſaving to the king and others, who ought to make coronen 
Th by „within their franchiſes. | f | 
| I aim Tbere are two great precinQs too, that by the king's grants have pont 
Juriſdiction of granting or having coroners, vis. the juriſdiction of the admiralty, aul 
upon arms the verge ; the former, for inquiſitions of death on the high ſeas; de 
of the ſea latter, within the verge. The coroner of the admiralty is appointed by the 
1 40 : lord high admiral : the appointment of coroner of the verge is ſettled i 
this,atmoſt, Perpetuity in the lord ſteward, or lord great maſter of the king's houſ for 
only the time being. HS 2 | 
oncurrent . 


_ quriſdiction with the county coroners. 2 Str. 109). 


3. Coroners virtute electionis, are thoſe who by ſtat. Ve. 1, c. 16. md 
ſtat. 28 F. 3. c 0. are eligible by the county in the county court by the 
king's writ de coronatore cligendo. | | | 


— 


+ 


* 2 


2 W 


— () In what Places he hath Jurisdittion, 
Page 492 e e 1 

"(A Corencr bath) It is faid, that this is not part of the fea. Pütz. Coton. 399. 4 Inſt. 146 
2 Roll Abr. 169. An information was granted againſt a captain of a man of war lying in 71 
mouth harbour, for refuſing to let the coroner of Port/meuth come on board to hold an inqueſt c 
the body of a perſon who had deſtroyed himſelf in the cabin. Rv. Solgard, 2 Str. 4097, And. 
. . q | 


2 


0 Df his Authority and Duty in taking Jngui- 
5 jos — n to em 
ape 


(Jt is clearly (e] agreed) If the coroner take his inquiſition on view of the body, after log 
putrefaction, it is in the diſcretion of the court of K. B. whether they will receive it or not. K 
v. Cauſey, Hil. 3 Geo. 1. rY : on 

(17 « Dead Body) lt is indiftable as a miſdemeſnour to bury the body before, or without ſend- 
ming for the coroner, 1 Salk. 377. 7 Mod. 10. 

(Alſo it bath teen) But this he cannot do without the leave of the King's Bench, Str. 15 

granting of which is diſcretionary in the judges, according to the time and circumſtances 
I „377. 1 Str. 22. 533. | | 


x Burr, 1. If the corpner neglects to take an inquiſition, it may be done by juſtis 
of gaol- delivery, oyer and terminer, or of the peace : but it muſt de do 
openly: if it be done ſecretly, it may be quaſh : | ne 
"*>( reording to 4) eme); In Northumberland he may, by cuſt inquire of other felonies. WR" Powe 
| 120 5 Bat without cuſtom he hath no authority — — 55 1 than on den. e ne 
H. H. F. C. s. 4 5. | . 


>" 96 
1 


"my 1 
. — 


A " 4 a F — " 8 + Fe : of 3 acts no 
- (Dy Ot Traverling-and Quathing ſuch Jnquil 
TH MYST DT 397 vey 7 24,4 4 tions. N EN | 


r ao: 
(Abbe, it is Strongly) - The cobrt wl not «oblige the coroner to return the depoßtiang be fn 

. eos "ODE tion of ods fe, if there be nothing depending be ore them to wake 8 (ke x; 

cc Y. 2 tr. 1073. ; : , N ” * N R 


0 Wh 


: |, CORONBRS.. + F007, 4 
) cahere the Att of one Coroner 2 de as et- 


fettual as if done by them all. 
Page 497 


One coroner may execute the eh age 3 but if there 
qi _ one for the county, the the return muſt A in 1 name of all. 2 H. H. F. 


$6. 


© 


) of wicharging yi him, and for what mus, 

| ours puniched. 12 
n Cerene) As it is an office of freehold, the court of Chancery will not ſuffer 1 2 
ile, but on affidavit that the deſendant hath been ſerved with notice of the 2 —5— it, 
tk. 184. | 
e Corener be 8 If a improper inquiſiion vpon the jry wen de com. | 


ted. 1 Str. 9 


* 1 — 1 Fay * „ ; 19 
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CORPORATIONS, m2 


how corporations differ from natural maths 
6. Of the Qualifications requiſite to Members and Fes of Cor- __ 


porations. 

7. Of the concurrence required i in cot orate Ar 
4 Of the Regularity of their Proceedings. 
9. Of the Election and Amotion of the | 


| boy ey are gl A al 2 . | — 


: " 
x4 f 
__—— 2 * - Bn 
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1) Of the Nature and diferens Kinds of Cor- 
* porations. eee 


— The. uſe of the inſtitution of = ſalo-coryoration „ poor but by Sir W. 

lone, in, x Comm. 469, 470. But his ſucceſſor in the Vinerian/ chair thioks, “ that it 
7 bave been better to have given ſole corporations ſome other name. For, except the in- 
nity of purchaſing in mertmain, very few points of corporation law are applicable to them. 
e power of making vulid bye-laws, the'right of electing new, and of removing old members, | 
| the neceſſity of a common ſeal, as well as other matters, have little or no relation, except h 
corporations aggregate. 1 Wooddel, Syſt. 41, 2. rr | 


wh Corporations)" The cdjoorations of the vatrerfitieset this country av the 
. 1647. 1 Bl. Rep, 547- 


Page 500 "5 
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(B) 5 whom, and in what Pannez earn 


(The King, Y) x Bl. Com. 4, 3. | | 
* . One x 


4 wg" i 


oO TO Es og PO &ͥůu ' . TIS 8 
(One Cor poret ) But the city of Loss may make a fraternity or fellowſhip 
bers of which may Mort their claim of privileges under the preſcriptive right of — 


commonalty to erect fuch a company. Pazakerley v. Wiltſhire, 1 Str. 462. 


140 — — — 


Pepe 593 (C) Df the Names of Coypozations: And b 


Alſo, the Ki ) See acc. Knight v. Mayor, &c. of Wells, r Ld. Raym. 80. 1 
1 5 C. Bar with teſpect to the extinction of the old name by a new Be Flo, Of 
took this diſtinction; where the new charter alters the conſtitution of the cor ration, and ney 
models it, there they ſhall loſe their old name; but if the conſtitution as to all its integral pam 
Temains the ſame, though the new charter give them a new name, the old one remains, Af 
a mayor be added. or a mayor and maſters be made mayor and aldermen, or an abbot and © 
vent a dean and chapter; there they loſe their old name, becauſe new integral parts of the os, 
poration are added. But if the bailiffs and burgeſſes ville de Gippo, accept a charter conſtitatap 
them balliffs and burgeſſes ville Gipwici, and giving them farther privileges, this is a new um 


only, for the old corporation remains in its integral parts. Regina v. Bailiffs, &c. of Ipſwich, rej 
Ld. Raym. 1239. 2 Salk. 433. 8. C. | on 
Maſter, &c. If a bond be given to 4. B. (maſter) and the fellows and ſcholan ſore 
of Suſſex Suſſex and Sidney college, to be paid, c., to the maſter, fellows a 2 
College v. ſcholars ; this is a bond to the maſter, Qc., in their corporate capach M1 


Davenport, and not to the maſter, whoſe name is mentioned in the beginning of ti 
1 Wilf. 184. bond, in his natural capacity. | | 


Page 50 | 1 | 
75 F. V. ae But ſee 1 Leon. 307. Dy. 86. a. in marg. and infra. 


Turvill v. However, in legal proceedings, any variation from the true name of 
* , eorporation is fatal, even though the corporation be not a party to the 


1 ceedings. As where in an action on a South-ſea contract, the planif | 
1515. Rex declared it was for ſtock in the company trading ad maria Auſtralia, Angled bor 
v. Croke, vocat, the South-ſea company. Again, an act of parliameot gave po 
Coup 26. to the juſtices of the county of Surry, at their quarter ſeſſions, on the 5 c 


' plication of © the mayor, aldermen, and commons of the city of Lond: 
« in common couneil affembled,” to ifſue a precept to the ſheriff to u 
mon a jury to inquire into the value of certain eſtates : an order was na 
by the juſtices at their quarter ſeſhons, ſtating, that on the application a (twp 
% the mayor, and commonalty, and citizens, they iſſued a precept, & 

. this order being removed by certiorari into the King's Bench, it was d 
jected, that it Rated the N- to have been made by the mayor, « my 
monalty and citizens, inſtead af the mayor, aldermen, and commons, accon 

ing to the directions of the at. The court allowed the objection, Wii:: 
that the bodies deſcribed in theſe different terms were diſlinct, the a 
being a ſele& body, the other the corporation at large, and that they cout 

not go into the examination of any fact tending to reconcile ſuch at 

tion, or to ſhew that in truth the former were the proper perſons, 


) What things are incident to a Corporatid 
1 Bl Com. 80, corporations have as incident to them a common feal, For 20 
475. Day, Sn, being an inviſible body, cannot manifeſt its intention by any pf 
va, act or oral diſcourſe : it therefore acts and ſpeaks only by its cm 


For though the particular members may expreſs their private coor" 
to any act by words, or ſigniog their names, yet this. does not hind thee 
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CORPORATIONS. | 267 
, iu the fixing of the ſeal, and that only, (3) which unites the (b) The 3, 


> — 


er. 1 ' f ; A . . © 1 . 
ul Alents of the 2 who _— the community, and makes : 2 
point alſeat of the w ” part of a 


| | corporation 
| in the corporation-books, though not under the corporate ſeal, will be decreed in 
Eb gte el v. Dolu ich College, 14th July 1783, cited in Fonbl. Eg. Tr. 296. But fee 


R - n "OS: ——_— -_ l 
— am, — 2 — 20 _—_ 


iy - "Taylor . Dulwich College, i P. Wms. 655. | 

; x : WY 
i ow Corporations differ from natural j 
4 (5) Þ Perſons ; And herein. | 9 406 | 


( Although a Cor poration) Here it may be obſerved, that corporations, in thacks . 1 
rapiers of houſes or lands, are ſubject to the ſame burthens, to which ndividuals are ſubject in 


Tape charatter. They are inbabitant within the purview of the ſtatute of 22 H. 8. c. f. for 
. repail of bridges. 2 laſt. 703. They are liable to be rated to the poor within the 43 El. c. 


in re pelt of lands whereof they are ſeiſed in fee for their own profit, Rex v. Gardner, Cowp. 
They are rateable to the repairs of a church in reſpe of their corporate lands. Thursfeld 
Jones, Sir T, Jones, 187. So, they may be bound excluſively to the repair of a highway, or of 
hege. or creek, by reaſon of the tenure of certain lands: ſo, they may be compelled to do ſo 
foice o a general preſcription, that they ought and have been uſed to do ſo from time imme- | 
tial, ithout an alle gation that they uſed to do fo, in ieſpect of the tenure of certain lands, or 1 
any other conſideration 3 becauſe a corporation aggregate, in judgment of law, never die, and | 
efore if they were ever bound to ſuch-a duty, they muſt continue to be always ſo; neither is 
wy plea that they have always done it out of charity; for what they bave always done, they 
all be preſumed to have been always bound to dg. 2 loſt, 700. 1 Hawk. P. C. c. 36. $ 8. Mayor -® 
Lynn v. Turner, Cowp. 87. | : . 1 


D, „% So, e converſe, a bond or contract entered into by the body in the abſence of the 
ad, vill not bind; and upon this principle, if a bond be extorted from a mayor and commonalty 
the impriſonment of the mayor, the corporation may plead that impriſonment in avoidance ot 
bond, for during the impriſonment, the corporation may be conſidered as without a head. 2x 
4.12 Cowp. 224. 226, Los 


[4 Crrporation cannot) Gilb. Uſes and Truſts, 5. 170, Jenk. 198. Pl. Com. 102. 538. That 7 
by the ſtrict rules of the common law] for corporations are in point of fact frequently made 3 

lets for charitable uſes, and are compelled in equity to perform the truſts. But the doctrine 8 
the text ſtill holds with reſpect to the king. Gilb. #bi ſu pra. j 


2 * 7128 4 
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| 10 e ern Page 507 
(Grperations aggregate a! 1 H. Bl. 209. If they have neither lands nor goods, there is no 

tomake them appear, either in a court of law or equity; ſor it is a rule, that for a publick 
ern, the ſheriff cannot diſtrain any individual member of a corporation. Thursfield v Jones, 
a. 27. 1 Ventr, 351, Style, 369. conty. all cited Cowp. 85. But in an extraordinary caſe, 
ere they have no property, and will not appear, and where, conſequently, a court of equity can 
t no relief, the plaintiff may apply to the Houle of Lords, who will make a fpecifick order for 
ef. 1 Ch, Ca. 204. 2 Vern 396. S. C. cite. BY: | 


[4 Crperation Aggregate cannet diflrain) Cannot ſue as a common informer. 2 Str. 124t. marg " BM 
r ſummons to appear muſt be ſerved on the mayor, or other chief officer, and that is fu | 4 
Ch. izt. 1 Ch. Ca, 206, | | # 
lt u holden that a corporation aggregate cannot be ſummoned into the 10 C. 32. 4. 

tical courts : they may, however, be made ameſuable to thoſe K n. 29. 
um: for in the court Chriſtian they are cited by their proper names, 
ooh in their politic capacity z and if they ſtand out, they mull lie by the 
es in their natural capacity, Age | 2 
E * corporation Which has a head cannot ſue or be ſued without it, be- 22A f 5 67. 
10 e without it the corporation is incomplete. | * 
ſole ion, having two capacities, a natural and a corporate, (e) Plowd. 
45 „ _ in what right he ſues (a): but an aggregate corporation 12%» J. 


a. corporate capacity, a ſuit ia their corporate name can be ger on ; 


268 cCokrokArioxs. : 
* 1 Leon, only in chat capacity. ; and therefore, it is not neceſſary that a 


3. commonalty ſhould allege ſeiſin in right of the corporation (5), or 2 U no 

00 55 and ſcholars, ſeiſin in right of their college (c). (2), ora > ke 
 Anderf In an action of whatſoever kind, brought by a corporation, it h u n 
15 FLeſſary to ſhew bow they were incorporated ; but on the gener h 

| 11a diet pleaded by the defendant, it is faid, they muſt prove that they are à & re 


1536, ration. ; ; RIS 

Dutch Weſt An addion may be ſupported in. this. country by a foreign corporuim 
India Com- their corporate name and capacity; and in pleading it is not neceſan tþ 
7 Y- _ ſhould ſet forth the proper names of the perſons who compoſe the cong 

enriques _. ; 

v tion, or ſhew how they were incorporated ; though on the genen i 
* being pleaded, they mult prove that by the law of the foreign country ty 
z Were effectually created a corporation. | 


Pitts : But in juſtifying a treſpaſs committed in the aſſertion of a franchil 
Gainee; | privilege of a corporation, it is frequently neceſſary to ſhew not only 
Ld.Rayw. exiſtence of a corporation, but the manner in which it claims to be fv, 1 
1 Sun 8. ther by charter, preſcription, or act of parliament. 
In equiry, corporations aggregate anſwer under their common ſeal, 
not upon oath ; as therefore it is not very likely that they will diſcover 
1 8 thing to their prejudice, it is uſual for plaintiffs to make the clerk ar m 
Anon. ſurer, or ſome of the principal members in their natural capacity, co 
1Vern z. fendants with the corporation. This practice e to have comme 
2 p. in the time of Charles the Second, and was afterwards exprefsly ng 
3 niſed by Lord Talbot. 155 
Mcodamay When a perſon has reaſon to ſuſpect that he has ſuſtained an injuy 
v. Morton, perſons acting under the authority of a corporation, but cannot alcen 
1 Br. Ch, how far they are concerned, he may file a bill againſt them and their fe 
Rep. 471. tary, or other officer, for a diſcovery, before he brings an action at av, 
geſting that he intends to bring one, but cannot do it, without the diſco 
prayed; becauſe as the ſuit againſt a corporation is by original, the di 
th voy may he neceſſary before he can ſue out his writ. But if the diſco 
of any of the matters called for would be prejudicial to the corporation 
not be neceſſary to the plaintiff's caſe, the officer needs not diſcorer Ul 


en enn Parts. | ; 92 
R. v. Dr. If the majority of the members of a corporation are ready to pat is 
Wyndham, anſwer, and the head who has the cuſtody of the common ſeg], refule 
Coup. 377+ affix it, a court of equity will {tay the proceſs againſt the corporation 
aan application can be made to the court of King's Bench for a mand 

to compel him, which that court will grant. 


ame y, Neither can they, without deed, appoint one to ſeiſe goqds as ſorſeir 


1 * 


8920 the uſe of the corporation. 

I Mod. 18. 2 Keb. 567. cited 3 P. Wms. 424. 

a 1e 9 an e ; a 

5 3 1 8 Ty xy Nor can they, without deed, preſent a clerk to a living. 
n * 7 


mo * 20 The bank of England, or any ſimilar corporation, may without deed, 
Wins oi power their ſervant to make promiſſory notes, or bills of exchange, 11 
CLE. 


2 dame: and this is. the uſual practice with the bank. 
N Qualifications requiſite for Members or Officers of Corporations 


, . * 
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Nin. A dunkler, who! has ſerved an apprenticeſhip of ſeren years is 


Garth a48. v be-admined to the freedom of à corporation as well un other F 


* 


- 


CORPORATIONS. pn © 
bs ſolemn affirmation, by virtue of 7 & 5 W. 3.'c. 34. iv/equivalent to 1Ld.Raym, 


o the uſual oaths 3 for that clauſe of the ſtatute which provides that no 337: [ 
. -d by virtue of that act, ſhall have any office or place of profit in the $ Mod 40. 1 
Saen, does not extend to the freedom of a corporation. | 1 ; 
wy pough it be true that where an infant is actually mayor, or other chief 5 Co. 25. ! 
ol der of the corporation, this ſhall not avoid the acts of the corporation 1 — Car- 1 
, | reſpeſt to firangers 3 becauſe theſe acts are not the acts of the particu- 2, Rr 1 | | 
4 + ſons, but of the body corporate; yet it ſeems that where neither the v. white, N 
105 ons of the charter, nor the ufage of the corporation, expreſely autho- Ca. Temp. f 
1% he election of an infant into a corporate office, he is not capable of Hardw. 8. Hy. 
* Ig elected. 7 3 . : 8 | 1 
7 Neßdence within a corporate town is not neceſſarily a previous qualiſica- 1 
7% &or the freedom of the corporation, and the freedom, when once ob- f 45 


ied, is not forfeited by non reſidence: but by the conſtitution of the cor- 

fon, whether by preſcription, or the expreſs words of the charter, reſi- 

ice may be requiſite as a previous qualification (5): and, where that is ( 551 Bar- 

tile, the court of King's Bench will grant leave to file an information, natdiſt. i 38. 

the nature of guo evarranto, againſt the governing part of the corporation, 1 rr 374. 
1 


BY "254 ar” 2 
F 
4 


al admitting perſons non-reſident. 4 Bayes. 
* Carth. 503. 

of Nhere a man is already a member of a corporation, reſidence is not a 

* elent qualification to his being choſen to a corporate office, unleſs ex- 
oy ly required by the conſtitution of the borough ; but though reſidence be 0 i 
1 required at the time of the election, an abſent perſon muſt not be choſen p. 5. 55 
. lubrely for any finiſter purpoſe, and if he be, the election will be abſo- 98 
yo} wid. The corporation of Cambridge, on the charter-day for the clec- Re K+ 
cen of a mayor, elected a perſon who was an officer in the army juſt gone to Mayor, Kc. : 
* nb America, and without the leaſt probability of his returning till long of Cam-. yi 
* r the year would be expired: the electors were ſufficiently appriſed of 3 5 F 


fab, at the time of the election, and ſoon afterwards had expreſs no- | 
e given them of it, but refuſed to proceed to a new election; and it ap- $ 
red they bad elected this abſentee, for the purpoſe that the preceding 
jor might hold over, which it was pretended he might do by ancient 


"yy je, and by virtue of a charter of Charles the Second. The court of King's * 
n held that this was merely a colour to avoid any election at all: that L's 
* clectors had choſen this perſon becauſe they knew it was impoſlible for FY 
| d to execute the office, and that the election was abſolutely void. bY 
"mn by the proviſions of a charter, reſidence may be required as a previous Rex v. #1 
"= ication for ſome offices and not for others. Heath, 1 | 
Barnardiſt. 
rfengl 416, 9 
bee further on this head, tit, * Offices and Officers” (E) (K). | 15 


7. Of the Concurrence required in corporate Acts. 


Mere no ſpecial proviſion is made by the conſlitution of a corporation, 1 Kyd on 
Whole are bound by the acts, not only of the major part (a), but of the Corp. 402. 
r part of thoſe who are preſent at à regular corporate meeting, whether 9 
dumber preſent be a majority of the whole body or not (5). So, though A 
particular conſtitution require the preſence of a ma ority of the whole num- 232. 
Jer the concurrence and conſent of a majority of the whole is not neceſ- (5) Cop. 
i It 18 ſufficient that a majority of the number preſent concur (c). So, K Burr 
Ne a number leſs than the majority of che whole, are by à particular con- 10 ; 
88 ſtizutioa * 


* 
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ſtitutlon competent to do a corporate act, the act of a majority ot tha 
| | number is equivalent to the act of the majority of the whole: thy, by 
6; - -  - conſtitution of the city of London, forty are ſufficient to form 2 cou 
1 ; common council, though the number of common councilmen greatly ex 
 - the double of that number, and a majority of the forty, if no more be wb 
- Attorney= hind the whole corporation. So, where it appeared that king Edward F 
Sixth, by charter, incorporated twelve perſons by name, to elec 2 cul 
2 Ack. for the church of A irton, in Lincoln/hire ; and by a diſtin clauſe, Im 
| the twelve were to chooſe a chaplain to officiate in the church of $i 
within the pariſh of Kirten, with the conſent and approbation of the ax 
part of the inhabitants of Sandford; on a vacancy, two of the three cu 
chaplain, with the conſent of the major part of the inhabitants of Sa 
the third difſented : the queſtion whether this was a valid election, c 
before Lord Chancellor Hardwicke, he is reported to have expreſſed uf 
thus :—* It cannot be diſputed, that wherever a certain number are ix 
porated, a major part of them may do any corporate act; fo, if all e »k 
moned, and part appear, a major part of thoſe that appear may do a 3 
rate act, though nothing be mentioned in the charter of the major part, x 
is the common conſtruction of charters, and I am of opinion, that thet 
are a corporation for the purpoſe for which they are appointed, and thy 
major part of them may do any corporate act: this was a corporate ad, 
the choice too was confined, and conſequently, it was not neceſſary t 

the three ſhould join.“ | 
[Rex v. Where a charter requires an act to be done by the major part of a 
Newſham, body, no corporate aſſembly can be compoſed of leſs than a majority d 


Say. Rep definite body, when complete; and conſequently, when the number b 
. Grimes, duced below that majority, the power of acting is at end. But in ſucht 90 


5 Burr. if the number be indefinite, the words major part have no operation 
2598. Rex any number of the body, duly aſſembled, however ſmall, is ſufficient wk 


Fo (try a corporate aſſembly, | 


Rex» v. Monday, id. 530. Rex v. Bellringer, 4 Term Rep. 810. Rex v. Miller, 6 Term Repa 


| / Rex v. With reſpe& to the head of the corporation, there was this differ 
* 145 o, between a corporation aggregate of one perſon capable and many incyd 
i 8 and a corporation aggregate of many perſons capable, that in the forme, 
v. Sutton, in the caſe o f abbot and convent there muſt have been the concurrene 
10 Mod. 74. the major part, and of the head beſides, becauſe the abbot only afted 
Cotton v. the conſent of the major part of the reſt ; but in the latter, as io the 
1 Str. 53, of maſter and fellows, or mayor and commonalty, the head is but ane 
EN of the acting part, in the ſame manner as any other individual; ad de 
fore, without a particular uſage, or the expreſs proviſion of a chant, 
has no caſting yoice. | 


Ad Raym. Where it appeared that an officer was removable by bailiffs and bug 
22 34 the greater part of them, of whom the bailiffs to be two, and 
ſaid in the return to a mandamus, that he was removed by the bailifs 

burgeſſes, the bailiffs being then preſent, the court held, that if the 

conſent of the bailiffs had been required in this caſe, their conſent ſhoul 

| intended, either as actually given, or as included in that of the major n 
but they held that it was got required; for that, as in all corporate ae 

act of the majority is the act of the whole, ſo the bailiffs being the ber 

dhe corporation, nothing could be done without their preſence, though l 

not been expreſsly required, and its being ſo required did not render i an 

© concurrenge pecedlary, NT Fes * 


i 


* * 
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head office of a corporation is veſted in more than one perſon, i Kyd on 
Ro of two bailiffs, the preſence of both is abſolutely neceſſary, be- Corp. 428. 
- both fill but one office. 2 ATE, 
Where the proviſions of a charter direct that the new mayor ſhall be Ren v. 
his predeceſſor, the as yg only of the latter is not ſufficient : Ellis, 
nothing muſt appear from which his 2 Str. 994. 


orn 


te muſt alſo be his aſſent ;3 at 


8. Of the Regularity of their Proceedings, 


— 


Where corporate acts are to be done, not on a charter day, and by a ſe- Ca Temp. 
a body, there muſt be a ſummons of every member, except ſuch as have Hardw. 151 
ſolutely deſerted the town. | 

And where there different aſſemblies in a corporation with diſtinct 

wen, and all the members of the ſmaller aſſembly are members of the 

re numerous ; if the more numerous aſſembly be ſummoned to meet to 

erciſe the powers lodged in them, thoſe who are members of the ſmaller 

nbly cannot ſeparate from the reſt, and exerciſe their diſtinct powers: 

tthere muſt be a ſummons for that purpoſe of the ſmaller aſſembly by 

The corporation of the city of Carliſle confiſted of a mayor, aldermen, Rex v. 
lf, and capital citizens, who together formed the common council, and Mayor of 
Ithe power of eleing capital citizens z the power of amotion was in the Carliſle, 


pyor and aldermen only, or the major part of them. The common coun- 8 


* | met for the purpoſe of tranſacting the buſineſs of that aſſembly; and the Nevinſon, 
* pyor and aldermen made an order for the amotion of one Poulter, a ca- 2Ld.Raym. 
100, ul burgeſs, for a cauſe which was allowed to be legal. The court held, 1335. 8. P. 


tthe removal in this caſe was not regular, and that there ought to have 
n ſummons for the mayor and aldermen to meet in their diſtin& ca- 


ity. 

|t hath been ſaid in ſome books, that if all the members of the corpora- Per Lerd 

u be preſent, by accident, or in conſequence of a ſummons to attend on 33 
particular bulinefs acts relating to any buſineſs done by unanimous con- — 

ne il! be good. But this is a point which hath never been ſolemaly gays, Hit, 

Fadoed oy . 2 Ve. 1, 
cited 

udvicke, Ca, temp. Hardw. 151. 1 Barnard. 80. Muſgrave v. Mayor of Appleby, * 

4 2 1d, Raym, 1358. Sce Kyd Corp. 434, &c. | 


20 | 

od e Vhere a ſummons is neceſſary, it is not ſufficient that the uſual and ge- Rexv. May- 

aner orders be given to the ſummoning officer ; the latter muſt actually do — ob 
= thing he poſſibly can to ſummon” all the members of the ſelect Ci. temp, 

uh ; X ardw. 1 

nd n WI | has been (aid, that though the aſſembly of a ſele& number held not on a es. 

ailfh ""*r-day, be irregular, unleſs every member within reach of ſummons, 1 Str. 326. 


| aftually ſummoned, yet that in the ſummons it is not neceſſary to ſpecify 
ſhould Particular act. However well-founded this may be, as bee to the Rex v. 


zjor Unary buſineſs of the co oration, it ſeems that, in the caſe of an amotion . 1 og 
e i corporator, a general ſummons to every member is not ſufficient; but pool, 2 Burr. 
e s neceſſary to mention, that it is intended to conſider the queſtion of 723. Rex. 

ng the particular perſon ; perhaps even that will not be ſufficient, but 3 


May be neceſſary to ſlate the cauſe of his intended amotion. This, how- caſter, id, 
u, does not appear to be fully ſettled, for ia the caſes where the * 738. 
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of menibers bus been held irregular for want of proper fummons, te i, 
mination hes generally proceeded on the circumſtance of there having ng 
no ſummons at all. 1 9 1 | | Ne 
Cog But no ſummons is neceſſary where a member is not refident wiki | rt 
3 It is laid down as a general rule, that where there is a uſual method af 
Mayor, &c. tice, that cannot be diſpenſed with, though there be an aQual fammon 


andRex v. all the members, unleſs indeed eyery ſingle member be preſent at the ne * 
33 Ke. ipg, and conſent to wave it. . 8 5 30 | | 
reemen of | if of 
Saltaſh, 5 Burr. 2682. | ; 1 1 rm 
Fes Where it is iotended to remove any one of the members or offices « Wii. -' 


, agg s _ corporation, it 1s, in general, abſolutely neceſſary, not only that he ſhould 
Glivde'z” ſummoned generally to attend; but he muſt have a particular ſummon 
call 4 Mod. attend and anſwer the particular charge alleged againſt him; for it ut 
33-37- be highly unjuſt, upon a general ſummons, to remove a man for pari 


offences, which he may have had no opportunity of preparing to anſwer, 


Chak: But there may be particular circumſtances, under which the ſumm oy | 
14 Ray may be diſpenſed with. Thus, ſays Hol, C. J. © a man ought not wi | 
"225. disfranchiſed until he has been heard in his defence, on notice and prepay to b 


1 Salk. 42. tion, and notice is only neceſlary for that purpoſe. Therefore, if a man} 
charged in pleni: comitiis, and ordered to prepare by ſuch a time, this y ** 
be good, though there be no actual ſummons, becauſe if the puny} 
heard it is ſufficient.” i 

If a party be charged with a particular offence in one aſſembly, ad e 

Whitaker's dered to prepare for his defence, he certainly cannot complain of want 

caſe, 21d. notice; but it ſeems very doubtful whether his being charged and anſve 

2 ing in the /ame aſſembly will cure the want of notice. 

2 Salk. 435. See 1 Kyd. Corp. 445, 6, 7, 8, 9. 


(a) Comb. Where a perſon is removable for non · reſidence, there is no neceſſi 
T 509m ſummon him before he is removed, becauſe he has abdicated the town, 
56 Fi "Fg is out of the reach of ſummons (a). But if he be removable for non-ate 
v. Trubody, dance at the corporate afſemblies, he muſt have had perſonal notice to an 
- 2Ld.Raym. and that his preſence was neceſſary ; for the uſual notice of the intends 


OT” meeting will not be ſufficient, unleſs that uſual notice be perſonal (6). 


152. 157. Vid. Sty. 151. 446. Palm. 451. 1 Sid, 14. 2 Sid. 97, Forteſc. 205. (5) Rex v, Ne , 
ardſon, 1. Burr. 517. 520. 540. 


Lad. Raym. A man may be conſtituted a burgeſs, or appointed to an office, by 0 
£262 450. ander the common ſeal, and then he ought to be diſcharged in the f 
manner: but where the party is conſtituted or appointed by election, 
thing more is required than an entry in the books of the corporation 0 
he may be diſcharged by an order entered in the ſame manner. nd ; 
Ld.Raym. So, where an office js granted by deed, the ręſgnation or ſurrender 08 
$03. alſo to be by deed ; but where an officer is appointed by election, the by 
Salk.423. poration may accept his reſignation or ſurrender by parol before them; 
| indeed,“ fays Holt, „a man ſpeak at large, and ſay he will be no lon 
: alderman, Tc. that ſignifies nothing: but if he come in an open afſembly 
the corporation, and there reſign his office, declaring that he will not cc 
due in it any longer, and deſire them to accept his reſignation, and be) 
, Kand elecg another in his room, this is a good reſignation.” — 
| | 01 


* 


* iam 


— 
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With reſpe& to the preſiding officer, it is to be obſerved, that, where 7 
---oers are not intereſted, all voluntary acts not neceſſary to carry on the 171 
cocks of the corporation, done by an uſurper or a mayor de fa#o, or un- 
1c the authority of either, ſeem to be void: and that ſome 77.” acts are , gr. 10999 * | Wl 
cid in both caſes. For though in the caſe of The King v. Liſle, the court Andr. 163. 
vel upon the circumſtance of the election of the defendant, not being a 2 
ereſory act, yet it appears from ſubſequent caſes, that the eircumſtance of 1 aig Corp. 
de 2 being necefſary is not alone ſufficient to make it good. _ 

lu the King and Hebden, the defendant made a title to the office of bai 2 str. 1109. 
Fol Scarborough, from an election under the bailiff.ſhip of Bat ty and Andr. 38 

m{rong, and on iſſue joined whether theſe were bailiffs or not, a record 10 
e judgment of ouſter againſt them was read in evidence; and on a motion 1 
vr 2 new trial, it was holden, that it was properly admitted; and the ſame WAR | 
idence was ſaid to haye been lately admitted in a trial at bar, in a caſe re- J | 
ating to the corporation of Orford, 4 | | 
lache caſe of the King and Grimes, a queſtion having been made, whe- 5 Burr. 
er the ſpecial »erdia found on the information againſt Fohn Leigh, for 2601. 
ſuing the office of mayor, and the judgment given thereupon againtt him, 4 
ere evidence in the preſent cafe againlt Grimes for uſurping the office of | 
apital burgeſs ; and to what degree it ought to be allowed; the court held 

to be admiſſible, but not concluſive, and, in fact, gave judgment againſt 
lim, on the ground that Leigh, who had preſided at his election, was not a 
htful mayor. In the firſt of theſe caſes, if not in both, the election was 
d act neceſſary to the preſervation of the corporation. 195 

Where the mayor's preſence is neceſſary at a corporate aſſembly, his de- 1 Barnard, f 
awe before a buſineſs, regularly begun, be concluded, will not invalidate 383. 1 
ut particular buſineſs, but the aſſembly cannot proceed to any thing elſe. > 


— 


9: Of the Election and Amotion of their Members. 


There cannot proper'y be any election to an office which is not actually gxin. 48. 

ant, for though it may be a practice in ſome caſes to chooſe a perſon be- 2 KydCorp. 

re-hand, which may be called an inceptive election, and on the death of 5- 

| predeceſſor, to admit the perſon before nominated, which completes the 

ion; yet ſuch an inceptive election is not binding on the eletors ; and 

den the vacancy really happens, they may ele& another. f 

If the election of a particular officer be, by ancient charter, veſted in one 2KydCorp. 

Ky, a ſubſequent one cannot of itſelf alter the mode of election; but if 6. 

| ſubſequent charter be accepted by the corporation at large, or if they 

queſce under it, and act in conformity to it, which is evidence of accep- 

x, the latter mode of election is valid. 

by a charter of Henry 4, it was granted, that the mayor, aldermen, and gkia. 574. 
1s of Norwich, might elect two to be ſheriffs of that city: Charles the 

wad, in the 18th year of his reign, by his charter granted, that the may- 

nd aldermen might ele& one ſheriff, and the citizens the other. — The 

&quent elections were made according to the proviſions of the latter 4 

er, and were held good by the opinion of two Juſtices againſt one. . 

The privilege of election may be in one bady, and the privilege of appro- 2 Salk, 436 

an in another: thus, the privilege of election to the office of; alderman in 

in and in Norwich is in the ward, and that of approbation in the may- ö 

ud aldermen ; but if the mayor and aldermen reject, without reaſon, 9 

holen by the ward, a peremptory mandamus will be granted to admit q, 
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' cawen, P. have notice of the want of qualification, their votes to him are throw 


| Withers, P. ſon, is to be conſidered as duly elected. 


Comp. 335. | | 9 
| Oldknowy. Where a candidate is propoſed in a corporate meeting duly afcni 


Nevinſon, 


= -::* | | 


( 4 Salk. 231, meeting holden in a corporate character, or at leaſt holden in the ct 


mo 


Reg. v. Bo. Where the perſon elected is unqualified, and the electors at the wy 


13. 8 away, and the perſon who has the next greater number to the qualißed pes 


$.G.2.B. R. . . ; 
cited in 2 Burr. 1020. Cowp. 537). Taylor v. the Mayor of Bath, M. 15 G. 2. B. R. Gel 


Wake and a majority of the perſons aſſembled proteſt againſt any eſection, wi 
— ; - hl 3 4 4A 6 any other candidate, the minority may elect the caudds 


Ses the caſe propoſed. | 
of the King | 
v. Monday, Cowp. 5 30., and 2 Kyd. Corp. 1), &c. 


Machell v. Where the time and manner of election are not fixed by charter ory 
ſcription, it is competent to a corporation to make regulations reſpecl 


2Ld.Raym. 
1355. New- them. 4 
ling v. Francis, 3 Term Rep. 189. 


Tidderley's It ſeems now to be acknowledged, notwithſlanding the opinion of 4 
CS 3 Coke (a) and others, that every corporation aggregate hath, as incident 
expo it, a power of removing its members for reaſonable cauſe. 


2 Str. $19. . | 
Rex v. Richardſon, 1 Bur. 517. (a) James Bagg's caſe, 11 Co. 99 a. Yates's caſe, ty. 4 
Rex v. Mayor of Coventry, 1 Ld. Raym. 392. Rex v. Mayor, &c. of Doncaſter, 214. Ry 


2 KydCorp. But this power, like every other incidental power, is incident tot 
$6." Doyg). corporation at large, and cannot be exerciſed by any ſele& body, uk 
"0 given it by charter, or claimed by preſcription, or in conſequence of a | 
Haddock's Jaw made by the body at large. And it is laid down as a general princi 
==" Sir that where by cuſtom a particular body has acquired that power, and a (liter 
RIS es ſequent charter in ſome reſpects new: models the conſtitution of the d 

Re poration, but retains the particular body, without reſtraining its cults 


ry power of disfranchiſement, the power ſtill continues in the partic 


body. 1 
2 KRydCorp. This power, whether poſſeſſed as incident to the corporation a tai: 
12 8 Nor veſted in a particular body, muſt appear to be exerciſed at 2 yh 


by virtue of which they are empowered to amove : thus, where it e 
ed by the return to a mandamus that the common council had the p 
of amotion, and it was alleged as a. fact, that the party complaining 
removed by thirty of the common councilmen, in the council chu 
aſſembled, the court held this to be inſufficient ; becauſe it did not a 
« that the thirty common councilmen were then and there aſſembled 
common council, as they might be there to feaſt, or for other purpoſe 
connected with their corporate character.“ | 
Braith A mandamus having been directed to the mayor, bailiffs, and bury 
waite's caſe of the town of Northampton, commanding them to reſtore one Brait 
Venti. 19. to the place of common councilman ; they returned, that by letters pi 
of incorporation, power was given them of holding a common col 
conſiſting of a mayor, two bailiffs, and forty-eight burgeſſes ; that the 
er of removing any common councilman from his place upon juſt 


given to the mayor, bailiffs, and ſuch burgeſſes as had been 1 
1222 raith 


2 
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bende had been a common councilman, and committed ſeveral offen- 
£ which were particularly expreſſed ; and that the common council aſſem- 
led together and procured Braithwaite to be ſummoned, but that he did 

tt appear to anſwer ; on which he was removed from his office and place  *, 
| the common council, by the mayor and burgeſſes, by the authority, 
d according to the charter aforeſaid,” 5 

t vas objected, that this amotion was not according to the authority 
;reo by the charter; for that it was ſaid to be by the mayor and burgeſſes, 
b that it might have been by the mayor and al! the burgeſſes, many 
f whom might not have been mayors, whereas the charter confined the 
over to the mayor and ſuch of the burgeſſes as had been mayors ; but the 
:-4ion was Over-ruled, on the ground, that it muſt be intended that all 
e burgeſſes were preſent, and agreed to the amotion; and that as it was 
leged to be by the mayor and burgeſſes according to the charter, the diſ- 
ntof the burgeſſes who were qualified, was not to be preſumed. i 
This power of amotion, when poſſeſſed as incident to the corporation at 2 RydCorp, 
ine, cannot be exerciſed without reaſonable cauſe ; nor can it be ſo e er- of * 
bled either by the corporation at large, or by a ſelect body, whether given marg. 
charter or claimed by preſcription, if it be given or claimed only in ge- 

nl terms; but if a charter, by expreſs words, empower either the cor- To, 
ration at large, or a ſelect body, to remove an officer at pleaſure, or em- 8 88. Fe 
wer them to chooſe him during pleaſure, they may in either caſe remove 1 Ventr. 77. 5 
im without cauſe, So, a corporation by preſcription may, by cuſtom, 3% 7 
pre the power of removing an officer at pleaſure : but, in the return to a — 45 "OX 1 
damus, commanding them to reſtore an officer ſo removed, it will not 2 — bs 
luſhcient to ſtate ** that they are a corporation by preſcription, and that 1Ld.Raym. 
e king, by letters patent, reciting that they had a cuſtom to remove at 391. 
ure, confirmed that with other cuſtoms;“ they muſt allege the cuſ- 
m in politive terms, and not ſimply by way of recital in the letters 1 
ent. | —_ 
if an officer, either by the proviſion of a charter, ' or by cuſtom, be Pepis's case, = 
ble in the alternative for life, or during pleaſure, and he be choſen to 2 Show, 69. , 
minue during pleaſure, he may, at any time, be removed without cauſe: Ventr. 34a. 


d where an officer is removable at pleaſure, or choſen to continue during Rex v. 
Mayor, &c. 


38 


a th lure, the eſection of another is a determination of his office, without . 
1 j formal removal, or notice of the intention to remove him. So, if bury, 1 Str. 


mayor. for the time being have power to ele& a town-clerk, it 674. 
vs of courſe, that he may remove the former town-clerk at his : 2 14 
Mure. $ 9663 
du where an officer is removeable at pleaſure, the corporation in their 2Ld.Raym, © 94 
um to a mandamus, commanding them to reſtore him, ought to rely 1240, 33 
ay on that circumſtance ; for they cannot take advantage of it, if they 14 
turn a cauſe, and that cauſe be not ſufficient; becauſe it will then ap- We. 
u, that, at the time they removed him, they did not mean to proceed | 
their power to remove him at will. . j 
A common freeman cannot be deprived of his freedom at the pleaſure Warren - '# 
the corporation at large, or of any ſelect body, whether that power be caie, (ro. of; 
ned by charter or preſcription. - r | 
de caſe of a common councilman is, in ſeveral books, diſtinguiſhed, 7% 2 Roll. / | 
Ws reſpe&, from that of an alderman ; it being frequently holden 1 8 | 
i power of removal is good as to the former, and void as to the Runs 188. 


yo!3 3 I IVentr,77, | 
Bratt ; An 82. Rex v. 104 
Mayor, &c. of Coventry, 1 1.4. Raym. 391. Rex v. Burgum Andover, id. 710. 1 


T's --: To 12 f 


"A 
ji 
i 

oy 


62. corporate meeting for that purpoſe is neceſſarily incident, whether 
 Dovgl, 133. former be in a ſele& body, or in the corporation at large; and — 


: 8. 80. officer removed, muſt be ſomething which has ariſen ſubſequently wi 


* 


63. py 


3 Salk; 23. Provided they be ſuch as render him incapable or unfit to exec 


Fs 8 
Dougl. 177. buſineſs is obſtructed by his abſence, though his a 
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+ Sir Thomas So, if he make a riot in diſturbance of an election of a mayor ori 
F BEN. 433. officer, or endeavour to hinder one of the aldermen from attendin 


64. Rex v 


Lo * 4 89 * * 
* * — 


* 
* 


D K 4.4 A dats . 1 PE 4 IN 8 TON 5 F | 
2Kyd.Corp. ..- To the power of "”amotion, or disfranchiſement, the power of b. 


: 


is not neceſſary that the latter Thould be exp eſsly given by chatter or ch 
„ae by cuſtom. 5 . 
2 Kyd. 26 I be cauſe for which a member of a corporation is disfranchiſed, or 


© admiſhon of the one to the enjoyment of his franchiſe, or of the ohe 
the exerciſe of his office: the power of disfranchiſement or amotion d 
not be exerciſed for a defect of original qualification; that can ou 
- queſtioned by a proſecution by information in the nature of quo m 
Ca. temp. The offences for which a corporator may be disfranchiſed, or acorga 


3 officer removed, have been diſtributed into three diſlinet claſſes, 


538. . Firſt, Such as relate weidly to his corporate or official character, 


amount to breaches of the condition tacitly or expreſsly annexed 1 
' franchiſe or office. 9 

Secondly, Such as have no immediate relation to his corpora 
official character, but are in themſelves of ſo infamous a nature, as to1 
der . offender unfit to enjoy any public franchiſe; ſuch as perjum, 
gery, Oc. | | | | 
Ang, thirdly, offences of a mixed nature, being not only againl 

Corporate or official duty, but alſo indictable at common law. 
2 KydCorp. To burn or deface the charters or evidences of the corporation; 
1 raſe or corrupt the books, are offences againſt the corporate duty of a 
1Ld.Raym, porator, for which he may be removed; but in the caſe of a rafure d 
226. ks, the party muſt appear to have ated maliciouſly, and to the 4 
ment of the corporation, for it might happen that the entry, as it 
was wrong, and that he only made it as it ought to be. 


a Colt Lats common council, or hinder others who have a right to attend, fromy 


Sty. 477. .thither to do the buſineſs of the corporation; ſo, if he continue int 
and make orders, after the court is adjourned. 
2 KydCorp, Circumſtances which have no immediate relation to the cot 
Taylor, may be a ſufficient cauſe to remove a man from an office of mg 
office; ſuch as habitual drunkenneſs in an alderman, though it 
were drunk by accident, that would not be ſufficient cauſe to remote 
38a. 229. 80, it has been holden to be a ſufficient cauſe to remove a un 
dhe place of alderman, that he is poor and cannot pay the tarts 
: ſuch a cauſe wonld certainly not be ſufficient to deprive a mal 

|. freedom. al = 
Clegg'seaſe Bankruptcy, and not having obtained his certificate, is not un 
2 Burr. 732, cient, cauſe for removing a man from the office of common cout 
| though ſome one or more of the conſequences of bankruptcy maj es 


* . 


+.  becomelo, | | | ; 
-2-Roll. - Old age is not a ſufficient cauſe to deprive an alderman of hu 
| 8 | Non-attendance at che courts of the corporation is not ſufficient! 


removal, when the preſence of- the party is not wil . 1 
ence de un 


notwithſtanding he may have due notice to attend. 


Not 


+ : 
* 
— 
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Non-refidence within a borough. cannot be a ſufficient, cauſe to disfran- „e 
lige a freeman; becauſe he has his freedom for his own benefit, and his 23. City of 


120 
(ence is of little conſequence to the corporation at large. | Glide, 1 . 
ra But a total deſertion of the borough, by an alderman with his family, is 2 * 


god cauſe to remove him from the office, becauſe he is thereby render- Tiuebod 
{incapable of doing his dury to the 8 : but it is not a cauſe to 2Ld.Ra 
franchiſe him, becauſe, though he ceale to be an alderman, he may 275. Rex” 
il continue a freeman. Nor is it every temporary abſence, that will'be }; Lyme 

ad cauſe for removing an alderman ; he may have ſome reaſonable cauſe Dovgl. 149. 
* Ef abſence, as ſickneſs, or going to the Bath for the recovery of his health, 

r being employed in the ſervice of the king: he may leave a ſervant in 


- 2 3 —— N > 
+. .. "= JE 
„ 


ie houſe, which is a proof of his intention to return, and makes him vir- 7 
20 inhabitant; and, if he return before his actual amotion, that may n. NA | 
re the defect of his abſence, however long continued. It has been _— 2 1 
wy: golden, that it was not a good cauſe to remove an alderman, that he had Leiceſter TRA 
ed is the borough for four months with his quhole family. The length of 4 Burr. * mm 
ime which the party hath been refident, ſeems to be immaterial, provided * 30 Rex . 
To te reſidence hath been bond fide, and, in general, wherever non-refidence a Jo = mY 10 
as t0 ox gent, $4icr, 75 
goed as a cauſe for the removal of an alderman, or officer of ſimilar Rep. 466. 1 0 
a Jenomination, it muſt appear that reſidence is required hy the conſtitution Dougl, 188. Wn: 


be corporation, or that the buſineſs of the corporation has been'ob-27& © 9 
Irudted by the non reſidence of the party removed. . | 


BE Wherever non-reſidence is a cauſe of amotion, it does not render they, . i 
* ice ip/o facto void, but only voidable; and there muſt be an actual L 4 i 
Ay « oon before any proceedings can be had againſt the party for an uſur- Carth, 6896 _ 
ng. ne. ene ne 
: 1 0 * Ponſonby, . [ Þ 
as it 0 Say. 245. $ Br. P. C. 289 Rex v Heaven, 2 Term Rep. 172, bt 
yor of leis no cauſe of removal, that a corporator has uſed opprobrious or in- 2 KydCorp, ! + 
| kcent language to the mayor, or other priocipal magiſtrates of the corpo- Jaume. of 
trending . . : 11 : $54 6.4 » 'Ba oy 1 ' 
nee be call thy mayor, kaave, er 0 that be. has done that es. 
inve i execution of his office, which be cannot anſwer ; though the words. be 96. | 


p coaſequence of an admonition, from the mayor, for a malicious att 40 Clerc. 


44 


pother burgeſs ; as where a burgeſs being churehwarden preſented one of pity I br 


1 * e burgeſſes maliciouſly, without cauſe, for being abſent from the peram-- : * 

on; for which being rebuked by the mayor, he ſaid contemptuouſſy,. 1 

DT 
wod cauſe of amotion that a man has written a libel on the mayor, or C, J. Fore | 


* another member of the corporation, It may, in ſome of thele caſes, en a i | l | 
poper to commit the offender till he find ſureties for his gaod behaviour: 1 
ome of the offences muy be a foundation for an action at the ſuit of 


be party injured ; but they can be no cauſe of disfratichiſement : ſo, nei- 23 : 

- | : Pl 12 1 * wa Is Co. 94. 1 = 

. er can it be a good cauſe of disfranchiſement or amotion, that the cos. 1 

_ { of the party is troubleſome or diſpleaſing to the body at large. | - 
may 90, a cyllom to disfranchiſe for contemptuous words is void, even inthe 2 Salk. 446. 


ty of London, whoſe cuſtoms are confirmed by act of parliament, for 2L-d. Ram. 


— cannot extend to unreaſobable culloms, which ibis clear- ved, 
I 1 Veatr, 


＋ tr Ap asd eee 
nd o entr, 302. a, diftum of Twiſden, J. to the contrary. dee further on this point, Sir Thomas 
de I) * 5 caſe, Cut 393." * . W N Tg , e N 


Though | 


> 
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| g | 1 Mod.148. Though the power of conferring degrees, and of degrading, in the us. 
WW Forteſe. verſities, is in the vice-chancellor, maſters.” and ſcholars, affembledin, 
2 202> 4 Ld body; yet they cannot degrade without reaſonable cauſe; and it was de. 


3 > cided in the caſe of Dr. Bentley, that a contempt to the vice-chancellor, x 
4 = a judge, was not a ſufficient cauſe to degrade. | 
11 Co, 98. If a man threaten, or endeavour either by himſelf or in combination 
D. wich others, to do a thing againſt the truſt of his freedom, and to the pre. 
Judice of the publick good of the city or borough, but do not put it in 
execution; as if he threaten the ruin. of their charter or privileges, or 
diſſuade the payment of cuſtoms due; this may be a good cauſe to punik 
him as before mentioned, but not to disfranchiſe him. | 
| M.iſconduct in one corporate office is got a cauſe to amove the offender 
. aLd.Raym. from another ; thus, if a capital burgeſs be appointed cham erlain of the 
23 corporation, and miſcondud himſelf in that office, this is not a good cauſe 
0 deprive him of the office of capital burgeſs. 0 | 
Though an offence may ſeem. to have ſome. relatian to the corporation, 
226. or the corporate character of the offender, yet, if the corporation hare 
(Sid. another remedy, it is no cauſe of disfranchiſement: thus, the miſemploy. 
| 1 ie ment or non-payment of money, belonging to the corporation, is no ſuff. 
Dip; © Fran- cient cauſe, the corporation having a remedy by action; nor, a refuſal u 
chile, F. 35. pay his proportion of the expence of renewing the charter (a); nor ate 
F. 33. fays fuſal by a liveryman, to make the uſual payments for ſupport of the com- 
0D. cet; th (4); nor general diſobedience to the laws and orders of the corpor- 
Raym. 446. . y e | 2 
(c) 2 Le, tion; nor, as it would ſeem, the breach of any particular bye-law (f. 
Ravm. „ « #4 765 11 : 
1566. 2 Kyd Corp. 88. | 
LETT in For offences which have no immediate relation to the corporate office, 
but which the loſs of credit renders a ground of forfeiture, the corpo- 
ration cannot disfranchiſe or remove, without a previous conviction at com. 
mon law; for in ſuch caſes the corporation cannot try the truth or falſe 
Zane hood of the accuſation: it is for this reaſon, that it is no cauſe to remove 
28388 disfranchiſe a man, that he is indided of felony, perjury; forgery, l. 
2304 . belling, ot other” infamous crime, becauſe he may be acquited of te 
11 Med, charge. pit 19” 232 ˙ 
270. Forteſ. n 
275. Ca. temp. Hardw. 155. 1 Burt. 359. 


1 


- 


REY. þ With reſpect to [thoſe offences which are of a mixed nature, as being 
\ + Js; v5 not only againſt the oath and duty of the corporator, but alſo matters 1. 
Mayor, Kc. dictable at common; law, it ſeems to be exceedingly doubtful whether or 
of Derby, theſe the corporator can be removed without a preyious conviction. 
* Ca. temp. difficulty ith from the poſhbility of a difference of derermination by tvs 
= * 535: different juriſdictions, as the party may be remoyed by the corporation fr 
= caſes there the ſame fact, of Which he may afterwards be acquitted ou 4a trial by 
- Cited, Res jury. The queltion hath, been often diſcuſſed, but hath neyer receired® 
WIS Go depibere, |. 1 i bw wn os om 


$38. Rex v. Corporation of Doncafter, 2 Burr. 938/11 © 5 + 


's ders: It bath been aſſerted, that, after conviction, the king might, by wit 

* aN iſſuing out of the court here the conxiction remains, or out of 2 
. Wa tente, command the corporation to diſcharge the party conyicted 3 but this 

5 22. cited 5 - ; . | 
1 1 Butr. 525. trine has been juſtly diſregarded (d. 


1 


(4) 1 Burr. 530. 


1 * ©; 
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In ſome inſtances, too, the crown has reſerved to itſelf the power of Rex v. 
emoving at pleaſure all or any of the principal officers of the corporation; Aer: 
dul whatever may be ſaid as to the invalidity” of ſuch a reſervation, as Rep. lb. 
beiog repugnant to the purpoſe of the .charter, ſuch a power cannot cer- 8 
inſy be exerciſed to ſuch an extent as to deſtroy the. whole body at once, 

und lender the election of other officers: impoſſible. | 


—— * 


) How they are viſited. 

Li | 

PIRITUAL corporations are vilited in eccleſiaſtical matters 92 by : Bl. Com. 
8 the ordinary: eleemoſynary corporations are ſubject to the viſitation 480. 
of the founder, his heirs, or aſſigns; and other civil corporations to that (a) And 
of the king in his court of King's Bench. In reſpect of ſchools endowed, ks THe 
where no ſpecial viſitor (5) is appointed by the founder, and (perhaps it general vi- 
may be added) where his heirs are unknown or do not chooſe to act, it is ſitation, by 
pronded by the ſtatute of charitable uſes that they may be viſited by com virtue of his 


miſhoners appointed under the great ſeal. — 


power, deprive a canon or prehendary for incontineney ar other offences deſcribed in the ſtatutes; 
and this, of his own authoricy without obſerving all the preliminary forms the ſtarutes may ap- 
point, The King v. Biſhop of Chefter, 1 Wilſ. 205. 1 Bl. Rep. 22, But a biſhop, as viſitor of 
the dean and chapter, ſeems to have no juriididtion to determine between the members on the 
ſubje of their corporate property. Rex v. Epiſc. Dunelm. 1 Burr. 567. It is clear, that he 
cannot by virtue of ſuch power $I! up a vacancy in the Ralls cf the cathedral by lapſe. Biſhop 


of eleftion to ſuch falls, is a queſtion which hath not yet regeived a general ſolution. Id. ibid. 
% Wooddel, 474, 5. ( 4 ; 


lt is only over eleemoſynary foundations that the viſitatorial pqwer, pro» 1 Wooddeſ. 
perly ſo called, extends. For this power, as now underſtpad, is final and #74: 
concluſive, exerciſable voluntarily, in a ſummary mode, and without ap- 


* pal, And as the court of King's Bench cannot interfere till called upon, 1 Bl. Com. 
und its judgments are liable to be reverſed by writs of error, it ſeems to 481. 


vant two of the eſſential marks of wiſitorſhip. 

This kind of power appears ta be of very early date, mention being 8 x, , 
made of it in the beginning of the reign of Edward the zd. It was not 70. NY 
nroduced by any canons ar eccleſiaſtical conſtitutions, but is an appoint- Pl. 49, 31. 
tent of the law, and arifeth from the property which the founder had in 28 


de lands er for the ſupport of the charity. Henge, it is in the Rep, 363. 


toporation and his ſucceſſors z but if he appoint no one to exerciſe it, it to the Bi. 
5 nil deſcend to his own heirs, — . 

Qriſtian name, th hi hi itick ity; and it is not neceſſary to 
rr 
by f the founder dies without making any appaintment of a viſnog, and Rex v. 
ion heirs, it will ig that caſe deyolye ypan the king ta be exerciſed by Maſter, 

ite great ſeal. _ | ' 88. 

Hall, 4 Term Rep. 333. 


Where the perſons, for whoſe benefit a charity is eſtabliſhed, are got 2 Kyd, 183. 
ves incorporated, but truſtees or governors are appointed, as in 10 Co. 31. 
caſe of Sutton's hoſpital, the governors have a kind of viſitatorial power 2, Eden r. 


# het 6 the abject of the chair but where 09 ior js expel Wau ag 
wh en 2,682) 2 wa rr 


of Chicheſter v. Harwood, 1 Term Rep. 650. And whether he can, as viſitor, deeide in matters 


power of the founder to veſt it in any perſon and his heirs, or in a ſole If it begin 
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Attorney- appointed, and the legal eſtate of the endowment is velled-in the. 


General v. | | Wa 
To. nate, the latter, as to the management of the revenues, are ſubjeg wi, 


Alk. 164 juriſdiction of the court of Chancery. fl 
e v. Middleton, 2 Vez. 327. 3:18 | T 
2 Kyd, 193. As the power of appointing a viſitor is entirely in the founder; he men 

1 8 delegate it either generally or ſpecially ; if he appoint a general viſits, oe, 


3 Atk 663. without any reſtraint, the moe ſo appointed hath all incidents} poven. 

1 Ve. 78. But a perſon conſtituted viſitor 10 general terms, may be reſtrained in un. 

2 Vez. 328. ticular inſtances. So, the founder may appoint a Jpecidl viſitor for A appl 

1 Burr. 200. ,; 7. purpoſe, and no farther. So, he may make a general viſitor, ws 

yet appoint an inferior particular power, to be executed by another perle 0 

who will then be a ſpecial viſitor. Thus, the viſitation. of the corporzim 3s 

At large may be in one perſon ; and that of one of the itiembers, as of th 

; | head, may be in another: and if the founder of a college appoint a wk. 

tor of the head ſpecially, the general power of viſitation remains in ih 
founder and his heirs The manner too in which the viſitatorial 

4 | ſhall be exerciſed, whether general or ſpecial, may be preſcribed by th 

__ | . founder. ; 5 

e No technical or ſet form of words is neeeſſary for the appointment d 

. d viſitor. % Yiſitator fit Epiſcopus Elienſit, is an appointment of a gener 

Fe. 3 and perpetual viſitor But a perſon may be a general, or ſpecial iſ 

5 | without any expreſs appointment, by conſtruction and implication from 


— 


1-4 various branches of the.ſtatutes. 


Applaord's The ſentence of a viſitor, on ſubjects within his juriſdiction, is bull; x; 

—_— - caſe, i , ing? : . 
. ee and conclufive, and the king's courts cannot in any form of proceetin, 
oY. > + Ley, Tevievit. © ; 5 | 
Mn 23. 65. Raym. 56. 94- 100. 1 Sid, 94. 154. 346. Philips v. Bury, Skin, 447. 2 Tem MG ,,, 
iu 346, Rex v. Epilc. Elienſ. 5 Term Rep. 475. , Che 
0 3 Atk,674 Nor will the king's courts anticipate the judgment of a viſitor, ort bough 
away his juriſciRtion, if the caſe in which they are called upon to interſe et be 
appears to be within the ſcope of the general viſitatorial power yen! 

Rex v. In a return to a mandamus directed to a college, it is ſufficient to | 
Alſop "Pg . . | > datos 
28h 150. in general terms, that ſuch a perſon is viſitor ; for as viſitor, he has pom wi 

Skin. 13. to determine all matters that come as grievances before him, unleſs be l. 

particularly reſtrained by the ſtatutes, and ſuch reſtraint will not be la t 
ſumed, Nor is it material whether the grievance complained of beppen cit 
in the time of the preſent viſitor, or in that of his predeceſſor, and . fe 


N, The queſtion, whether there be à viſitor or not, may be ſometimes 


- 28tr. 1139. cided on affidavits ; but if a mandamus has been granted, commanding il erſe; 
ics party to whom it is directed to admit a perſon to a fellowſhip, oo an lar 
4 - davit of his election, the court will not ſuperſede the writ on affidavits love: 


there is a viſitor, "but will put the defendant to make a return; bert 

u bere the point is determined on affidavits againſt the parry com 
1 he has no opportunity to do himſelf juſtice by an action. 
Attorney- lagraſted fellowſhips in colleges, where the founders of them male 


"i or 
3 — 5. flatutes for their regulation, are ſubje& to the general laws of the ce 
'M 1 Vez. 58. and, conſequently, to the viſitor's juriſdiction. | Whe 


Green e Rutherfortp, is. 475. st. John's College v. Toddington, 1 Burr, 159 5 
e a indlependent members of colleges ate mere boarders, and hare 
cited in corporate rights, it follows, that they are not ſubject to the yilitor _ 


CORPORATIONS: „ 


on 1, and cannot obtain redreſs for any grievance by appealing to bim. Comp. 31g. 
— indeed can they in mattets of diſcipline obtain 66 4 a- court 8 
ap AN Coup. 315. 
I: ſcems rather doubrful whether a perſon who is nat yet actually a Rex et Reg. 
member of an tleemaſynary corporation bue who claims a right 10 become . 8 Jobn's 
| N I ok itn : 08 
ode, be a proper ſubje& of vifitmorial juriſdiction. 2 
| s 7 on” 2 | Comb. 
If it be queſtioned whether any viſitatorial power exiſts in the p * 2 ol 
applied to in that charaQ er, this muft be ſettled by the court of ing's 


eos | | | 
42 if a viſitor ſhould aſſume the power of making new ſtatutes, fuch Green v. 


. forth, 
1 Vez. 472. 1 Burr. 201. 


If the performance. of a truſt is to be deereed, a court of equity muſt be 1 Vez. 4. 
forted to, for a viſitor is incompetent to do complete juſtice. Sa, if a wy * 1 75 
olege agree with a ſtranger to grant him a leaſe, and refuſe to perform 8 328 

he agreement, the remedy is by bill in equity for a ſpeciſick perfarmance, 4 


0 not by appeal to the viſitor. ; 7 8 
« if the {tatutes of a college give to the ſame perſon who is viſitor the Rex vp 
ru over of appointing to an office one out of two perſons returned to him { ory | : 
0 y the college, he has that appointment not as viſitor, but by virtue of ſuch 2 Tore 
00 


xpreſs proviſion, and therefore muſt make choice of one of the perſons te- Rep. 290. 

urned to him: if he aſſume the appointment of any other perſon, the court * 

ff King's Bench will interpoſt. | * 

And the ſame common law judicature will interpoſe, if the viſitor be a Nen v. 

ary, Thus, where a mandamus was directed to the Biſhop of Cheſter, 2 fir 70). 
warden of Mancheſter college, requiring him to admit a chaplain, and in the year 


a here the two offices being in the fame perſon, there is a temporary mor | 


lenhon and the King's Bench muſt exert its authority. to veſt inthe 
X . | 5 crown the 

Htorial power over Mancheſter. eollege, whenever the wardenſhip ſhould be holde n in commen- 

z with the biſhoprick of Cheſter. St. 2 Geo. 2. c. 29. See too, 4 Term Rep. 244, : 


$ cited before the biſhop of Eh, as viſitor over the ſociety, to anſwer Biſhop of 

. four articles charged to be violatians of the ſtatutes; the King's 914. Ping. 
each granted a prohibition, becauſe the biſhop in his citation had nat ſet 107. 30g. 

nd his genuine authority. But the Houſe of Lords, on a writ of error, 4 Br. P. C. 
erſed the former judgment, and went into the conſideration of the ſe- INES = 
| articles, and, as to ſome, confirmed the prohibition, and, as to others,, zi 
Woved the biſhop to proceed. It was indeed inſiſted, that the king. was 


ofurpation would be reſtrained by the court of King's Bench. Rautber- 8 


Epiſe. Ceſtr, 4 


[a the caſe of Dr. Bentley, maſter of Trinity. collage in Cambridge, who Beotley v. þ ' 


riſtor (a) and the biſhop ſpecial viſitor only; but the King's (s) Yet it 4 


te made return, that he was viſitor of the ſociety ; it was holden, that after this 
bough a mandamus will not lie where there is a viſitor free from objection, determina- "8 


ma ach was of a different opinion and, in this reſpect, their judgement —— | - 7 


ms unimpeached. 


who is ge- 
neral viſitor of that ſeminary, 1 Wooddef. 487. 


Where the publick laws of the land are diſobeyed, the court of King's Nen et Rag. 
ach will interfere, notwithſtanding there be a viſitor, for his province 182 

ed to the private ſtarutes and domeſtick regulations. 130.4 
* —_— 


* 4 4 | WJ.» FF © 1 1 ö q 
[4 £ . ; * * . | 
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Rexy, If a viſitor refuſe to receive and hear an appeal, the court of Ki, 
Lace. Bench will grant a mandamus to compel him. 8555 0 Kin 


2 Term Rep. 338. n. Rex v. Epiſe. Elienſ. 5 Term Rep. 475. 


3 But where the viſitor has actually executed a ſentence of e 
it Ann, though he may appear to have exceeded his juriſdiction, a mandamus yil 
Cited in nat lie to reſtore the party expelled, for that would be to command the 
1 Wilſ. 209. viſitor to reverſe his on H | vi 

1 Bl. Rep. 25. 58. | | | 


8 * Lee, The party, however, againſt whom the ſentence has been executed, 


1 Will: 209, may have a remedy by ejectment (þ); or he may, it js faid, have an att 
(e) Ves, for damages againft the viſitor (e). | | 


470. 
2 Kyd, 282, When the viſitor has pronounced à ſentence, which by the ſtatytes of 
my N the college a particular officer is to put in execution, the court of Ning 
end. Bench will not compel that particular officer by mandamus, to do his duty; 
. becauſe that would be to interfere with the privilege of the viſitor, vis ir f 
Rexy, bas power to compel the proper perſon to execute the ſentence: butt 
. ſieems doubtful, whether, if the viſitor himſelf refufe to compel the execy 
Andr. #76, tion of the ſentence, the court will grant a mandamys directed to him fix 


that purpoſe, | 


war tad 


tion of Corpoꝛations. 


F 92 mne —— n reer 7 * N. e 
Page 509 (F) Ot the Diflol 
1 Roll, Bir where a corporation conſiſts of ſeveral diſtind 2 U parts, i 


LoL. one of theſe parts become extinct, whether by the death of the ps of 
— v.- + ſons of whom it is compoſed, gr by any other means, the whole corpe $ is « 
2 de tion is difſolved. This indeed was doubted in the caſe of Colehyfer ed | 
1 P. Wing, Seaber (a); but a later adjudication (35) hath ſettled, “ that when an nou 


| 205. gral part of a N is gone, and the corporation hath no power! 
v0 Mod. 346 reſtoring it, or of doing any corporate act, the corporation is ſo far d 
| 1868 Burr. ſolved, that the crowq may grant à new charter to different {et ol wen 


In this caſe, which occurred in 1966, it appeared, that in 1740 there were judgments of bl 
againſt all the perſons then claiming in fad to be mayor and aldermen of the corporation: n 
thoſe perſons were all dead before the year 1763; that from 1740 to 1763 no perſon took up 
bimſelf to be, or claimed to be, mayor or alderman; and that in 1563 the charter under WAA 
they acted when the caſe occurred, was granted and accepted. The queſtion immediately be 
the court was, whether the preſent corporation could maintain an attion on 2 bond given 10 
old corporation in the year 1735? which was determined in the affirmative; for that the chin 
of 1763 reſtored the corporation to all its former rights and franchiſes, and ſubjecied it to al 
former obligations. (5) Rex v. Paſmote, 3 Term Rep. 199 1 15 ; 
. ane | 

(If the neuer] In ſuch caſe the corporation is diſſolved without . any. legal proceeding: 
for à forfeitvre/it.is not diflolved: without a judgment in à court of law to enforce it. A/ 
Fatias is proper, ſays Mr. Juſtice Aſhhurſt, where there is a legal exiſting body capadi 
acting, but who have been guilty of an abuſe of the power entruſted to them; for as a delioqu® 
is imputed to them, they ought not to he condemned unheard : but thay does not apply 0 MY Ga 
caſe of a not- exiſting body. A guo tar Tante js neceſſaty where there is a body corporate ©/* 
who take upon themſelves to act as a body corporate, but who, from ſome defekt in their 0 ben now 
totion, cannot Jegally exerciſe the powers they affect to uſe,” —f, in a proſecution againf 3 ; the fo 
"poration, the judg nent be for the defendants, the form of it is, “ that the liberties be 3 5 . Comm, 
Co; Entr. 5 35. b; if it-be for the'crown, and the parties have continued poſſeſſion of the ir A their 
cdiſe-by'wrong from the beginning, the judgment is, * that they de ouſted;” but if they by.” , at 7 
title, and loſe it, the judgment is, „ that the liberty be ſeiſed into the 7 4 hands. ut this 
192. Co, Entr, t. quo zvarran'o, The prior judgment of ſeiſure is called a judgment 


- 


. x a n 4 * b * f * 
N 1 - | 0 ; * 
K. 5 4 
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' 
i judgment, it hath been thought, would diſſolve the corppration, if the parties did not come | 
4 avoid it the ſame, or at the fartheſt, the next term, and that there was no uſe in a final | 
ns but to ſhew that the king will take advantage of the forfeiture, which he may declare " 
on 2 of a new charter. Re v. Amery, 2 erm Rep. 515. But this opinion was over- 
led in the Houſe of Lords, where it was determined, that the effect of this judgment was 
[ly to lay the king's hands on the franchiſe of being a corporation, ſo that the corporation 
Aid not uſe 1's liherties, and the action of its vital powers was ſuſpended ; that in that ſituation / 
kiog might appoint a cuſtos ; and might introduce a new corporation by charter, to whom he 1 
ht commit the cuſtody ; but that the old corporation were entitled to redeem their liberties, - 42 
Nee the kiog's hands, upon which the power of the new corporation muſt neceſfarily 4 
, and the letter patent to them become void. Jide the judgment in Rex v. Amery in the 
iſe of Loid', in the account of that caſe in two volumes quarto, and 2 Kyd. 496 &e.—With 
pelt io the torm of a final judgment, it was determined in Sir James Smith's caſe, that the cor- 
"tion of London was not diſſolved by the judgment as recited in the act of 2 W. & M. |, 1. c. 
which was, “ that the liberty, franchiſe, and privilege of the city of London, 1 a body 
ſtick, &c. ſhould be ſeiſed.. For the word 7 being omitted before the word ding, the judge . 
nt was not againſt the corporate exiſtence of the city, but againſt the franchiſes it enjoyed: 
4 Holt aid, “ that a corporation might ſubſiſt after its franchiſes were taken away; for that 
ſe were not eſſential to it, but only a privilege appertaining to it; that the eſſence of à cor- 
tiqn was to make bye-laws, and govern their members, which a corporation might du, though 
ir franchiſes were ſciſed. 4 Mod. 52. Skin. 310. Carth. 217. 1 Show, 263. 


* 


Flu! Mo. 283. acc. ide tamen 20. Jac C. B. Johnſon v. Morris, that the lands ſhall 

eat, Hall. MSS., which alſa cites 21 E. 4. 1., and 21 H. 9. 9 And the caſe of Johnſon v. 
rin Winch. 37., which ſeems to be the ſame as that cited by Lord Hale, is againſt 

or, though it is net mentioned in Winch, chat the judges finally decided the point, See 45 | 

Lord Coke, the caſe of Southwell v. Wade, in 1 Ro. Abr. 816. A. p. I., and 8. C. in Poph. | 

o, Lit, 13th ed. 13. b. n. a. a 3 [ 


F * te ; oh "bo | ep 
pete the conſtitution of a corporation is ſettled by act of parliament, Rex v. Mu- i ad 
annot be altered by the acceptance of a charter from the crown. ler, 6 Term 1 

charter may give a power of election to a leſs number than the „ e 1 

j of a definite body ; and jn a preſcriptive corporation a uſage to this Hoyte, 1 
| is evidence of ſuch a charter; ſo that in either caſe a perſon is well 5 Term 1 
5 


ed by a majority of the ſubſiſting members, as diſtioguiſhed from a ep. 43% "+ 
rity of the full body. | 8 arena 


„ 
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(X)' Of Cofts in a feigned Aue. bi 


) Of the fir Introduttion of, and i ir : 'V 
ARYL Colts de increment. 8 * th 


T0 211 +40 | | 2 511 | 
pre were) Although coſly were never given at common law, eo nomiae, yet in res 45 ** 
days included in the quantum of damages, in thoſe actions where damages were given; | 
ven now, colts for the plaintiff are always entered on the roll as increaſe of damages by the | 
; the form of | which entry may poſlibly have ariſen-from the abovementione practice. | 
Comm, 399. And it is ſaid by Lord Chief Baron Gilbert, that the juſtices in eyre were N 
u their iter, before the ſtatute of Glouceſter, to aſſets the coſts of the plaintiff, where he 1 
«, at a teaſonable ſum, excluſive of, and unblended with the damages which he recovered; | 
— heal — 8 Ken juſtices of aſſiſe and aifi prix: ; 
£4 became neceſſary, e coſts (hoyld be taxed by the court above, and not 7 k 
* on their circuits, Gilþ, Hiſt, C. F. 2 90 n * | 'Þ r we 
7 By i . | 


rn ee te the platin gde 6s 


- reconniſed by three: juſtices againſt | Willes, C. I. in the caſe of W 


damages are originally given by a ſtatute / ſubſequent to this 
might have been con; at, common: law, is impugned by Lord Coke. bimfel 
** This clagſe doth extend to: give colts, where damages are given; 


| * f F to any demanda 
in any action by any ſtatute made after this parliament.” 2 Inſt. 2 0 


Baz 15 . and by Aſton, J. in the caſe of Wilkinſon v. allott, Cowp, 367. yet it fene. f d. 

i e preſent, * for the Nature of Glouceſter is a temedial act, and, conſequent nt 
beg, hane a-favourable. interpretation,” rr Lord Lorghborough, 3 H. Bl 15 f ther 
fore, have bern allowed in actions againſt the hundred upon the. ſtatute. of 9 Geo. 1, c, 22. 10 | 

» I' Term Rep, I. Ste 

„F. 33. And it hath been re. 
by the party Wieved, for a cen 
penalty, the plaintiff ſhall have his colts, although the act on which the action is founded give ng 
hg Cro. Cat. 559. 1 Salk. 206, 1 Ld. Raym 172 

10. 


{4nd this Wax done) The ſtatute of Glouceſter doth not extend to give damages the 
verſe of an inquiſition, although damages may be found. thereon for 8 i Fan TY 
cofts-underthis ſtatute, there cult be a plaintiff or defendant, demandant or tenant, Ci. temp, 
Hardw. 385. 2 Str. 1069. 85 | | Dake 


- 


At. 


„„ 


e Jn what Caſes the Plaintif ſhall have no may ke 
„ - Colts than Damages; And hercin, uh 
Mage ho eden No inſtance of a certificate upon this ſtatute is to 
lier thau about the middle of the reign 
335; 14) ee 


be met with in the books ea: whi 
al George the Secand. Gilb, Eq, Rep. 196. 3 WI 


: 


n In an action for taking and carrying away ſand and gravel: upon d **® 
_ | Show Htath the plaiatiff e dene with damages 3 nd | 

17 6. 2. Lord Chief Juſtice Wilkes who tried the cauſe, having certiſied, under th rxior 

cited in fkatute, that the damages found by the jary, were the veal damages 0 wth 

2 Str. 1232-xecoyered, the court held it to be a caſe within the adl, and tefuſed 

and 1 Will. low any more colts than damages. Wee! 

Robinſon, gon, and taking away his cart-rope, the defendant juſtified the taking' hi 

7 Wit. 94. the rope as a diſtreſs for toll, due to the ration of Doncaſter unde . 

2 ftr. 1232- whom he was colleQar, and likewiſe ſtated a emand and refuſal preri 3 

to the making of the diſtreſs; the replication traverſed any demand of i by the 

toll before the taking of the diſtreſs, and iſſue being joined thereon, f queltior 

laintiff obtained a verdict, at the trial, with one ſhilling and firpend 

3 The judge who tried the Cauſe, certified under the lau 

The plaintiff obtained a rule to ſhew cauſe why he ſhould not hare f Figs 

colts, upon the grounds, that an afportgvit was laid in the declarai fla of 

and / there: (vas ſpecial pleading, either of which circumſtances, it E 

Alleged, had been always holden inſufficient to carry full cofts ; but a 

argument, the rule was diſcharged. | 'F 

twat In an action of treſpaſs, a cale was reſerved for the 272 of the . 

eee, fisting, that the addion was brought far taking a diftreſs ; that the d 80 f 

dant juſtiſed as agent to General Choldmondley, by virtue af a reſervil Miez | 

in à leafe of land from the general to the laintiff ; and that ſue ta 

been 15 upon. a'trayerſe of the agency of the defepdant, a verdid 

found for the plaintiff with one benny damages, and that 75 

mied the cauſe, had certified purſuant, to the ſtatute 43 £1, c. J. Da 


Say. Rep. 
250. 


| | | ; * q | 4 
2 * . < Ca , 9 . 
, * 4 w | 85 


16 the plaintiff*s ittereſt in the land demiſed, the. plaintiff eould hate no 
Where a plea of tender was found againſt the defendant, yet, as the Bartlett v. 
vintif did not recover damages to the amount of. forty ſhillings, it was Robbins, 
bolden that there might be a certificate under the ſtatute. 2 Wut. 238. 
A notion formerly prevailed, that the ſtatute empowered the judges. to Dand v. 
certify only in thoſe actions which are within the juriſdiction of the county, Sexton, 
and other inferior courts: but it hath been holden in a late determination, * W 
'hat the words of the ſtatute comprehend all perſonal actions (not- being 
for aoy title to lands, or for any battery) ; even actions vi et armis, which ö 
cannot be brought in the county court. e 
A certificate upon this ſtatute,” may be granted after the trial of the Holiang v. 


(Thi: fatate) There is this difference between the ſtatuves of 43 Eliz. and 22 and 23 Cars 2, 
that the former, by certificate deprives the plaintiff of full coſts; the latter, by certificate entitles 
him to full coſts, 1 Wilſ. gs. | | 


4 fortiori then, if in an action of treſpaſs quare domum ſregit et bona Anon. 
1, the defendant be acquitted as to breaking the houle, and Found * Ftcem. 
guhy only of taking away the goods, the plaintiff ſhall-have Full coſts, of F000 
whatever amount the damages may be; for the acquittal as to the truſpaſs 
pon the freehold, reduces it to a 33 of mere perſonal property, 
which is not within the ſtatute of 22 C23 Car. 2. 6 | 


4 & P 13 
(. in treſpaſe for chaſing) But from later re ſolutions, it ſhould e e 13904 
be an abſolute and entire removal of the property from the land of the owner, and not a partial 
conveyance of it to another part of the premiſes. Franklin v. Tolland, B. R. H. 8 W. 3. cited 
in Str. 634. Anon. 1 Str. 633. Bilb. Eq. Rep. 198. However, if what is laid in the decla- 
nion as an aſportavit amount to nothing more than a deſcription of the mode in which the in- 
pry to the land was effected, and is laid as part of the fame act, acertifieateyalthough the plain- 
tiff obtains a general verdict, is requiſite to entitle him to full coſts, unleſs. the, damages ſhould be 
found to the amount of forty ſhillings, Clegg v. Molyneux, Dougl. 780. 


| Page 51 
A if there be) Bunb. 208. Gilb. Eq. Rep. 199, "ge 514 


(It is forther) But it is otherwiſe, if the way under which. the defendant juſtifies 4 he defined 
by metes and bounds in the plea, and the plaintiff reply xtra viam; for. here no. doubt can atiſe 
concerning the extent and locality of the way, ſince theſe circumſtances are admitted and agr. 4 
by the plezdings; and therefore a certificate from the judge, that the freehold or title was 4 
queſtion, is nece(lary to entitle the plaintiff to full coſts, in eaſe the. jury find: damages under forty 
killings, Cockerill v. Allanſon, B. R. Tr. 22 Geo. 3. Hullock, 86. Bull, Ni. Pr. 330. 


But if in treſpaſs guare clauſum fregit, the defendant, plead a juſtifica- Iobotſon v. 
ton, and thereupon the plaintiff make a new aſſignment to which there is a Renn, 
plea of not guilty ; in ſuch caſe, if the plaintiff do not recover damages to 120. Lloyd 
the amount of 40s, and there be no certificate, there ſhall be no more «. Day, 
colts than damages; for a new aſſignment is equivalent to a new decla- 4. 149. 
tion ; and where the defendant pleads only not guilty.to it, there is in x 
rality no ſpecial pleading in the caſe. | | 
So, if in ſuch action, the defendant plead two pleas, not · guilty and a à Ventr. 
jtification, and a verdict be found for the plaiutiff on the former, with 180. 195. 
Gmages under 40z., and a verdict for the defendant on the latter, there 
annot be full coſts without a certificate, becauſe the iſſue joined on the 

plea, being found for the defendint, the caſe is exaQly the fame as 
only the hovers iſle bg deen pleaded. % ME 
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3 H. Com. Every treſpaſs is wilful within the meaning of this ad, where the defe, 


Pod v. A certificate under this act muſt be made by the judge in open coun; 


Rep. 281. tiff recover leſs than forty ſhillings, he is not entitled to any more oh 


1 593, wholly upon title. 


Turner v. 


* - 
. | en as, 
E , | 4. 
* | 1 * 
2 ” » : 6 = 
by % 


Vo : 2 | * . | . 
(If an act Roop'v-Scritch, 4 Mod. 359 Archbiſhop of Canterbury v. Fuller. 


Raym. 395. but in Gavel v. Scudamore, 2 Lev. 124. this is doubted, where the cauſe i; 
- by the detendant. : | 


Milburne v. Although this ſtatute ſpeaks generally of © all aan treſpaſe,” ul 
Read, Lord C. J. Willes was of opinion that every wilful treſpaſs was within z 
3 Wüf 325. Jet there is no inſtance of a certificate upon it, except in actions of treſyk 


- 


. -, © quare clauſum fregit. | | 


* 
* 


« 


u 
re moni 


2141 Term dant has notice, and is fore warned not to come upon the land; as en 
Rep. 636. treſpaſs is malicious, where the intent of the defendant plainly appean i 
| be to haraſs and diftreſs the plaintiff. . 

6 Vin. Abr. And it was holden by Eyre, J. at Efex Lent Aſſizes, 1719, that when 
rit, Cots, a treſpaſs was wilful, a judge would certify, though no malice provel; 
332. which was ſaid to be the practice. 

2 78 2x, if made out of court, it is void. 

Reynold v. If it appear on the trial, that the treſpaſs, however ſmall, was comny 
Edwards, ted after uotice, and the jury give leſa than forty ſhillings damage, th 
6 Term judge is bound under the ſtat. of 8 & 9.W, 3. c. 11. f 4. to certify thy 
Rep. 11. the _— was wilful and malicious, in order to entitle the plaintiff to l 
| full coſts. | 1 3-2 1: | 
Adlamv. If in treſpaſs for throwing ſtones, c. at the plaintiff's windom 
x aſhes belonging to his dwelling-houſe, and breaking the glaſs, Ec. the pla 


ae damages, unleſs the judge certify that the title to the houſe cane 
\ que ON, x 4 F 

Doev.Da. | So, in an action of treſpaſs for meſne profits ; for this action is found 
vis, 5 

; Where, in an action of treſpaſs guare clauſum fregit, a ſpecial pl 
Palmer, is leaded, and the iſſue is found for the plaintiff, he is entitled wh 
2 H. Bl. 2. coſts, though the damages be under forty ſhillings, and the judge do 
certify, 4 - it 

Id. 341. | 


( By the 2 1.) This ſtatute is a direct repeal of that of Glouceſter guoad aQtions of 
der ; for in theſe if the damages do not amount to 401., coſts de increments ale taken 20 


expreſs and poſitive words. Gilb. Eq. Rep. 196. 
(So if for) Blizard v. Barnes, Id. 307. S. P. Carter v. Fiſh, 1 Str. 645. S. P. 


It is indeed now ſettled, beyond controverſy, that where the words 
arts , actionable in themſelves, without the ſpecial damage, the plaintif 8 
ares ” have no more coſts than damages, where the latter are under 4% 
Shelleto, where the words are not actionable in themſelves, but the action is m 
3Burr.1688, tainable only with reſpect to the ſpecial damage, then it is a caſe a 
nth and without the ſtatute ; and, if any damages are recovered, the pla 
2 Bl. Rep, Will be entitled to full coſts, | | 
Littlewood It hath been holden, that this ſtatute of 21 Jo. 1. 6 16, 0 
ins, ſtanding the comprehenſive words which the legiſlature hath uſed i 


t 
131. But doth not extend to courts baron, and other inferior courts ; for u 
ein ne vo be given in thoſe courts to the amount of 40s. k 1 * 
oe 06-108 to tax colls de incremento in any action of ſlander 
flander com- that — re | y | 10 


menced ori- 


a 
- 
” 


”, "WP 


co8T8. 


u. zn n inferior court, and afterwards removed into one of the courts at Weſtminſter, the 
neee under 407., he ſhall have no more coſts than damages. Anon. C. B. T. 12 Ann. 
en Dig $46. e N 


A plea of juſtification will not take the caſe out of this ſtatute. 2 Witſa;®, 
: To | ny , Clive, . 
| Do vor v. Robinſon, rnes, 128, 


* 


[f upod a writ of enquiry, the damages be aſſeſſed under 40s. and the gow n v. 
ois be taxed above that ſum, and judgment be entered up accordingly, | 2 * 
je judgment will be reverſed in toto. | 7 
In an adion of ſcandalum magnatum, no coſls are recoverable, however 2 Show, 

ze the damages may be. | 500. 

Neither is an action for eriminal converſation with the plaintiff's wife Patehelor e. 
-hin this ſtatute, for the criminal converſation is the giſt of the action, derm 
4 not the aſſault. | Rep. 8 ; {I 
Again, in an action of treſpaſs, the plaintiff declared for an afſault and Clarke v. 
attery upon himſelf, and alſo for ſtriking his horſe, by which he was lef- Othery, 

ted in value; the defendant pleaded not guilty, and there was à general! Str. 624. 
di& for the plaintiff with 208. damages, but no certificate from the 

ge. The plaintiff moved for full cofts on account of the ſpecial matter 

ated relative to the horſe, which, on conſideration, were refuſed by the 

bun. | | | 

But where the declaration charged the defendant with an aſſault, battery, Milhurne v. 
| wounding, and wwith obflrufing the plaintiff in getting his coals, taking _ * 
n away, treading and trampling upon them, breaking and ſpoiling the fan- 322. 
rd and roller of the plaintiff, and taking away his goods and chattels, and a a 
verdict was found for the plaintiff upon the whole charge, except 
e taking away of the goods and chattels ; it was holden, that he was en- 
ed io full colts, notwithſtanding the damages were under. 40z., and the 
doe had not certified an affault and battery to have been proved: for there 
$4 ſpoliation in this caſe diſtinctly ſtated, upon which the plaintiff W 
ipht ee his ſeparate action, and have recovered full coſts with- 

n a certificate. | 4 

It hath been reſolved, that there ſhall be no more coſts than damages, 1 * 
dould the latter be under 4os., )- without a certificate, in an action for CINE. A 
falt and battery, and for tearing or injuring the plaintifſ*s clothes, if the Bull. N, 
ray or other injury be charged in the declaration, or found by the jury to Ne 329. 


been in conſequence of the beating. > —_ 


1 Term Rep. 655. 


But it ſeems to have been once thought, that where in ſuch an action Carruthe!s 
army or damaging of the clothes is laid in the declaration as a diftin@ . Lamb. 
i ſubflantve fad, and not as a conſequence of the beating, even though 8 
d charge ſhould be contained in the ſame count with the injury to the y Tolly, 
wks perſon, a certificate is not neceſſary to entitle the plaintiff to full 1 Term 
However, it is now ſettled (a) that if the tearing of the clothes Rep, 655. 
Rar to have been at the ſame time with the injury to the perſon, the 88 
n vill conſider it as part of the ſame tranſaction, and allow the plaintiff f H. Bl. 201. 
note colts than damages, notwithſtanding the declaration may not Atkinſon. 


the former injury as conſequential to the latter. | 5 
d Lockwood v. Stannard, 5 Term Rep. 482. 


Where the defendant pleads a juſtification to the aſſault and battery, as Richards 


demefue, there is no need of a certificate to entitle the plaintiff to g H 


1 330. 


* 8 Sx 
2 " 8 e : by 


3 + 
— Ro 


- £4 


rr 
FFC 
p Pe - 8 3 — x 


0 
P 1 
* "4, I 


D. 


— — 


1 i 


* 


1 
g 0 
3 


4 
1 
F 
17 
Fl 
f þ 4 
= 
1 
1 
1 
18 


: 


Page 516 


Smith v. The. 28th /. of 25 Geo. 3 c. 50. reſpecting duties upon gan 


, \ 

* 4 
1 8 #4 „ 4 So ; 1. =® 
r 5 0 # f 
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5 — 1 A | 
full coſts, for e ee is an admiffion of the battery, and iü wy 
mount to a certificate of its having been proyed. But if che d 
juſtify, and the plaintiff make a new aſſignment, to which the pener] 
Term | iſſue is pleaded, he will have no more colts than dama es Without z cen; f 
Rep: 397. ficate, Neither will he, if the defendant juſtify the aſſault only, " 
Smith v. If to an action for an aſſault and battery the defendant plead the geber | 
Edge, iſſue and a juſtification to the whole, and the plaintiff obtain a verdid vis 
Rep. be. damages under forty ſhillings, he is entitled to full caſts, the battery x 


admitted on the record, 


* 
* 


: 70 * . = 
(Cc) Where the Coſts all be doubled or tn iſ 


Page 315 3 
( ſeems. agreed) 1 Ld, Raym. 20. Gilb. Hiſt. C. P. 267. Coup. 36g. 


(in an afiion) Sands v. Child, 3 Lev. 355, Smith v. Dunce, 2 Str. 1048, 


Wallis” ficates, diredts, „ that if any perſan ſhall at any time be ſued, mti, 
Rep. 232. or Proſecuted, for any thing by him done or executed in purſue di." 
4 that act, or of any clauſe, matter, or thing therein contained, (ad "hd 

«6 perſon may plead the general iſſue, Cc. and if the plaintiff be nonk H. 

< ed, or the defendant obtain a verdit, ſuch defendant ſhall be awar y the 

* his treble coſts.” This clauſe, it hath been determined, only extend if 

40 give treble colts to thaſe perſons, who are ſued for ſomething done 3 

ttuce execution of the act, not to thoſe who are ſued for penalties under i 2 
uud thigefore, a perſon. proſecuted under the act for ſhooting vier ff 
certificate, is not entitled to treble cofts upon obtaining a verdid. 3 

2 Where treble coſts are to be recovered againſt a proſecutor for mn "nt 
I'8tr. 49. dot appearing upon the poſtea, the court will, upon motion, allow a f 15 
| ; tion of the ſpecial matter to be made on the record. 2 
Sande v. Where a perſon is entitled to double or treble coſts, not only th of 
ger 34g, alſeſſed by the jury, but alſo thoſe | adjudged de increments by the ur, 


Lachs s thall be doubled or trebled. | 
Story, Carth. 3ar. 9 5 | ) 
Smich v. But double or treble coſts are not to be underſtood to mean, accor 
yr ng; A to their literal import, twice or thrice the amount of ſingle coſts. Wiz 
2 Tidd'sPr,® ſtatute gives double coſis, they are calculated thus : 1. The com 
674,5- coſts, and then half the common coſts. 2. If treble coſts, 1. the « 
. mon coſts; 2. half of theſe ; and then half of the latter. 
Shepherd v. The court of Exchequer-chamber is bound to allow double colts w. 


> H Bl 284. defendant in error, on the afirmance of a judgment of the coun d EN 


(D) Of awarding the Detendant his Colts 


| | | 3 So (Bet if 

TD Y the 24 H. 8. c. 8. plaintiffs, ſuing to the uſe of the king Term | 
action whatſoever, are exempted from the payment of coll, oY k 
they are nonſuited, or a verdict paſſeth agaioft them, kim enti 


( Vor. 
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Page 517 
(Alle by the flatute) Nor ſhall the defendant have coſts where there is a plea in abatement. which 
be plaintiff admits to be true, and enters a ail capiat per breve. Greenhill v. Shepherd, 12 Mod. 
pe Allen v. Maxey, Barnes 120. Pocklington v. Peck, 1 Str. 638. But gu. where there is a 
+ to quaſh the writ before plea pleaded ? Huer v. Whitebread, Caf Pr. C. P. 34. Pr. Reg. 
- Poole v. Broadbield, Barnes 431. If iſſue be taken on a plea in abatement, and the plain- 
tif be afterwards nonſuited, the defendant is entitled to coſts; for if the iſſue had been found for 
the plaintiff, it would have been peremptory, and he would have had coſts. Aſplin v. Conſtable, 
P. 35. | 
od HEE remove proceedings from a county-court by recordayi facias loquelam into one of 
be (u>erior courts, and ſign judgment of von- pros for the non-appearance of the plaintiff. he ſhall 
ave coſts, Davies v. James, 1 Term Rep. 371. It was moved on the ſtatute for ſetting off 
mutval debts, that no coſts ſhould be allowed the defendant, becauſe he had not obtained a ver- 
vic, there being only an indorſement that 137 was due to the plaintiff for rent, and that on ba- 
hucing the account, there appeared due to the defendant I32.; but the court declared, that the 
ndor{-ment was equally a verdict to entitle the defendant to his cofts, as a verdict in other caſes. 
Geir v. Chapman, Ca, Pr. C. P. 65. It ſeems, that the defendant ſhould be allowed all ſuch coſts 
Won 2 nonſuit, as have been incurred in taking the neceſſary meaſures for his defence in the 
don. Rex v. Midlam, 3 Burr, 1720. Davila v. Herring, 1 Str. 300, 


zy lle 8 U 9 W. 3) This act does not extend to treſpaſe upon the caſe for a tort. Dibben v. 
Cooke, 2 Str. 1 II Poole v. Boulton, Barnes 1 _ _—__ 2 v. Wordſworth, 
Burr. 1284. 1 Bl. Rep. 355. or an information. Reg v. Danvers, x alk. 194. for torts are 
vin: and ſeveral, ſo that one defendant may be acquitted, and the other found guilty. Sd, 
to ations upon contracts, for contracts are joint, and one of two defendants cannot have a 
vi without a demonſtration that there was no cauſe of a joint action againſt both; there- 
ar-, where one of two defendants in an action of aſſumpfit had ſuffered judement by default, and 
other obtained a verdidt, the litter, it was holden, was entitled to coſts. Shrubb v. Barrett, 
. Bl. 28 — Where the coſts payable to one defendant ſhall be deducted out of thoſe payable 
be others, ſee Schoole v. Noble, 1 H. Bl. 23. Mordecai v. Nutting, Barnes, 145. 


If the defendant pay into court a ſum under forty ſhillings, which the Cadwalla- 
plaintiff accepts ; he is not therefore liable to coſts, as ſuing for a ſum — * 
nder forty ſhillings. | | 277 * 
It is only where there is judgment in favour of the defendant, that judg - Per Lord 

ent for colts can be given The ſtat. of V. 3. gives him coſts, and the A 

th Ja. 1. c. 3. ſays expreſsly, that where the plaintiff, © if judgment 198%, 
* ſhould be given for him, would be entitled to coſts,” (for which there e 
erer can be a judgment for him, it muſt be for the debt and damages, 

o which coſts afe added,) the defendant, if he prevails, takes his judg- 

nent for the colts, 


) What Pezſons are entitled to, or exempted 
RE paying Coſts: And herein, | 


(An executor) Vet it is ſaid to have been determined in a late caſe, by the court of Common 
i, that no coſts ſhall be allowed on a judgment of aſſets in future, on a plea of plent admini- 


kad a falſe plea in an action commenced againſt him, between the iſſuing of the commiſſion, 
d the obtaining of his certificate, by a creditor of his teſtator, he is liable to bejtaken in exe- 
in for the coſts, Howard v. Jemmer, 3 Burr. 1368. 1 Bl. Rep, 400. Where an executor 
Neid nn aſſumpſit, and a ſpecialty debt ſufficient to cover the aſlets, the court will permit him to 
Midaw the former plea, upon payment of the coſts occaſioned by that plea only. Dearne v. 


imp, 2Bl Rep. 1275. g h 
Tage $1 


(But if an executor) This erſe of Faves v. Mocato is denied to be law in Andr. 359. and 
Tam Rep, 234. In the caſe of Goldthwayte v. Petiie, reported in this laſt book, the uQion 

$ by huſband and wife, as execu:rix for money had and received after the teſtator's death to 
er es executrix, and there being a - verdict for the defendant, the court held 
r to coſts, : 


Vor. VI. U The 


wt. Imp. Pr. C. P. 2 Ed. 374. Imp. Pr. K. B. 3 Ed. 275. Marg. If a bankrupt executor | 


„ | cosTs. 


Cockerill The queſtion, in what caſes a perſon ſuing as executor. or adminit, 
mw_ Wife tor, ſhall be exempt from coſts, is embarraſſed with a variety of decifo 
«Kynaſton, ſo contradictory, that it is impoſlible to reconcile them: its ſolution, hoy. 

ATermRep. ever, ſeems now to turn upon this diſtinction, namely, whether it be 
27%. Gold- ceſſary, or not, for him to ſue in his repreſentative charader: if it be u 
thuavte ceſſary, he ſhall not be liable to the payment of coſts : if it be not net. 

| N ſary, he ſtands preciſely in the ſituation of any other plaintiff, without wy 
Petrie, claim to exemption from the character he has aſſumed. 


5 TermRep. 234. 


'Knighty. Although an executor proceed to trial, after the payment of many 


1 1 into court, and recover a verdict for a leſs ſum, yet he is not liable to 75 


Bunb. 44. ; any coſts, 3 

Gregg's It was formerly holden, that money could not be paid into court in a 
caſe, 2Salk. action by an executor or adminiftrator, becauſe the executor or admin 
$96. Bryan ſlrator is not liable to coſts. But it is now ſettled- {b) that money may be 
v. Hollo- Pt 6 | 2 | 

I paid into court in ſuch caſe, for the effect of it is not to make the executr 

Barnes, 279 pay, but only Iaſe his ſubſequent coſts. . 
(6b) Crutch- n 

field v. Scott. 2 Str. 796. | 


Martin v. Where the plaintiff is executor or adminiſtrator, he is not liable to cob 
Norfolk, under 5 Geo. 2. c. 30. f 7. though the defendant plead the general pla 
1 HBI 528. 4 ; 

9 — of bankruptcy, and obtain a verdict. | 
Howard v. Neither does he pay coſts under the 14 Geo. 2. c. 17. upon a judgment 
Radburn, againſt him, as in the caſe of a nonſuit, for not proceeding to trial accord: 


ISP: ing to the courſe of the court in which the cauſe is inſtituted. 


acc. 4 Burr. 1928. 


J Mod. 98. But an executor or adminiſtrator ſhall pay coſts for not proceeding u 


on 3 trial purſuant to his notice, if it be through his own default. 


aym 806. 1 8tr. 33. 3 Burr. 1395. 1585. , Ogle v. Moffat, Barnes 133. 
Nunezv, 80, he hath been made to pay coſts for withdrawing his record before 


Modigliani, trial. 

1H BI 217. 

Hullock on It does not appear to be eſtabliſhed, whether or not an executor or 20. 
Coſts, 193. miniſtrator is liable to pay coſts upon diſcontinuing his ſuit ; but though 
38 V- no general rule can be extracted from the caſes upon this ſubject, which a 

ed. 385. contradictory, yet upon principle and the ee af the court in tl 


Baynham v. caſes referred to in the yu: wh it ſeems, that where the neceſſity of & 
Matthews, continuing is occaſioned by the laches or default of the executor himſd 
2 Str. B71. the condition of paying coſts will, generally, be annexed to the rule u 
Fiizg. 139% - 8 7 
1 diſcontinue. 
Smith, 2 Kel. 70. 2 Barnard. 154. Haydon v. Norton, Caf. Pr. C. P. 79. Harris v. June 
Burr. 1451. 1 Bl Rep. 451. Bull. Ni. Pri. 332. Bennet v. Coker, 4 Burr. 1929, . 
coſts, 96, Hugh v. Lloyd, Burt. Pi. Excheq. 156. | a 


. Lumleys. . An executor ſhall pay coſts upon being nonproſſed for want of a re 
A cation, or for not declaring in ag time, Lam. yard of a default. 
C. P. 14. Hawes v Saunders, 3 Burr. 1584. | 
TO By 4 Z! . 6 19. (entitled he relief of the poor,) i 

, y 43 E/. e. 2. 19. (entitled an a for i , 

2 toy any action of treſpaſs or other ſuit to oe 2920 ny poſe a 
tions making aoy diltreſs or ſale, or doing any other thing under the autbo" 
againſtovers e- bs 


COSTS. + * 291 1 | 


tat a8, there hall be a verdi for the defendant, or a nonfuit of the ſcers beſides 
inf after appearance, the defendant ſhall recover treble damages with teſpaſt. 


i colts alſo, and that to i by the ſame jury, or writ to inquire of Sen. 
as the ſame require. | Yelv. 196 
je damages, 4 Bat + 176, 


Al not be trebled, only the damages. Noy, 137%. 8 C. If the jury who try the iſſue aſleſs 
ah ſingle damages, or if they omit to aſſeſs any damages at all, the court will, on a verdi& for 
be defendant, Or nonſuit for the plain tiff, ſupply the omiſſion by awarding a writ of enquiry of 
mages. As 8 ground, however, for this, a ſuggeſl ion muſt be entered on the peſles that the 
fendant was an overicer of the poor, &c., and that the injury complained of was an act done 

the execution of his office. Such a ſuggeſtĩon indeed is not neceſſary, where the defendant's 
»le to treble damages appears on the record; as, where in replevin, he avows as overſeer of 5 
he poor, Ke. Carth. 362. 1 Salk. 205. 5 Mod. 76. 118. Skin. 595. x Ld, Raym. 39. 2 Str. ;þ 
11, Ca. temp. Hardw. 138. Say, Rep. 214. 2 Bl. Rep 921. 3 Will. 44% | 


(By the flatute 7 Fac.) See further with reſpect to juſtices of the peace and conſtables, 24 G. 2. 2 
., and with reſpect to officers of the exciſe or cuſtoms, 20 Geo. 3. c. 70. $ 34. and 24 G. 3. = 
LEAN Caith, 188. 1 Show, 214. 12 Mod 6.8. C. 

Grindley v. Holloway, Dougl. 307. They may upon a ſpecial verdict, where it appears 

be als found, that the defendant was acting by virtue of his office. Rann v. Pickens, B. R. 

; Geo. 3. Doug]. 308. u. It the plaintiff diſcontinue, the court will, upon an. affidavit, that 
te at for which the defendant was ſued, was done by virtue of his office, make a rule upon the 
iter for the taxation of double coſts. Deveniſh v. Mertins, 2 Str. 974. If judgment goes by 
alt, the defendant may enter a ſuggeſtion on the roll. Ca temp. Hardw. 138-9. l 


la caſes, under theſe acts, where it doth not appear on the face of the 1 Str. 49. | 
ecord, that the defendant is entitled to double or treble coſts, (as, where 8 1 
pleads the general iſſue,) and there is no particular mode appointed for 123, by 38. ö 
e recovery of the coſts, the proper mode, after a nonſuit or verdict for à Str. 10ar. 
defendant, is to apply to the court upon an affidavit of the facts, for Say. Rep. 
re to enter a ſuggeſtion on the roll. pics 
Where the defendant is entitled to double coſts under theſe acts, the 8 
ls de incremento, as well as thoſe aſſeſſed by the jury, ſhall be doubled. 


[It Gees agreed) But on a bond file compoſition of a penal action by leave of the court, the 
untiſ may be allowed a reaſonable ſum for his coſts. And, on motion, the defendant may 

the penalty into court with coſts, Wood gui im v. Johnſon, 2 Bl. Rep. 1157, Walker v. 
bg, Bull. Ni. Pri. 197. 


rr 


: Page 520 5 

(But by the 18 Elis.) This ſtatute extends to all actions by common informers, 3 ſuch bn. | 

= may be grounded on ſtatutes made prior, or ſubſequent to it. Law.q t. v. Worrall, if 
177. 5 


{ls the confl: abe) But proſecutors qui tam are looked upon as common informers ; and ſhall 
x coſts, Salk. 30 Cowp. 366. And where the defendant obtains a verdi& in a qui tem in- 

tion, he ſhall have coſts, although he himſelf removed the information from the ſeſſions 
vihe court of King's Bench. zi tam by the Town of Dover v. Ho.)gſon, 1 Will, 139. 


Wit bath) Garland q. t. v. Burton, 2 Str. 1x0z, | 5 
And it is faid, that the entry of a li proſequi by the plaintiff, in a popular aQion, comes 
wn this ſtatute, 2 Cr. Pr. 469. n. 


55 the 18 El. there is) But this muſt appear upon the record, elſe they will he taken as 1 
* = affidavits to the contrary will not be admitted. 2 Ld. Raym. 1333- | 
„ FN, 334. 4 Ed. ' 


{ pauper, in the eye of the law, is one who will ſwear that he is not 3 Com. Dig. 


d 5]. fe) after all bis debts are paid, excluſive of his wearing apparel, 33% Imp: 


itde ſubje& matter of the action. Such a perſon may, upon petition, , x4. 
Ani of his poverty, * by a certificate of bis cauſe of afion Imp 25 
2 . * 2 
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Hur f the ſuit, or afterwards pendam lite { 

(Miel. be- the commencement of the ſuit, or afterwards due d). Aud he 
cording to Jo /ufhvitred, an atiorvey and -counſe] hell be aſſigned him; he tu] 
Neg. 5 permitted to carry on the proceedings gratis without uſing ſtamps (4 
i 4 


863. 3 Pur. ban 10l., and then the officers ſhall be paid their court fees, and for 
Log che record, & 
INA. g FOCOIO y Ge. | f 

306. Ca. temp Hardw. 254. 3 Wilf, 24. Bat by order in the Exchequer 1719, the pays, 
Abet fer the commencement of the fiir, is to give ſecurity to pay che coſts betore un 
"tint. 3 Com. Dig. 389. (e) Stat. 8 W. & M. c. 21, § 1q,—An admiſſion to tue i 

i 2 5 in the court of Chancery is not binding on the officers in the King's Bench; and the 


court, Ca. temp. Hardw. 311. Nor will an admiſſion in one ſuit entitle a party to chm 
another ſuit in forms pouperis. 1 Lill. Pr. Reg. 851. 
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4 > 
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0 Tidaw If the pauper do not proceed to trial according to notice, or othe 
Pr 


1 Lil Pr. until this be done, they will not make any rule about the coſts (þ). 
Tk 55s. 2 Str. 1122, {b)'2 Str. 858. 3 Will. 24. 'Fitag. 161.; but ſee Caſ. Pr. C. 


7 
I 


þ * pauper ſhould ſacceed in the ſecond action, will they dedu the cal 
"Raving fail- the firſt, out of thoſe recovered in the ſecond. | 


s A pauper. Goodtitle v. Mayo, B. R. H. 29 G. 3. Hullock, 214. Sec, if after a dn 


* 


** 
1 


* 


iu a late caſe and 23 H. 8, contain no proviſions on behalf of defendants, but ! 


4 ſuits to proceed in ſormã pauperis, they would in effect poſſeſs a f 


Semb ace. to coſts. 


* x : found neceflary to impoſe a reſtriction upon it in the following reigy, 


(9) Anon. The court will not ſlay proceedings in a ſecond action, until the 


"In forms pauper:s, Weltou v Withers, 2 Term Rep. 517. 


& ® 


a lowman, of lands to him afterwards, ſhall not have relation back, fo as to nul 


220. Anon pauperis ; becauſe no perſon can be admitted either to ſue or defend 


be \adinitted wo ſue in form? pliiperts ; "which" adnilfiibo iy be ike 


paying fees to the officers of the court, unleſs he obtain a verdi& ſor un 


on an iſſue out of Chancery to be tried in B. R. there muſt be a new admiſſion in thely 


This indulgence of ſuing in formd punperis was given by flat. 11 K 
c. 12.3; but as the gel men to commence a litigation without | 
pence, is tempting their reſentments with too eaſy a gratification, i 


7 


therefore. f 


22. wilbehave himſelf, the court will order him to be diſpaupered (g): 


1 Str. 420. mb. cenir. 


A 


tzg. 161. are paid of a nonſuit in a prior action for the ſame cauſe (a): nor, i 
after 

ed in one 1 8 1 
action in which he ſued in form? pangeris, commence a ſecond action for the ſame cauſe. M 


an action in which he did not ſue as a pauper, he commences a ſecond action for the fave 


ncell v. Where a plaintiff, at the time of a nonſuit, was a pauper, the & 


N Nod. 44. liable to the coſts of the nonſuit. 
Hullock, A defendant in a civil (c) action cannot be admitted to defend i 


— oa pauper, but under ſome act of parliament ; and the ſtatutes of 114 


by Gould, J. enable plaintiffs to ſue in that form. And if the ' courts had 3 4 
Imp. Pr. tionary power, without the direction of a ſtatute to plas ey A 


bs . "507 358. diſpenſing, in many inſtances, with the operation of the ſlatules " 2 


Comb. 77. 11 Mod, $4. Pr. Reg. C. P. 405. cent. le) But à perſon be adwitted ! 
an indictment in forma pauperis ; becauſe the proſecutor not bring entitled to colts in dim 
ceedings, he cannot be prejudiced by ſuch admiſſion, which is in effe nothing more that 

. > officers uf the court to take no fees. Rex v. Wright, Ca temp. Haidw. 211. 4% 
#041.'S. C, 6 Mod. 88. S. P. And by ſtat, 2 Geo, 3. c. 28 6 8. a perſon arreſted 004 
or info: mation relating to the cuſtoms, upon making affidavit before a judge, or ® 
-ippointed to take affidavits, that he is not worth 5. exctufive of his wearing appt ! 
petition to the <ourt, may u. the diſcretion of the & urt, be admitted to defend {ach 36 


4 4 


ation i ic, in like manner, and with the ſame privileges, as other poor ſubjets 
me-mited to ſys for the recovery of their rights. . 


ilhough it a (a) to be ſettled that executors and adminiſtrators («) Vol. 4 « 
. non pros, yet it hath been holden (b), that they ff. f. 
+ not liable to colts on a judgment 28 ip caſe of a,vonſuit, under the Wary, 
at, 14 Geo. 2. c. 17. 5 | 6 Term 


> act, the court cannot give colts againſt the crown, although the yep 
ner of the duties is the real party. "7: 3 
A party grieved who recovers damages againſt the ſerif under the 23 2 r. 
| 6. c. 9. for not taking bail, is alſo entitled to coſts, - So, under the flat. f 7 | 
q Eliz. 6. 4. againſt the ſheriff for taking more than the 2 allowed by Rep. 355 
| levying under ecution agai e plaintiff Tyte v. 
ſtatue on levying under an execution agaioſt the plain OOO Hay © urn 
lt is provided by ſtat. 13 Geo. 3. c. 78. f 64- that it ſhall and may Nerv. In- 
be 11 for — court, before whom any iudictment ſhall be tried ©; nablants 
not repairing highways to awards coſts to the proſecutor to be paid by ws ere, 
the perſons ſo indicted or preſented ; if it appear to the court that the 5 ferm 
defence made to ſuch indictment or preſentment was frivolous,” Under Rep. 292. 
s ſtatute the judge at 77 riur only hath power to award coſts : if he . 
it to do it, the court of King's Bench cannot ſupply the defecl. But of Gli 
certicate from the judge that the defence was frivolous is ſufficient 6 Tum 
entitle the proſecutor to his colts, though it do not r, award Rep. 344 


Where the plaiotiff in replevin pleads ſeveral pleas in bar of an ayowry, Broke v. 


j which iſſues are joined, and one of thery, which eſtabliſhes hi right. 1 Bl 435, 


In an action in the name of the crown upon a bond under the poſt. Rex v. 


titled to the coſts, not only of the pleadings which form that iſſue which, 
f the arial of that iſſue, | 


2 2 —— 2 7 PF rr 

(F) Of Coſts in Bepleuin. 

(4f: by the 21 H.8.) Nor to pleas of priſel en autre lieu, upon which the writ + be 
ep. 122. 2 1.4, Raym. 788. ck | | e 
der too ſtat 8 & 9 W. 3. c. 17, F | 

N. Whether they ſhall have both damages and coſts where there are ſeveral iſſuet, and ſome. 
wand for, and the others againſt the defendants ? Cro, Ja. 473- 2 Roll, Rep. 37, Brownh 
M 2 tw. 1190. Under 4 Ann. 6.16, $5. they ſhall pay coſts onthe ſpecial arowries fond 
poſt them. Stone v. Forſyth, Dougl 209. n. Where ſome illues are foynd on each ſide, and 
e ſulge does not certify that the plaintiff had probable groyad for pieading thoſe matters is. 
fr] to which any iſſues are found for the defendant, the latter is entuled to have the cofts 
** thereof deducted out of the general coſts of, the verdict, Dodd v. Joddpell, a Term 


—— —_— 


% 


by the 17 Car. 2. c. 7. 2 (extended to Wales and the counties pale-. 
he by 1 9 Car. g e. 5. the defendant obtaining a judgment thereon for 
de arrearages of rent, or value of the goods 2 is entitled to his 


W coſts of ſuit. 


© Kearding to. that dane, von dite for reps, relief e 


- 


| Rep. 277. (5) Booth v. Holt, 2 H. N. | 


— — 


Þy the 11, C. 2, & 1. $33; if the defendant avow, or make cogni- Thivfiatute 
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COSTS. - 


a ſeiſure for other ſervices, and the plaintiff be nonſuit, diſcontinue his clio, or hay 
a heriot- judgment againſt him, the defendant ſhall recover double coſts of fuit. 


cuſtom. : | 
Lloyd v. Winton, 2 Will, 28. Barnes, 148. S. C. 


x 


46 + 


YT N 


(8) Of Colts in a TUrit of Error. 
EAST + 5 | : Y 
(It KA not) But where executors and adminiſtrators would be liable to pay coll in th 
original action, they will alſo be liable in error. Williams v. Riley, 1 H. Bl. 567. Catwellt or \ 
Norman. bid, n. 2 Barnard. 450. 2 Str. 977. | b. C. 
Page 524 | | 
(But as theſe flatutes) Dougl. 709. n. 


(e Theſe By 4 Ann. c. 16. f 25. for preventing vevatlon, from ſuing out deſe, re 
coltsinclude tive writs of error, it is enacted, That upon the quaſhing of any wi 


—_— of error, for variance from the original record, or other defect, the deſa he 


quaſhing dant ſhall recover againſt the plaintiff in error his coſts c), as he ſhodll give 
the writ of have had, if the judgment had been affirmed, and to be recovered in the 
erior, 12 

— ſame manner. * 
Ginger, 1 Str. 605. 21.d. Raym. 1403. Ratcliffe v. Burton, Ca temp, Hardw. 135. Thot 
no coſts are recoverable in the original action, vet they ate payable on quaſhing a writ of em Boſ 
Archbiſhop of Dublin v. Dean of Dublin, Str. 262 But where the: defendant in errot entey A 
contiguances to defeat the wiit af error, the plaintiff in error. is not liable to colts on qualdiag s 
it, Gould v. Coulthurſt. 1 Sti. 139. R-jindoz v Rand ph, 2 Str, $34, But though the af ito 
of a defendant may. occaſion the quaſhing of a Wit of crior, yet if it be not rerichenſible, h. oy 
ſhall not pay the coſts, Cooper v Robins, Say. Coſts, 207 And none of the ſtatutes give oil 
on the reverſal of a judgment. Wyvil v. Stapleton, 1 Sti. 617. 8 Mod. 315. * 


(H) Of Coſts in the ſeveral Steps and Proceed: 

nts ings of a Cauſe, 

(As the courts) It is laid down in the caſe here referred to in 12 Mod. that, if upon noticed 
trial, the defendant draws briefs, retains counſel, and makes ready his witneſſes, before thi 
notice is countermanded, upon affidavit thereof, and motion, he ſhall have ſuch coſts as the nab 
ter ſhall tax. But it hath been ſince holden, that if a notice of trial be .reguiarly countermandeh 
the defendant is not entitled to receive the coſts of a witneſs wha reſided in London, and, belae 
the countermand was delivered, ſet out to attend the aſſizes in the country. Heſter v. Hal 
Barnes, 309. Goodright v. Hoblyn, 14 298. Pr. Reg. C. P. 393. S C.——A plaintiff is oc 
liable to caſts for not proceeding to trial ac-ording to notice, if he delay was the reſult of in 
vitable accident, Ogle v. Mof,, Barnes, 133. or occaſioned by the neglect of the defendants 
attorney. Strong v. Harwood, Say, Coſts, 134. (c] Shadford v. H n, 1 Str. 317. bunny 
v. Bryan, 2 Str. 728. 


6 Mod, 2. No coſts are allowed to either party on a repleader, becauſe it is a judp 
—— * ment of the court upon the pleading; and both parties were in fault u 
2 Salk, 579. allow an immaterial or inſufficient iſſue to be joined, and therefore, ved 


3 Burr. 304. of them can have any claim io receive colts from the other, 
2 Ventr. 196, Barnes, 125. | 


Page 525 
(by 4 8 Eliz, cap. 2,) This ſtatute doth not extend to aftions\ brought by Nr 
adminiſlrators, in their repreſentative charsQer. Cro. El. 69. Cro, Ja. 361. If the plain 


ente! a di preſegel, the de fendant is entitled to coſts upon this ſtatate. Cooper v. Tü, 
Term Hep. 51. | $0320; Fe” ©8% s 


ge. lte vas formerly not uſual (a) in any action, but 6je&ments, g | 
Ran . Proceedings in a ſecond action, until the colts were paid ins prior 00% 


23470 


» . 
a . 
2 


| cauſe ; and, particularly, if the merits did not come in queſtion, Macky, 
k 2 trial (b). But of late years, it hath been done, in oa 2 Str. 1206, - 
PS on the ground of vexation (c); and in one caſe (d), where the Engliſh v. 


don was brought by buſband and wife, the court ſtayed the proceedings, oy 4 
mil the payment of coſts in the former action, at the ſuit of the huſband Colts, 21. 
ly; it being for the ſame demand, | 8. C. 

: | g Lazarus v. 
»ch2rd, Barnes, 125. Doe v. Alſton, 1 Term Rep. 491 but ſee Lord Biron's caſe, x Ventr. 
5 3 Baſs v. Firmen, 1 Ld. Raym. 697. (c) Weiton v. Withers, 2 Term Rep. $511. Grave» 
5 Cape, Say. Colts, 245. Melchar v. the Fxccutors of Halſey, Id. 24). 2 Bl. Rep. 741, 
1 C. Will, 149. (4) Lampley and wife v. Sands, H. 25 Geo. 3. B. R. Tidd's Pr. a8 5. 


n the 
ell . 


So, it was formerly not uſual (e), ia any aQions, but ejetments, or ( Real v. 
ons qui tam, to require ſecurity for coſts, where the plaintiff reſided * , 
broad; for it was conſidered, that ſuch a proceeding might affect trade, 2 8 


dy excluding foreigners from our courts ; and would be a means of clogging gewell, 


hy be courſe of juſtice. But now although a plaintiff be nat compellable to 2 Wüf. 266. 
hodli vive ſecurity for coſts, merely as a foreigner, if he reſide in this country, 3 v. 


ru, whether he be a foreigner or native, if he ceſide abroad out of the g. 
each of the proceſs of the court, the proceedings will be ſtayed till he 56. 
Feturn, or ſecurity be given for the payment of colts (/. 2 Burr. 


boch 1026. 8. 
eim Boſewell v.1:iſh,q Burr. 2105. Golding v. Batlow, Cowp. 24. Nuncomar v. Burdett, Id. 158. En 

eden Cox, Id. 322. ( Pray v. Edie, 1 I'erm Kep. 267. Fitzgerald v. Whitmore, Id. 36a. 

aiding y. aiiton, /d. 491, The piactice of the court of Common Pleas in this reſpect hath not been 
de aft altogether upitoim : the cixcumilance of the plaintiff's being abroad, was at one time not thought 
le, he to be ef it/elf-a ſufficient ground for requiring this ſecuity, Parquot v. Eling, 1 H. Bl. 106. 


c oof But the contraty was atterwards laid down as a fectiled point to guide the praftice of the court in 
u ute Ganesfoid v. Levy, 2 H. Bl. 118. It ſeems now, however, that the point is not fo 
eb ely fet:1cd, as not to admit of being departed from, where an adherence to it would induce 


wakes this application, muli put in bail. De la Preuve v. the Due de Biron, 4 Term Rep. 695. 


With reſpe& to requiring ſecurity for coſts from a foreigner (plaintiff) Vids ſepra, 
_— ſeemeth to be (till a difference of practice in the different courts of vol. 2. 57. 
nner. ball. We have ſeen that the courts of Common Pleas and Beckman v. 
e na- WA King's Bench, will oblige a foreigner reſident abroad to give ſecurity for Legrainge, 
e colts, But the court of Exchequer have refuſed to infiſt upon ſuch * 
dae (ecurity, not indeed becauſe they thought the rule in .itſelf improper, but 
is ax RN becauſe there was no precedent in that court to warrant it, and therefore 
do adopt it in che particular caſe before them would be io give it a rettoſ- 
darts BIN pedive operation. and conſequently would be unjuſt. | 
_ The court of Common Pleas have conſidered the agreeing to take ſhort Michel v. 
potice of trial as a waiver of the defendant's opportunity to make an appli- m_ | 
julp tion for ſuch ſecurity, 593. 
0 But, where the plaintiff had become bankrypt and left the kingdom, Barker v. 
either de court of King's Bench required ſecurity, though the parties were at Hargreaves, 
ifve, and the plaintiff had given notice of trial for the ſutings after the 3 
term in which the application was made. And that court has holden (a), 2) 1 
that if a non-reſident foreigner ſue two defendants, and one of them put Shaw. 
tors of BN bail, that one may require ſecurity for colts. from the plaintiff, without, 7d, 496. 
a putting io bail for the other defendant. 
The party ſucceeding on a fecond trial, which was granted becauſe a 2 * 
caſe reſerved on the firſt was imperfectly ſtated, is not entitled to 6 Term 
xy the die colls of the firſt trial. But (3), where the defendaot in ſuch a caſe Rep. 71. 
: gave (5) Booth v. 


{ious hard{hips or inconvemencics. Henſchen v. Gai ves, J. 383'——— The defendant before he 
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298 | COSTS. 


I” 


4397 & 
1 * "IT 


(I) Coſts, how aſleſſed oz taxed. 


After the mabing) Formeily, if theſe words were omitted, or even miſplaced, in the j 
ad it EE) But this 4 now helped by 16 & 17 Car. 2 c. 8. K., and 4 Ann, c. 16.81 
And in action of debt, if there be no wiit of enquiry to aſcertain the damages ſuſtained by the 
detention of the debt, the damages aſſeſſed by the court, as well as the coſis of the ſuit, ſhould, 
in the judgment, be ſtated to be given with the ofſent of the plaintiff; but the omiſſion of ſoch 
Natement, it feemeth, is aided by 16 and 17 Car, 2. or, at leaſt, may be ſupplied at any time, 
Tully v. Sparkes, 2 Str. 868. 2 Ld. Raym. 1570. 1 Barnard. 325. 335. 8. C. 80, if a aan 
feff miſcomputation, or any plain miſtake in figures, ſbould appear on the face of the recoid wi 
regard to coſts, it may be amended, 4 Burr. 1989. 1 Roll. Abr. 205, pl. 5. 


hk. 4 „ 


2 Nd. 129. It is ſaid, that if a judgment be entered up with a blank for the 
Hullock, they cannot be afterwards inſerted. | 


. If the jury aſſeſs coſts in a caſe, wherein none are recoverable by lay, 


Saund. 257. the judgment ſhou}4 be entered nullo habito reſpeau to ſuch coſts, 
Stores v. he jury ought ex officio to give coſts in an action in which coſts ar 
Tong, Ca. recoverable by but if they omit or refuſe to do ſo, the court wil 


2 7 F. 7. on motion, ordet colts to be taxed, and indorſed on the pgfea. 


V. | , , 
Snell, 1 H. Bl. x0. Vide Lill. Abr. 472. - | 
Grymſton In an action of met, the plaintiff declared upon two ſeveral pron 
v. E "oj ſes, to which there was the general iſſue, and at the trial a verdid wa 
_ _ found for the plaintiff, and ſeveral damages were aſſeſſed with entire coll. 
08. 8. C. A writ of crror being brought, the judgment was reverſed as to the one 
acoby. Promiſe, and ahrmed as to the other, and the entire coſts. ' 


iles. a | 
Cro. Jac. 343- S. P. 


Wortleyy, "he huſband cipnot have execution for the coſts on a plea of corenum 


8 found for the wifs defendant, without a ſeire facias. 

— A demand of coſis muſt be made ar the time of ſerving the rule of coun 
_ Rep. under which they are taxed ; and upon an affidavit that the coſts were ſo 
48. 


demanced either by the party entitled to receive them, or by ſome perſon 


1 Burr:G51. 1: "LI! 9 a 
; y authorized, and that payment was refuſed, an attachment | 
2036. cl be granted in the firſt inftance, and may be moved far the haf \ 
TIE or term, 
Huliock, The coſts allowed to the plaintiff after obtaining judgment in an ao 4 
624. ona fimple contract, or for a debt certain, only extend to the time of of 


2 'leew Ffighing final judgment, In ſuch caſe, the expences of levying, together | 
Rep. 157. with all other incidental charges of the er be had by the plan- al 


* " 


aff, and not by the defendant ; for the ſhetiff can levy on 


£ - 


nly the ſum given by the jud But if fo R 
only the ſüm given by the judgment. But if the judgment be for a N 1 
the plaigeif fs a right to necks the whole of en rag ape | 


— 


cCos rs. 


expences of the execution, which, in that caſe, muſt be ſuſtained by 
" defendant» A defendant, if he prevail, can only levy the amount of 
« colts, and that, at his own expence: ; 
It 2s anciently the practice for the court, or one of the judges, to tax Hullock, _ 
colts aad make a ſpecial rule for their payment; upon ſervice of which, 44.5 Lie. 
1 retuſal of payment, an attachment iſſued. But, at this day, colts are 266. 
xed in the King's Bench, by the malter, and in the Common Pleas, 
one of the prothonotaries, upon the attornies or agents of the parties 
Ladies them at their reſpective offices for that purpoſe. After the 
Nation, the maſter, or the prothonotary, marks the amount of the coſls 
p the poſſea, iaquiſition, or demurrer roll, as the caſe may be, when 
nal judgment is ſaid to be ſigned, and execution may be immediately 


8 ken out. 

0 Where any extraordinary expences have been incurred in a cauſe, and Hullock, 
the * 2 * * . = 

1 enerally in country cauſes, an affidavit (in which it is cuſtomary for the 625. 

vch arty entitled to the coſts and his attorney to join) ſtating the particulars 

_ f ſuch extra expences, is requiſite to enable the proper officer to make an 


equare taxation. And it is ſaid, that more than ordinary coſts ought ' Lill. Abr. 
x to be taxed, until the attornies on both ſides have been heard for their 47% l 
lients, and an affidavit of the coſts produced, e cept where one of the 
tornies, having had notice of the intended taxation, neglects to attend. 
tis uſual to give ſuch notice to the atiorney or agent of the party liable to 

e colts ; but as this is a matter of courteſy, and not of right, it may be 
rudent, in ſome caſes, to take out a rule from the office of the clerk of 

e rules in the King's Bench, or of the ſecondary in the Common Pleas, 
o be preſent at the ta ation, which, when ſerved on the oppoſite party, 
genders it incumbent upon him to give notice. | | 

In the taxation of coſts, no allowance can be made for the contingent Thelluſſon 
loſſes, which the witneſſes may have ſuffered by obeying the ſubpæna. *. Staples, 
An incloſure act direQed, that the parties who were diſſatisfied with 23 : 
he determination of the commiſhoners might bring actions to try their ä 
nigbts, and that if the verdict ſhould be in favour of the eine? mas! 6 Term © 
determination, the colts ſhould be borne by the plaintiff, and if againſt Rep. 799. 
ſuch determination, then by the proprietors at large. An action being 
brought by a proprietor, who claimed nine diſtin& rights, and recovered 
for three only, it was holden, that he ſhould have his coſts only on thoſe 
iſſues an _ found for him, and that on the others the defendant ſhould 
re his coſls. 


Gm 


ourt - — 
A k 

* (Y) Gf Colts in a feigned Jllue, 

7 W HEN a feigned iſſue is directed by a court of law, whether Still „ Ro- 
m a civil or criminal procerding, the colts always abide the event gels, 1 Lill. 

af the verdict. But when a feigned iflue is ordered by a court of equity, , *<% 

100 the colls 8 q 5 Ys 34 4» Palmer 

» of do not follow the verdict, as a matter of courſe ; but the fiading v Williams, 

ver de jury is returned to the court chat ordered it, where the coſts are Barnes,! 30. 

” mapa | Prat 

Jant ez" 261. Herbert v. Wilkinſon, Il. 324. Say, Rep. 24. 8. C. but in the caſe of Hoſkins v, 

ty, * Berkeley, 4 Term Rep. 402. the court of King's Bench ſtrongly intimated an opinion, that 

＋ a — iſſues were only granted with leave of the court, it would be prudent in future, when 

he Wo ie ited 2 1 1 ＋ tried, to compel the parties to conſent, that the coſts ihould be 


Where 


By Pp 
_— 
2X 


_—_— 
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Rer. Where the iſſue is ordered by a court of law, on a rule for an ia 
es mation (4), or motion for an attachment (2), the coſts of the original 
oy P- or motion, do not in general follow the verdict, but only the cofts of the 
Thomas v. feigned iſſue z which coſts are to be reckoned, from the time when the 


Powell, feigned iſſue was firſt ordered and agreed to (a). Yet when it was order. A 

1 ed, by the conſent rule, that the coſts ſhould abide the event of the iſue wher 

. on Sc.” the court directed the whole coſts to be paid under it (5), en 

(-) Rex v. Griffith, Say. Rep. 253. (a) Thomas v. Powell, 1 Burr. (og. (5) Oldknow v, Wain. N accid 

wright, 2 Burr, 101). Tidd's Pr. 672-3. ing 

8 | ment 

Te: v. = 3 any one of ſeveral iſſues be found for the plaintiff, he muſt hare hi fort 

1 Wi 334. 8 | | prev: 

Williams v. Where the crown is party, the plaintiff ſhall not pay coſts, though js 8 

roar i ſubmit to a nonprot. | 

enera , | 8) 
Burton's Pr. Exch. 248. 9 ( 

Anon.2P. If an. iſſue be directed out of Chancery to be tried, and the plaintif (4 

| Was. 6B. give notice of trial, and do not countermand it in time; upon motion, the oth-r 

court of Chancery will give colts, and not put the defendant to move the nd 

court of Jaw where the iſſue is to be tried. | tion | 

= — 

— 7 2 u. — 0 of th 

5 i Te 
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(M) Of the Pleading. 


(4 
| and ; 
. — — — n _ * Tern 
1 a cont 
(A) Df the Manner, and by what Words an 
. - expreſs Covenant is created, 5 
age 52 8 
en, 1 Burr. 290. Dougl. 766. A party may alſo covenant in reſpect of paſt tranſa- ther 
tions. Plowd 308. 80. he may covenant as to time preſens, for it is the conſtant languaze of wro 
deed of alienation, that the grantor has lawful power to convey, 3 Wooddef, 80. auth 
Page 528 the 
(IF there are article) 2 1.4. Raym. 1242 1419. 2 Bl. Rep. $20. 
Expreſs covenants are obligatory upon the covenantor in every erent, 
and in every ſtate and condition of the thing which is the ſubje& of the (D 
covenant. And herein they differ from the which are implied by cope. 
ration of law: for when the law creates a duty, and the party is diſabled 
to perform it without any default in him, the law will excuſe him: bat. 1 
when the party by his own contract creates a duty or charge upon himſelf, the 


he is bound to make it good, notwithſtanding an accident by inevitable 
Bullock v. neceſſity. Hence, a leſſee who covenants generally to pay rent, or ie 
8 repair, is bound to the performance of his covenant, notwithſtanding tht 
Rep. 650. premiles may be deftroyed by an accidental fire, So, on a . 


r r 
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lui a bridge in a ſubſtantial manner, and to keep it io repair during a Precknock, 


| certain time, the party is bound to rebuild the bridge though broken down 2 _ 
| by an extraordinary flood. v. Pritchard 


) ity Ld. 750. 
And with reſpect to expreſs covenants equity follows the law, and 1 2 


where no equitable circumſtances ariſe, will not relieve from them, on eds 
.ccount of the deſtruction of the value of the ſubject by a ſubſequent at. 687. 
ccident, In equity, therefore, as well as at law, a tenant covenant- 

ing to repair, damage by fre only excepted, continues liable to the pay- 

nent of the rent, notwithſtanding the premiſes are deſtroyed by tire : 

for the equity of the parties is equal, and therefore the cule of law mult 


prevail. 


(3) Of Covenants Created by Implication of Law. Ms 

(4. if a Man) But, in ſach caſe, the eviction muſt be by one who hath a title, though it is 
oth-ruiſe, it hath been ſaid, where there is an expreſs covenant 2 Leon. 104. Cto, El. 214. 
1 Brownl. 261, thouch ic ſeems now to be ſettled, that an expreſs covenant in thewoſt genetal 
terms ſhall be re!trained to lawful interruptions, 3 Lerm Rep 584, Vauyb. 118 The diſtine- 
tion bet wern nplie covenants by operation of Jaw, and e. prieſt covenants, is, tha? expreſs cove- 
rants are taken more (triftly. Per I. d. Mansficld, 3 Bur. 1639. Hence, an <xprels covenant 
to pay the rent is binding on the tenant, at law. in everv rent, and in every ſtate and condition 
of the premiſes, Paradine v. Jane, All. 279. Monk v. Cowp. 2 Str. 763. Belfour v. Weiton, 
Term Rep, 312. Yet if, in ituch caſe, the thing demiſed could not be enjoyed, a court of 
equity would give relief Brown v. Quilter, Ambl. i620. 


8 


* — — — 
— 


(Cc) Where an Aition of Covenant is the proper 
| Remedy. | Page 532 


[% if A. recovers) But if articles of partnerſhip under ſeal be diſſolved, and a balance ſtruck, 
and an expreſs promiſe be made to pay it, an aſſumpfit may be brought. Foſter v. Allanſon, 2 
Tam Rep, 479. So, if there be an expreſs promi e to pay a balance ſtruck, though the articles, 
containing a covenant to account, ate ſubſiſting Mozavia v. I.evy, Id. 483. u. 


Where the leſſor reſerved in a leaſe a right to enter and cut timber, Griffiths v. 
making reaſonable ſatisfaction to the leſſee for any damage occaſioned on 
thereby ; it was holden, that covenant would not lie by the leſſee for a Rep. 66. 
wongful act of cutting down by a third perſon, without the conſent or 
3 of the leſſor, though ſuch act were afterwards countenanced by 


15 


— 


(D) There there are ſevezal Pazties: And herein 
of joint Covenants. 


1 Where a covenant is joint and ſeveral, in an action againſt one only, Lilly v. 
0 ide breach may be aſſigned in the neglect of both. 1 Hedges, 

1 Str. 653. 
to | 8 Mod. 166. 8. C. 
he If two joint lefſees covenant jointly and ſeverally, and one of them die, Enys v. 
kchcorenant vill be binding upon his executors, notwithſtanding he ſhould Denn 


Ge before the commencement of the term, and the whole intereſt muſt gens“ 
| Kceflrily ſurvive to his co-lefſee, Ty 


r — . * . - a 
= - — ny 2 — N 


p * 1 n 
s p ; by 1 


is COVENANT. 
Duke of If leſſees covenant-jointly and ſeverally at the beginning of their com. 


3 nants, theſe words extend to all their ſubſequent covenants, notwithay, the 
, ing the intervention of covenants on the part of the leſſor. | circ 
— Term | 5 
S REN re— e pogo MORA SE ISE: ( ( <a Lo 4 
H) Of Covenants Real and Perſonal : And bereue 
| of rhe Pezſons to whom they ſhall extend; us « 
Page 533 herein. 55 
1 ale) But xecutor, it is ſaid, js not chargeable upon a co ti 
v. . 5 "Sed on, if vide Porter v. Swetnam, Styl. 407. Gild, Conran — * 
Touchſt. In general, the heir ſhall not be charged, unleſs expreſsly named. I + 
— indeed the leſſee be ouſted by the heir himſelf, it ſeems an action of cove. i 
Y- 257 nant will lie againſt him; though not if he be ouſted by an elder title fron " 
ms the leſſor. ON 
Bar | %  Heace, it is neceſſary in an afumpſit againſt the heir upon a promiſe - 
2 Saund. pay money due upon the anceſtor's bond, to aver that the heirs of the d. af 
136. 5 were bound. — 
— Y. But if the leſſor were only tenant for life, a leaſe for years made by hin, in 
* 105 abſolutely determines upon his death, and the heir cannot take advantay 
of the covenants in the demiſe. | ” 
Page 534 | Fo 
(But if B. bad covenanted) And therefore, it ſhould ſeem that the covenantee would be 6. 
titled in equity to a decree for a ſpecifick performance of a covenant to build. City of Londen 
| hw ena 3 Atk. 515, 1 Vez. 12, But ſee the caſe of Lucas v. Commerford, 3 Br. Ch. Rep, 
. 166. $4 | 
| Bally If a leſſee of tithes covenants for him and his aſſigns, that he will ot s 
Will * let any of the farmers in the pariſh have any part of the tithes, this core x 
nant runs with the tithes, and binds the aſſignee. c 
Page 33 e b 
(If a Man leaſes) the form of aQtion ? 7 
But this caſe was over-ruled in Eaton v. Jaques, Dougl. 455., where it was determined, that 
| covenant will not lie againſt a mortgagee of a term, though the mortgage be forfeited, till & d 
takes aftnal prfſ. ſim. It is otherwiſe indeed in the caſe of an aſſignee under an abſolute indeſab t! 
ble aſſignment of the » hole intereſt in the term; for there actual entry is not neceſſary to make 
him chargeable. Walker v. Reeves, id. 461. n. { 
Tatem v. A Covenant in aleafe, that the leſſee, his executors and adminiſtraon, 0 
3 all conſtantly ręſide upon the demiſed premiſes, dur ing the demiſe, is binding ; 
133. upon the aſſignee of the leſſee, though he be not named; for it is quoden 
modo annexed and appurtenant to the thing demiſed. l 
Brewer v. A leſſee of tythes covenanted for himſelf and his aſſigns with the ovne 
Hill, Anſtr. of lands in the pariſh not to take tythes in kind from him or his tenanth 
415. but to accept a reaſonable compoſition not exceeding 37. 6d. per acre. Al 
under-lefſee is not an aſſignee within the meaning of this coyenant, forth 


covenant, not being made with the lefſor, does not run with the tytbes da 
is merely perſonal. nl ns ROTO X 
Page 536 | : 4 
(Se Fe Man) But db! ſor the rent in ſuch caſe would not lie. Fide the caſes fuf1% + 
I his 3 5 Ow. Me 152 1 dane v. 1 B. R. M. A as if the cos 
merely implied by law, the leffor's acceptance of the aflignee will entirely diſcharge 
1 Sid. 447. Cro. Ja. $23. | . 1535 ; 


— rr act 


(4 


x * F7F.s 


Ie ner,] In this caſe of Knight and Freeman, the aſſignment was fraudulent, and 
4% fend, and upon that ground the deciſion os re But in a later caſe, this 
325 fance, it is ſaid, would not alter the caſe at all, but that immediately upon the aſſign- 
— aſſignee is diſcharged. Lekeux v. Naſh, 4 Str. 1221. Bull. Ni. Pri. 159. Be the 
* lav upon this point what it may, it ſeems to be now ſettled, that courts ot equity will 
ate an aſſignee of a term to account'for the rent the whole time he enjoyed the land. Trea- 
9 i Vern. 165. Whether they will, in order to tecure the future teuts under any cir- 
- ha rellrain an aſſignee from aſſigning to a beggar, or inſolvent perſon, was conſidered, 
2 determined, in the caſe of Philpot v. Hoare, 2 Alk. 219. Ambl. 480. 8. C. See this 
point examined in Fonbl. Eq. Tr. 351. n. 


Akbough all the eſtate and intereſt of a leſſee be diveſted out of him Hornby v. 
2nd aſſigned by act of parliament, 5 without expreſs words of diſcharge, 2 

% Kill h I r th r. 40, 
he is Rill liable upon his covenant for the rent. | 3 4 
Rep. 93. 1. S. C. Hence an aſſignment under a commiſſion of bankrupt will not diſcharge the N 
leſſee from his expreſs covenant, Mills v Auiol, 1 H. Bl. 433. affirmed in error, 4 Term Rep. I 
* 4 2 | 5 

(4: an Aſſignee) But in order to make a covenant tun with the land, it is not ſufficient that it 
he concerning the land; there muſt alſo be a pilvity of eſtate between the covenanting parties. 1 
If therefore a motrtgagoi and mortgagee of a term make a leaſe, in which the covenants for the 
rent and repairs are with the mortgagor and his —_ the aſſignee of the mortgagee cannot 6. 
maintain an action for the breach of theſe covenants, becauſe they are collateral to his affignor's ji 
intereſt in the land, and therefore do not run with it. Webb v. Ruſſell, 3 Term Rep. 393. But # 
ſoch action may be maintained by the mortgagor himſelf, Stokes v. Ruſſell, d. 678., armed 
in error, 1 H. BI. 562. 


| bi 
(F) How Covenants are to be conftrued. 5e 539 


But where in a building and repairing leaſe, the leſſee covenanted to lay Lant v. 
out a given ſum in erecting and rebuilding meſſuages or tenements, or ſome Norris, 
other buildings upon the ground and premiſes ; and from time to time, Sc. Burr. 289. 
all and ſingular the ſaid meſſuages and tenements ſo to be erected, with all 
ſuch other houſes, edifices, ES. as ſhould at any time or times thereafter | 
be erected, Ce. to repair, c.; and the faid demiſed premiſes, with all '$ 
ſuch other houſes, Nc. ſo well repaired, Ic. at the end, Fc. of the term to 
deliver up, &c. it was holden, that the covenant to repair extended only to | 
the new erections. . 

Ina demiſe of corn-mills, there was a covenant on the part of the lef- Bridges v. = 
for, that ** if the leſſee, his executors, Nc. ſhould before the expiration * 5 = 
of the term, be minded to renew, then, upon application, c. the leſſor, 62. 
his heirs or aſhgns, ſhould grant ſuch further leaſe, as ſhould by the leſſee, "9 
his executors, &c. be deſired, without any fine to be demanded therefore, 3x 
and under the ſame rents and covenants only as in the then leaſe;“ and the 7 
veſtion was, Whether there muſt be a covenant for renewal again in the 

d leaſe? The court of Exchequer were of opinion, that under the 

words the ſame rents and covenants, the covenant 2 renewal ought to 
les wa and on appeal to the Houſe of Lords, their decree was af- 


Again, in a leaſe for three lives, the leſſor covenanted, that he, his Fudge, 
bein, Gr. ſhould and would (in conſideration of a certain ſum to be paid 3 Ack. 83. 
to him, &c, at Crezve Hall, or at the plac where the ſaid hall then ſtood, 
in the name of a fine, for adding one life to the remaining lives therein 

mentioned) execute one or more leaſe or leaſes, under the ſame 
reals and covenants which were expreſſed in the then leaſe, and ſo to con- 


linue 


» y 
— 
" - 
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tinue the renewing of ſuch leaſe or leaſes to the leſſee, or his aſſigns, ; 

as aforeſaid to 14 455 his heirs or aſſigns, the ſam before Bay, 

every life ſo added or renewed from time to time. Lord Hardwick bat 

AOL this to be a covenant of > jy agen renewal, and decreed a new leaſe to h 

granted to the aſſignee of the original leſſee with a covenant inſerted in 4 

to that effect. | | 

st „Again, in ſuch a leaſe, the leſſor had covenanted, that if the leſſee, hn 

; Cs ta heirs, Ec. ſhould be minded upon the falling in of any of the lives, h 

Where the ſurrender the demiſe and take a new leaſe ; and thereby add a new life u 

terms of a the then two in being, in lieu of the life ſo dying, that he the leſſor, bis 

2 heirs, Qc. upon payment of ſo much for every life ſo to be added, in lin 

an am. of the life of every of them ſo dying. would grant a new leaſe for the 

biguous, a lives of the two perſons named in the former leaſe, and of ſuch other yer. 
court of law ſon, as the leſſee, his heirs, &c. ſhould appoint in lieu of the 

ne; ad- named in the preceding leaſe, as the ſame ſhould reſpectively die, und- 

ONS wn” the ſame rents and covenants. T here had been ſucceſſeve renewals from the 

bers, to ex- time of the firfl leaſe; and in every 7 * the like covenant for renewal bad 

plain the heen inſerted. The court of King's Bench held, that the leſſors by thar 


intent of , 
the Bertie Of ad conſtrued this to be a covenant for perpetual renewal. 


though the conduct of one of them may be a fraud upon the covenant. Clifton v. Walmeſly, 
5 Term Rep. 564. | | 


"a 


Roſſelly. But where in a leaſe for years determinable upon lives, the covenant 
pt ag was, that the leſſor would upon the death of any of the appointees (by 
Rep 639.n, name) add a new third life upon payment of 2oof, within ſix months; or 
upon the death of two of them (by name) within i- months add two 
new lives upon payment of 500/.; or upon the death of all of them (by 
name) would, upon payment of 1 1507. make a new leaſe or grant for ao 
three new lives to be nominated and appointed by the leflee, his executor, 
e. for the like term as was thereby demiſed, at and under the like ren, 
covenants, and agreements therein contained ; Lord Camden was of opinion, 
that the leſſors were not under any obligation to grant any further leaſe tha 
for three new lives only, and that the leſſee was not entitled to have any 
covenants inſerted for any further renewal ; the words of the covenant not 
obliging the leſſors to grant a new leaſe, but upon the death of ſome one of 
the perſons named in that leaſe ; and they being all dead, no further te- 
Ca newal could be claimed. 

Tritton v. So, under a covenant in a leaſe for twenty-one years, that the leffor, 
his executors, £c. would, at the end and determination of the ſaid tem 
Rep. 636, of twenty-one years, execute a new leaſe of the demiſed premiſes, for the 

further term of twenty-one years, thereby demiſed, ſubje# to the ſame rent, 
and purſuant to the ſame exceptions, covenants, reſervations, conditions, 
agreements in all reſpefs, as were in and by the then granted indenture of lf 
mentioned and ex wes in caſe the leſſee, his executors, c. ſhould defre 
the ſame ; the le ee, his executors, &c. firſt giving twelve months notice 
in writing to the leſſor, his heirs or aſſigns, of his or their defirin ſuch 
further term of years as aforeſaid ; Lord Thurlowe declared the 1 en· 
titled to a leaſe for ſeven years only, it appearing that the leſſee himlelf had 
put that conſtruction upon it. | 


(G) che 
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ere the Principal, and all Auriliary Co- 
—_ ſhall be ſaid to be void and extinguich⸗ 


ed. 


: iceſhi : | Guppy v. 
denture of apprenticeſhip be void as contrary to the ſtatute of apf 
els all coyenants entered into by a third perſon for ſecuring the Kad. 256 


«formance of that indenture are void 


z id 


AY ——— 


h (here the Breach thall be ſaid to be well 
| 8e 544 


(But now by the 8 & 9 W, z.) It is now ſettled, that it is compulſory on a paingl to pro- 
eeed in the manner pointed out by the ſtatute in caſes within the proviſions of this ſeftion,—that 
be mull afſign the breach of ſuch covenants as he proceeds to recover a ſatisfaction for: and if the 
defendant plead to iſſue, and the cau'e go to a jury for trial, the jury, upon the trial of ſuch cauſe, 
mul aſſeſs damages for ſuch of the breaches aſſigned, as the plaintiff upon the trial of the iſſues 
ball piore to have been broken, If this be not done, a venire facies de novo will be awarded. 
Vrage v. Brand, 2 Wilf 377. Hardy v. Bern, 5 Term Rep. 540 636. 80, if judgment go by 
default, he cannot enter up judgment for the whole penalty, as he might have done at common 
hy, Roles v. Roſewell, 5 Ferm Rep. 538. Goodwin v. Crowle, Cowp. 357.— Whether an 
obligee in a bond of this kind may recover damages beyond the amount of the penalty, is a point 
which hath not yet received a final adjudication. See White v. Sealy, Dougl. 49. Brangwia v. 
Perot, 2 Bl. Rep. 1190. Wilde v. Clarkſon, 6 Teim Rep. 303 , that he cannot. But Lord. 
Lonſdale v. Church, 2 Term Rep. 388. cone. 


STT SFE 


Ly 


In an action on a covenant to pay money on one of two contingencies, Loggin v. 
which ſhall firſt happen, if the plaintiff ſhew that one has happened, he pax hg 


rrery, 


need not ayer it to be the firſt, 1Ld.Raym. 


In a declaration in this ſpecies of action it is not merely unneceſſary, Doogl, 67. 
vip 6s to ſtate the whole of the deed. So much only as will en- Cowp. 668. 
tile the plaintiff to his action muſt be ſhewn ; and that part need not be 727. 
erdlly recited,” but may be ſet forth according to its ſubſtance and effect; 
though it is uſual and adviſeable to deviate as little as may be from the ex- 
preſions in the inſtrument. 
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ffor, - Si | 
erm 2 
ve ) Clhere the Performance ſhall be ſaid to be 
8 well let forth and pleaded. Foage 548 
wy if « Man is bound) See too Sayre v. Minns, Cowp. 578. 

re 
60 On a covenant © to permit the plaintiff in the laſt year of the term to Hughes v. 
ſuch foy clover among the barley and oats ſown by the defendant,” the breach Richman, 
* hgned was, * that the defendant ſowed barley and oats without giving P. T8. 
had wice to the plaintiff ;*” to which the defendant pleaded, © that he did 


mn prevent the plaintiff from ſowi uch cl he thought fit“ 
al ug e dent hes m ſowing as m we be Oe] 


(L) What 


— ' rX——— — — 5 b- b * 
— — 2 — 1 8 


Tour — 5 But where the covenants are dependent, no action will lie by the os 


vard. 308. the performance of the other: therefore, where two acts are to be dow 


| Co.Entr, So, accord with ſatisfafiion by parol, made after the breach, is 2: 


| Rep. $70 inſtruRt B. in a certain mode of bleaching linen, for which he had ona 


, - —·¹ Ae r———_— 
r 
53> D v2 =: ne _ 


Page 351 (L) Chat may be-pleaded in Bar to the Ati 


(Ar, where a Writing) B. brings an action of debt upon the bill, y 
makes no averment in his declaration that he had conveyed the land 
. tendered any conveynace of it; it was bolden to be well brought _ 

ſanding, for both parties ſealed the deed ; and if the plaintiff had u, 

conveyed the land to the defendant, he might have Had an ation 2 
the plaintiff on the agreement cuntained in the deed, and ſo each 
had mutual remedy againſt the other: but it might have been othervi 
if the ſpecialty had been the words of the defendant only, and no: t 
words of both parties by way of agreement, as in the caſe ſtated. 
Howlett v. TJaliquidated damages ariüng from a reciprocal breach of covenatt, cu 


* not be pleaded by way of /ct-off. 


* 


— party againſt the other, unleſs he have performed, or offered to perſon 
190 2 Bar- his covenant ; the performance of the one being a condition precedent y 


— at the ſame time, neither party can maintain an action without ſhevingy 
Dougl. 684 Performance, or offer to perform on his part. 
Kingſton v. 

Pietlon, id. 689. Gooddiſſon v. Nunn, 4 Term Rep. 4461. And where mutual covenants g 
the whole of the conſideration on each fide, they are mutually precedent conditions. Boone! 
Eyre, cited in 1 H. Bl. 273. Duke of St. Alban's v. Shore, id. 270. 


Roberds Auen hh ſutefatiion by deed, ion good plen-in diſcharge of conn 


3 10. 48 well before breach as after ; becauſe it is an action merely perſonal; i 
Ia Rüffell which only damages ſhall be recoyered, and it enures as a releaſe of th 
v. Ruſſell, covenant. 5 ̃ 
3 L. ev. 189. f 
it is ſaid to be no plea, uuleſs executed on both parts. 


Tem by complied with on his part. 
parel, of 1 
the terms of an agreement under ſeal, can avail neither plaintiff nor defendant at law, i 
ſuch new diſpen ation may be à ground for reſorting to a court of equity. Littler v. Hol 
3 Teim Rep 590. 


117. Ho" -ylea, the defendant alleging that the terms of the agreement were « 


183 hw 


(M) Of the Pleadings. 


campbell A. in conſideration of 250l. paid by B., and of the farther ſum of 1 


Jones, 


6 Term to be paid, &c., covenanted that he would, with all poſſible expedis 


„63 
— 


ed a patent; and B. covenanted, that he would on or before a certain © 

or ſooner, if 4. ſhould before that time have inſtructed him, c. pe 

. farther ſum of 25010. It was holden, that G. might ſue B. for the 3f 
without averring that he had taught B. the mode of bleaching linen, © 
the covenants of the parties being independent covenants. 
1 In a leaſe for ſeven years containing the uſual covenants, that the l. 
6 Term ſhould pay the Feat, keep the iſes in repair, &c. there was ® PP 
Rep. 665. that the leſſee might determine the term at the end of the firſt i 


' COVENANT. 


Gre years, giving fix months previous notice; and that then from and after 
be expiration of that notice, and payment of all rents and duties to be 
aid by the leſſee, and performance of all his covenants until the end of 
de three or five years, the indenture ſhould ceaſe and be utterly void. To 
1 ation brought for the non-payment of the rent, the defendant pleaded 
« to the rent for part of the time, nothing in arrear; and as to the reſi- 
jve, that before the end of the firſt three years, he, under the above pro- 
iſo, gave notice to the leſſor of his intention to quit, which notice was 
ccepted, and that at the expiration of the notice he gave up the poſſeſſion. 


"TX TT TN — 


or the defendant; and as to the other part he replied, that the defendant 
lid not pay all rent and arrears of rent and duties on the tenant's to 
| paid, 9c. and perform all the covenants in the indenture on his part 
cording to the proviſo, until the expiration of the firſt three years. On 
Jemurrer to this part of the replication, it was holden, that the payment 
f rent and performance of the other covenants are conditions precedent 
o the lefſee's determining the term at the end of the firſt three years, 
4 that his merely giving ſix months notice, expiring with the firſt three 
ears, was not ſufficient for that purpoſe. CE. 


8 


re independent. 4 therefore may maintain an action againſt B. for the 
hole ſum, though the building be not finiſhed by the time appointed. 


partner, and to give him half the intereſt in the leaſe of the houſe, to 
mmence from and after the 2gth of September. The defendant cove- 
pnted to pay 3000. on or before that day, as a premium to be admitted as 
partner. Upon non-payment of the money at the day, the plaintiff may 
, arerring his readineſs to take the defendant as partner, without ex- 
ting or tendering articles of co-partnerſhip, or a conveyance of the 
ale. a 8 

la covenant for quiet enjoyment the declaration ſtated, that before the 
iſe to the plaintiff the defendant had made a demiſe to another perſon, 
ich was then ſubſiſting ; that in order to get into poſſeſſion, the plaintiff 
ought an ejectment, but was non-ſuited, on account of that prior demiſe ; 
that he had never been in poſſeſſion, The defendant pleaded, that 
the firſt half year of the plaintiff's term, the plaintiff might have en- 
fed, Sc. but that for non-payment of the rent for twenty-one days after 
rhalf-year, the defendant had a right to re-enter according to a proviſo 
the leaſe, and that he did re-enter, £c. This plea was holden to be 
u being no anſwer to the plaintiff's demand. 


Vor. VI, , Coyrts 


; to the firſt part of the plea, the plaintiff took iſſue, which was found. . - 


— 


4. covenants to build a houſe for B. and finiſh it on or before a certain Terry v. 
y, in conſideration of a ſum of money which B. covenants to pay A. by Duntze. 
talments as the building ſhall proceed. The finiſhing of the houſe is 2, H. Bl. 
xt 2 condition precedent to the paying of the money, but the covenants 3 


By articles of co-partnerſhip the plaintiff agreed to take the defendant as Walker v. 4 


Harris, 


Anſtr. 249, 


Lu dwell v. 
Newman, 
Term 


Rep. 438. 


* 


2 % „(0000 
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Courts and their Juriſdiction i 
5 general. 


5 (B) Of the Judges, and Pezſons erexciſng | 
, He was anciently made by patent alſo: the alteration took place unde 
Fa 8 2. was changed from ſummus to capitaliq juſi iciar ius. Mid. The chief and 2 
of the Exchequer were created in Sir E. Coke's time, guamdiv ſe bene gefſerint. Id. 117, 
Pape $56 ; : | 
(by 35 33 F. 8. cap. 24.) Whereby judges are 'egabled to act as judges of oyer and ternary 
delivery in their own counties, which they were incapable of doing by the ſi. 8. R. 2.6 1 


(0 hat determines their Juriſdiition and. 
Authority, 


Pa | | 
H. ., of juſtices) Bro. Commiſſion 10., faith that it is not determined, unleſi pros 
mation is made of the coming of the King's Bench. But fee 2 Hawk. P. C. c. 3. $ 11. 


(D) Of their Diviſion, and the Subordination i 
one Court to anothez ; And herein, 


Page 561 
* 25 This caſe is erroneouſly reported the claim was allowed, 


(If a ſchilar) The like determination, in the cafe of a viſitor, becauſe he cannot compel a4 
all performance. Cowp. 378. So, where a college are to act in a truſt, 1 Vez. 462. 


Page 562 „ 
(4s they foall) 3 Leo. 149. But ſee Bendl. 233, 234. Whoper alias Hooper v. Harewod, 
attorney of C. P. for battery, conuſance granted to the Biſhop of Bath and Wells, 


(.. tothe manner) Where cogniſance of pleas is granted by act of parliament, it is unnectf 
to ſhew that the charter hath at any time before becu allowed by the king's writ, or any of li ee 
perior courts. 2 Will. 412.-gCogniſance of pleas cannot be claimed by preſcription. Co. 


114. b. 1 Salk. 184. But ſee 4 Init. 220. n 
(But a plea) Vide ſupra tit. Abatement C. the authorities there elted. | une 


(Inferior Courts) Where the ſtile of a court · hall be helped by intendment, fee Gibbod 
Roberts, 1 Salk 265. Where a ſheriff is empowered by a private act of parliament to ul 
uiſition of the value of lands, giving notice to the owners, the notice mult appear on the tad 
e inquilition, to ſhe that he hath a juriſdiction, elſe all the proceedings will be quaſhed. pret 
v. Mayor, &c. of Liverpool, 4 Burr, 2244, 
2 Mod. 195. Loid Raym. 80. 1 Wilf, 316. 2 Wilf. 5. Cowp. 20 —Greater indulz 
hath of late years been ſhewn to inferior courts, and the preſumption hath iather been in 
of their juriſdiction. In a juſtification under the proceſs of an interior court it is ſuſbcient ul 
that a plaint was levied for a cauſe of action ariſing within the juriſdiction, without ſet 
forth at length, or alleging that the defendant became indebted there, Cowp. 20. 3 1 
Rep. 185. 
Page 563 
has 4 5 Are ad See too 1 Lev. 50.96. 137 156. 2 Lev, $9. 1 Saund. 23. 14 
zio. 2 Will. 16. Cowp. 20. Freem, 321, 1 Terim Rep. 151, 
\ (E) fi Lt 
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( rg) Chat is incidental to all Courts in geneꝛal. 
5 Page 56s 


@- » 


(Every Court!) For contempts in the face of the court, courts not of record may 


Court of Parliament. 


D) Of Clettions: And herein, 


. Of the Duty of Returning Officers, and the Remedies againſt them, 
and herein of the Mode of proceeding upon complaint of undue 7 1 
Elections. L . | J | 


— 


x) Of the Original and Antiquity of Parlia: | J 


Page 567 
(The baronies) The feudal peeiage was originally territorial; not attached to the peiſoh, but | © 
the poſſeſſion of the feudal eſtate. The firſt form of the creation of an earl, according to 74 
e author of the Ellays on Brit: Antiquities, quoted by Sir J. Dalrymple in his Eſſay on Feadal 1 


operty, c. 8, © was that of a grant of an office over a county. When by the multiplication. = 
of earls. the earldoms were become more numerous than the counties, the form was to erect a oF 
particular eſtate into an earldom or county, which was all that was neceſſary to beſtow upon 
the proprietor the territorial dignity. Afterwards, when the notion of perſonal honour crept BY 
In, certain ſolemnities were uſed at the creation of a peer, ſuch as girding him with a ſword, FK 
corcring his head with a cap of honour and circle of gold, all of them marks of perſonal reſ- 44 
pet, And now, both in England and Scotland, the territorial dignity being quite worn out, an FR 
earl's patent is fo framed, as to import a mere perſonal dignity, without relation either ta . 
office or to land.“ The caſtle of Ar und:1l, however, ill confers an earldom on its proprietor : — 
« aft of 3 Car, 1, c. 10., for annexing the caſtle and honour of Arundel unalienably to the title if 
El of {rundel in the heirs of Themas then Earl of Arvndel, in its preamble, ſpeaks of ihe 3 
«as real and local, The barony of Berkeley of Berkel:y-cafile is alſo faidto be territorial. 
9 


N Il 


In King Jobn's great charter it is declared, that no ſcutage or aid ſhall A. rin 
levied on the ſubject ni per commune concilium regni noftri, except in the Thi * 5 
ee caſes in which a feudal lord was entitled to the aſſiſtance of his vaſſal ; gon is omit- M 


unter to hold good, not only between the king and his tenants, but be- harter. 
een every lord and his tenants. In order to aſemble the commune conci- 

m ni to aſſeſs ſuch ſcutages and aids, the king engaged to ſummon all 

biſhops, biſhops, abbots, earls, and greater barons, figillatim per hiteras g 

preterea, ſays he, faciemus ſummoneri in generali per vicecomites, et ballivor 

ror, omnes illos qui de nobis tenent in capite ; a = that ſeems, e 

| controverſy, to point out the conſtituent members of the great council 

lingdom in thoſe days. 


= 


(B) Df the Perſons of whom it conſiſts. 
Page 56g 


et) Lord Hale thinks that the biſhops fit in the Houſe of Peers by cuſtora add ulage, 
#41! vt ſtom their baronial poſſe ſſions, a notion which hath been ably controve. ied by biſhop 
: XR 2 Warburwon 


* e 
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Warburton in his Alliance 1 Church and State, 4th edit. 149. but which receives confdenty 
ſupport from the reaſoning and authority of the learned editor of Coke upon Littleton, N 
Litt. 13 Ed. 134. b. n. 1 b 


By the twenty · ſecond and twenty- third articles of the union, raike 
che act of union, the peerage of Scotland are to ele ſixteen of their aa 
ber to ſit in the Britiſb houſe of lords; and other not elected peers o h 
land are to become peers of the united kingdom, and to have all the wx 
leges of ſuch, except a ſeat in that aſſembly. | 
Lords lt was reſolved by the houſe, ſoon after the union in the caſe of the Di 
| ron of Hamilton and Brandon, * that no patept of honour granted to any 
c. 1711. 4 of Great Britain, who was a peer of Scotland, at the time of the wn 
| & ſhould entitle him to fit and vote in parliament, or upon the try 
« peers.” And the ſame doctrine was adhered to in the following ci 
the Duke of Qucenſtarry's ſecond ſon was created Earl of Solway in Seu 
when an infant; and aſterwards the duke was created Duke of Dove, u 
remainder to ſuch ſecond ſon, and fat in two parliaments under this cre 
- Lexds on. But upon his death it was objected, and ſo reſolved by the lords,t N 
_ 14th the Scotch earldom of Solway incapacitated the then claimant from wk Z 
585 1719 the dukedom of Dover by virtue of ſuch remainder. But theſe rel | 


ons have been lately over-ruled. The peerage of Brandon hath been ug P 
Printed claimed, when it was urged, that even” ſuppoſing the former deciſion 
Caſes of te ſtand, ſtill the patent was not void; that the incapacity to fit in parlang 
"Lords, was only perſonal in the then duke, and his heirs in tail-male were ent 
to the peerage of Brandon, with all its rights. The matter, however, 
Lords taken up in a more general view. For the entry in the lords journals 
ee - follows: After hearing counſel, as well yeſterday as this day, upon 
Los, petition of Douglas Duke of Hamilton and Brandon to his majeſty, | 
* ing a writ of ſummons to parliament by the title of duke of Branda,t 
X following queſtion was put to the judges : Whether by the twenty h 
| 3 wo v article of the act of union, which declares all peers of Scotland to be 
3 « of Great Britain, with all the privileges enjoyed by the peers ol 
queſtion to? /and, except the right and privilege of ſitting in the houſe of lords 
the judges © the privileges depending thereon, the peers of Scotland be diſabled 
5 ** hot © receiving ſubſequently to the union, a patent of peerage of Cu 
whe aged. 1 tain, with all the privileges uſually incident thereto ? the lord chi 
. -was nega- ron of the court of Exchequer delivered the unanimous opinion of 
tied. « judges preſent upon the ſid queſtion, that the peers of Scotland ar 
PET % diſabled from receiving, ſubſequently to the union, a patent of pe 
of Great Britain, with all the privileges uſually incident thereto? 
whereupon a report was ordered to be preſented to his majeſty, cet 

that the ſaid Duke of Brandon is entitled to his writ of ſummons. 
In conſequence of this deciſion ſeveral Scotch peers were ſoon afers 
created peers of Great Britain. But in the year 1708-9 the houſe 
Lords come to the following reſolution ; “ That a peer of Scotland, claim 
own. 21ſt © ſit in the houſe of peers by virtue of a patent paſſed under the gred 
an 1908- „ of Great Britain after the union, and who now fits in the Þ me 
9 « Great Britain, had no right to vote in the election of the ſixteen | 
Who are to repreſent the peers of Scotland in parliament.” Aod ids 
ſolution ftanding upon the journals unimpeached, it ſeemed to follov 
conſequence of it, that the ſeat of one of the ſixteen peers as a rept 
tive peer, became vacant upon his accepting, or ſucceeding to a0 mn 


ſeat: And therefore, upon the Earl of Abercorn's being created ap 


r * n 


4 
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+ Britain in the year 1787, the houſe reſolved, © That the Eark of Lords 
Hlercorn who was choſen to be of the number of paar un} who by E an | 
the treaty of union are to repreſent the peerage of Scotland in parliament, The 44 
having been created Viſcount Hamilton, by letters patent under the great reſolution 
ſeal of Great Britain, doth thereby ceafe to fit in this houſe as a repre- was comets 
(-ntative of the peerage of Scotland.” And about this time the houſe 23 
ved a ſtrong diſpoſition to adhere to theſe reſolutions. For in the peQing the 
yy following it was ordered,“ That a copy of the reſolution of Jan. Duke of 
21, 1708-9; be tranſmitted by the clerk of the parliaments to the lord e 
clerk regiltrar of Scotland, with a v to him to conform thereto.” Te 
nd again in the next year it was reſolved That it is the opinion of this ron Dou- 
houſe, that the lord clerk regiſtrar and his deputies, acting at the election glas. 
of the Scots peers, ought to conform to the reſolutions of this houſe. of Lords 80 
which they have had notice by order of the houſe.” In conſequenee of theſe 23 
ders the deputies of the lord clerk regiſtrar refuſed to admit the votes of 21 April 
e Duke of Qucenſbury, Lord Aberrorn, and other lords in a ſimilar ſitu- 1788. 
jon at the following general election in the year 1790. This refufal occa- 
ned an application to the houſe on behalf of the two noble peers above - 
ntioned, when after a long inveſtigation and conſiderable debate, the houſe 
$ pleaſed to over rule its former reſolutions, and to reſolve, '* That the Lords 
votes of the Duke of Pueenſberry and the Earl of Mbercorn, if duly ten- Journ. 234. 
dered at the laſt election for electing ſixteen peers of Scotland, ought to NY 1379S 
be courted.” And it was afterwards reſolved, ** That the tender of gin 
the votes of the Duke of Queenſberry and the Earl of Abercorn, by ſend- 1794. 
ing to the lord chief regiſtrar or his deputies ſigned liſts, together with 
proper documents of their having qualified — as by law required 
to vote, was a due and fufficient tender of their votes at the ſaid election.“ 
purſuance of which reſolutions the votes of theſe noble lords were added 
the liſts. "Theſe reſolutions were followed by two proteſts, the one of 
hich was ſigned by the Duke of Leeds and the Earl of Kinnoul, the other, 

the Earl of Lauderdale. — The above reſolution of 23d May having 
jabliſhed, that the accepting or ſucceeding to an ĩnelective ſeat, poſterior to 
e union, did not incapacitate a peer of Scotland from voting in the election 

the repreſentatives of the Scottiſh peerage, the inference which followed 
om the contrary doQrine was neceſſarily done away, and the ſueceſſion to 


h a ſeat was determined not to vacate the ſeat of a repreſentative peer. 


ſeated to his majelty, humbly to requeſt that his majeſly will be graciouſly 
pleaſed to iſſue his royal proclamation for the election of a peer to repre- 
ſent the peerage of Scotiand in the roam of the Lord Viſcount Stormont, 
who ſince his election has become Ear! of Mansfield of Middleſex, and has 
taken his ſeat in the houſe accordingly ;”' was, after debate, negatived. 
At the above election in 1790, Sir James Sinclair voted by proxy as 
i of Caithneſs, his claim to that dignity not having been allowed, but 
ig then pending, His vote was objected to by the Eark of Sellirl and 
Leun, who inſiſted, that he had no right to the title he aſſumed ; or, 
poling his claim ſhould be admitted, yet as it was not actually allowed at 
ume of the election, he was not then in a capacity to vote. But the ; 
uſe reſolved, „ 'That Sir James Sinclair had made out his claim to the 93. 
ite of Eatl of Caithneſs,” And that reſolution was followed by ano- 6th Jane 
4 That the votes given by the Earl of Moray, as proxy for the Earl 4793. 
atthneſe, were good.” RU {Batra 20 2d. | 
1 


motion, therefore, of Earl Stanbepe, That an humble addreſs be pre- june 1793, 


4th March 


__ COURT OF PARLIAMENT. 


By 6 Ann. 4, 23. 5 3. the peers actually preſent at the aſſembly of the 
(s) The peers in Holyrood Houſe in Edinburgh, are required before they vote, to qui- 
following lify themſelves by taking the oaths of allegiance, ſupremacy, and abjuraicy 
Inſtrument and making and ſubſcribing the declaration againſt popery. Thoſe wh 
was deter- ive in Scotland and wiſh not to vote in perſon, may qualify in any ſherif'y 


. b * . - 
4 e, court in Scotland, and the ſneriff or his deputy is to return the original ſub. 


after refer · ſcription of the oath and declaration, ſigned by the peer who took the lame, 
ence to the and make a return to the peers ſo aſſembled of, ſuch peers takiog the fal 


Judgesgtobe oath, and making and ſubſcribing the faid oath and declaration: and those 


cient in law peers Who reſide in England at the time of iſſuing the proclama ion for elec. 
to certify, tion, may take and ſubſcribe the oaths, and make and ſubſcribe the deck. 


according ration in the court of Chancery, King's Bench, Common Pleas, or Exche- 


= ＋ oo quer in England, which is to be certified by writ (a) to the peers in Seatland 


-ancis At their meeting under the ſeal of the court where the ſame were taken and 
Viſcount ſubſcribed ; and peers who have ſo qualified may make a proxy, or ſenda 
Dumblane ſigned liſt containing the names of ſixteen peers of Scotland for whom they 


nd gu 79 give their votes. And in caſe any peer of Scotland, who at any time before 


therein ſpe- the iſſuing of the proclamation for election, hath taken the oaths and ſub- 
ciſied, ap- ſcribed the declaration in England or Scotland, to be certified as aſoreſad, 
peared in and, if taken in parliament, to be certified under the great ſeal of Great Bri 


> +2 pork tain, ſhall at the time of iſſuing ſuch proclamation be abſent in the ſervice 


and took of the crown, ſuch peer may make his proxy, or ſend a ſigned liſt. 
and = | 

ſubſeribed the oaths and declarations therein mentioned. Lords Journ. 5th Feb. 1992.—4 Gear 
* the Third by the grace of God, &c. Lo our moſt dear couſins the peers of Scotland to be 
44 aſſembled and met at Holyrood Houſe in Edinburgh, on Saturday the 24th day of July next enſo- 
* ing, by virtue of our proclamation under our great ſcal of Great Britatn lately iſlued, for the 
* election of the ſixteen peers of Scotland to fit and vote in the houſe of peers in the parliament 
o of Great Britain, to be holden at Meſiminſler, on Tueſday the 10th day of Auguſt next enſuing, 
greeting: We have inſpected a certain record and regiſter in our court of Chancery in E 
* made and filed and there remaining, by which it is manifeſt, that on this fourteenth day dt 
. June 1790, Francis Viſcount Dumblane perſonally appeared in open court in Chancery aforcfaid, 
4 and then and there took and ſubſcribed the oath of ſupremacy, and repeated and ſubſcribes 
the declaration contained and ſpecified in a certain act of parliament, made in the ſixth year 
* of the reign of queen Anne, late queen of Great Britain, intituled “ An act to make tartler 
« groviſion for elefting ſixteen peers of Scotlond to fit in the houſe of peers, &c.“ and al'o took 
e and ſubſcribed the oath of allegiance contained and ſpecified in a certain act of parliament 
* made in the firſt ycar of our late great grandfather, George the bril late king of Great Briton 
« jntituled . An act for the further ſecurity of his majelty's perſon and goverament, &c.” ad 
* alſo took and ſubſcribed the oath of abjuration contained and ſpecified in a certain act of parls 
ament made in the ſixth year of our reign, intituled “ An act for altcring the oath of 2bju 
© ration und the aſſurance, &e. according to the form, direction, and appointment of the alt 
* aforeſaid. Witneſs ourſelf the 12th day of June, in the thirtieth year of our reign.” 


Q rw — — 9 


— 


The above act provides, that ſuch peers of Scotland as are alſo peen d 
England, ſhall ſign their proxies and liſts by the title of their peerages | 
Scotland ; and that no peer ſhall be capable of having more than two prone 
at one time. It alſo enacts, that no peer ſhall come to the meeting wil 
more attendants than he is allowed by the acts then in force in Scotland, 
take wi h him to the courts of 7 5 and that any peer who ſhall preſumt 
to propoſe, debate, or treat of any other matter, except the election, f 


incur the penalties of a premunirr. | 


By the 12 and 13 . 3. c. 2. commonly called the Act of Svcceſſions 
is provided, That, after the acceſſion of the houſe of Hanover, no pe 
« ſon born out of the king's dominions, except of Engliſh parents, (ale 
« he be naturalized,) ſhall be capable of being a member of cite de 
%. 66 par be 


the 1 2 „ 

ed without ſuch a prohibitory clauſe.” 
= 7 . of 4 Ann. e 4. the iſſue of the body 
ws and all perſons lineally deſcending from her, born, 
nfs dom; are declared to be, and ſhall be 
ſub- nal. born ſubjects of this kingdom. 
ame, 


jament 
nſuing, 
4/4 0nd, 
day df 
prefaid, 
ſ(crib;d 
th year 
tarther 
50 took 
lame nt 
Brilon 
c.“ and 
of parks 
ab- 


the all 


een d 
ages | 
prorie 
12 will 


eſur 


cel (which 
ſubjects of th 


April. 1706 
vas paſſed for natwa 


mairicd to t 
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COURT OF PARLIAMENT, ol 
„And by 1 C. 1. fl. 2. c. 4. © No bill for naturalization ſhall | 
y of the Princeſs Sophia, It ſbould 


« or hereafter to be ſeem, wil 
, to all intents and pnrpoſes, deemed 


all the deſ- 
cendants of 
tha: prin» 

deſcription would incluce the houſes of Pruſſia, Denmark, and Orange) are natural-born 
is realm, $-e Lord Somers's Letter to the ElcQor of Hanover, dated the 12th of 
d publiſhed in Macpherſon's State Papers, page 33. vol. 2. Accordingly, no bill 
lizing the Princeſs of Wales in 1795, or the Princeſs of Pruſſia, when 
he Duke of York in 1793. | 


Ire 


By an act paſſed by the parliament of Scotland for ſettling the manner of on the aiſt 


8. ot, 25. $ 


one years of age complete. 


ee&ing the ſixteen peers, which is inſerted in the act of union, 5 Ann. c. of October 
12., thoſe who are elected of the ſixteen peers muſt be twenty- 4 writ 


But there is no legiſlative enactment on this 1 um 


mons was. 


ſubjet reſpeQing other peers. Minors indeed are excluded from fitting as iſſued to the 
s of Great Britain when they come to their honours by creation or deſ- Earl oh. 


cent; but that is merely by a ſtanding order of the Houſe made the 22d of h 
Mg 1685. 


der age; wherefore the Houſe of Lords, by the recommendation of the committee of 


ulgrave, 
e being 
then un- 


views, referred theſe two queſtions to the judges, * Whether a minor may ſit in quality of a 


judge in any court of juſtice, by the law of England, and give judgment? 2. Whether judge 
© ment may by law be excepted againſt by writ of error or other wile, wherein any one that {: 


« 222 judge and gave his judgment was a minor ?”* To the firſt of theſe queſtions the Lord 
Chief juttice reported on the 16th of November following, that it was the unanimous opinion of 
ulithe judges, 4 That by the law of England, in the ordinary courts of juſtice, no minor can ſit, 


ol give any judgment as a judge.” On the 14th of December, the Houſe ordered the commit- 


tee of privileges to prepare © a declaration,” ieſpecting both the time paſt and to come, which 


may prevent 


e inconvenience of minors ſitting da the Houſe. This declaration was reported on 


the 18th December, That, according to the law of the realm and the ancient conſtitution.of 


* parliament, minors ought not to ſit or vote in parliament; and the Houſe agreed to it. The 


committee then recommended, That a declaratory. bill be prepared to remedy this inconve- 
b nience for the future, without any retroſpect, and to confirm all that bath already paſled,”* 


The Houſe ordered this latter part of the report to be laid aſide. 2 Hatſ Prec. 10. notes, 


(C) Of the Manner 


of theiz Summons and 
ftembling. 


Page k 
(The frfl ſummons) And therefore, till he takes his ſeat, the blood is not ennobled, and re 


be joined, w ether he were a baron or no, it ſhall not be tried by a jury. but by record of 
dent, which could not appear unleſs he were of the parliament, Jb. But in the caſe o 


lia- 
Faodi- 


Eu by letters patent, the creation is per ſect and the blood is ennobled without fitting : and 


therefore in Lord Banbury's caſe, the court of King's Bench held, that a peerage, claim 


under 


ters patent, is not triable by the record of parliament, but muſſ be queſtioned by pleading nou 
mfr, Rex v Knollys, 1 Ld Raym. 10. A wiit of ſummons directed to any temporal per- 
ba who ſits in purſuance of it. gives a barony in fee, without words of limitation, 12 Co. 70. 


Go. Lit, 9. b. Seld. tit. Ho. 746. But letters patent, in which there are no words of limitation, 


pe the grantee à dignity for life only. If the eldeſt ſon of a peer, created by letters pa ent, 


ing the ſnccefſion to the heirs male of his 
bouſe of lords by his father's büronial title, 


ſactſſion of the ſon to the 


e the father 


i warant from the 


body, be called up by writ of ſummons to the 
the effect of the writ in that caſe is not to enlar 
courſe of ſucceſſion, ſo as to make a female capable of inheriting, but me#ely to accelerate the 
barony ; for the extent of the inheritance till depends on the nature 
rs title to the barony. Cale of the claim to the, barony of. Sidney of Penhurſt diſal- 
Printed caſes of the Lords, June 17, 1782, 
** writ of ſunmon:) Upon. a general election, the writ of ſummons iſſues in eonſeque nee 
lord chancellor to the clerk of the crown in-Chancery ; but if a — 
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happens during the ſitting of parliament, or, by the death of a member; or his 
in the time of a'receſs, then, in conſequence of a warrant from the ſpeaker; 


which caſes, the ſpeaker acts by order of the houſe ; in the latter, under the t 
triftions of ſtat. 24. Geo. 3. c. 26. | | 


Page 572 3 | 
- (The ſubſtance) See the form of the writ, 1 Dougl. 448. Heywood on Elec. 1, 


becoming pee, 
in the a 
egulations and x 


| (At the return) After the general election in the year 1790, the parliament was Ptotogw 
twice before it met. Com. Journ. 26th Nov, 1790; and the ficlt pailiament in this reign 9 
prorogued by four writs of prorogation. Id. 3d Nev. 1761. 


It doth not appear by the firſt record of ſummons now extant, a. 
Elſynge, 28, H. 3. by what u. Gl the Lord Chancellour cauſed the writ of he 
Ga) Though be made. The king was then a priſoner to Montfort. But ſurely none 
it de very but the king can ſummon the parliament (a). And this is the reaſon tha 
clear, _ Hen. IV. having taken his liege lord King Rich. II. priſoner on the 20% 
Wer a day of Aug. an. 23. cauſed the writs of ſummons for the parliament, when 
legally aſ- in he obtained the crown, to bear date the 19th day of the ſame month, al 


ER the warrant to be per ipſum regem et concilium, and himſelf to be ſumma 
y the au- 


thority of by the name of Henry Duke of Lancaſter. | 


the crown, yet there are two inſtances of a parliament being called and ſitting, and bcinzx: 
* knowledged as ſuch without being originally ſummoned by writs iſſued by order of the king, The 
-firſt was that of the Convention Parliament, which met on the 25th of April, 1660, and {a id 
the 29th of December in that year, and was then dillolved. This parliament was ſummondly 
writs iſſued under the direction of an ordinance paſſed on the 16th of March, 1659, by then: 
mainder-of the Houſe of Commons that had been called by Charles the Firſt, on the 34 of Ns 
vember, 1640. The ordinance was entitled,“ A bill tor difſolving the parliament begun ad 
& holden at Weſtminſter on the 3d of November, 1640, and for the calling and holding a pul 
-«« ament at Weſtminſter, on the 25th day of April, 1660,” It was, however, thought adrifal 
afterwards, when the legal government was re-eſtabliſhed, to paſs an act of parliament to tc 
all diſputes concerning the aſſembling and fitting of this parliament ; and it was accordingly & 
clared and enacted by 12 Car. 2, c. 1 That the parliament begun and holden at Weltminle 
„ on the zd of November, 1649, is fully diſſolved and determined, and that the Lords 
<«<' Commons now ſitting at Weſtminſter, in this mo parliament, are the two houſes of pt 
. ment, to all intents; conſtructions, and purpoſes whatfoever, notwithſtanding any want of 
King's writ of ſummons, or any other defect.“ But notwithſtanding this expreſs declaration 
act of parliament, it appears that doubts were ſtill entertained; whether the parliament of iy 
was legally diſſolved. For, on the 24th of May, 1661, the judges were ordered to attend th 
Houſe of Lords, to give their opinion upon this queſtion; and on the 6th of June, the judges 
ing attended, and having given an unanimous opinion, That the ſaid parliament begun on f 
« zd of November, 1640, is now determined; the Lords ordered the Attorney-General topr 
pare a particular bill for declaring this to be the law; and a clauſe for this purpoſe was inſerted 
an act which paſſed in the 13th of Cha. 2. c. 1. entitled. Anact for the ſafety and preſervation 
« his Majeſty's perſon and government againſt treaſonable and ſeditious practices and attempts 
2 Hatſ. Prec. a80. It is remarkable, that ſuch a proviſion ſhould be inſerted in a tenpere yl 
The other inſtance of a parliament, ſummoned by writs, not iſſued by the king's authority, U 
Convention Parliament, which met on the 22d of January, 1688, and which was elected by i 
of letters written by the Prince of Orange, in conſequence of the addreſs of the Lords Spirits 
and Temporal, and of thoſe members of the Houſe of Commons that had ſerved in any of 3 
_ parliaments during the reign of Charles the Second, who together with the aldermen, and fern 
of the common-council of London, had aſſembled at St. James's on the 26th of December, u. 
© deſire of the Pi ince of Orange, Theſe letters were directed to the Lords Spiritual and Tem 
ral, and to the ſeveral counties, univerſities, cities, boroughs, and einque ports, for calling a 
vention to meet on the 224 of [anuary. After ſettling the crown on the Prince and Price 
Orange, an act was immediately paſſed, as in the former inſtance, for removing and piece 
all queſtions and diſputes concerning the aſſembling and fitting of this preſent parliament, 
which © this convention is declared to be the two houſes of parliament to all intents and p 
e poſes whatſoever,notwithſtandingany want of writ of ſummons or other defect; that! 
0 act, and all other acts to which the royal aſſent ſhall be given, beſore the next prorogationyl 
* be underſtood, taken, and adjudged in law to commence upon the 13th day of Februar, 


« which day their Majeſties, at the requeſt and by the advice of the Lords and Commons 
accept the crown and royal dignity of the King veen of England, France, and lie 
« and the dominions and territones thereunts belonging. Notwithſtanding this ſtatute, 

: 46 2 
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t adriſable, on the meeting of the next parliament, elected by virtue of writs iſſued by 
ne William and Queen Mary, to paſs another act, “ For emen e Majeſties, and for 
avoiding all queſtions touching the acts made in the parliament aſſembled at Weſtminſter, the 
uh of February, 1688.“ This act, the 2d of W. & M. it. 1. c. 1. ent, © That all and ſingu- 
; lar the acts made in the ſaid parliament, were and are laws and ſtatutes of this kingdom. See, 
m Lords Journal of the 5th of April 1690, a very curious proteſt on the ſubje& of this bill, 
weting the validity of the laſt parliament, and the objection which had been made to the want 
writs of ſummons. 2 Hat. Prec. 281-2. 


The warrant hath been divers ; ſometimes per breve de pri vaio ſigillo; but Il. ibid. 


aft commonly per ipſum regem, or per ipſum regem et concilium. 5 
If the king hath been abſent out of the land, and. a cuſtos appointed (as 


he manner is) the writ bears zefte by the cu/os, and the warrant is per ipſum 


bote en. et dominum cuſtodem, et concilium, prout an. 13 E. 3. Teſte Edwardo 
. Cormubiz, c. cuſtode Angliz. Per ipſum regem, et dominum cuflodem, 


| concilium. An. 20 E. 3 confimile. An. 9 H. 5. Teſte Johanno duce 
Bedford, cuſode Angliz, Per ipſum regem et concilium. An. 9 H. 6. The 
king being in Paris, zefle Humfrido duce Gloceſtriæ, cuſlode Angliz. Per 
rere de privato fegillo. But, if the king be within the land, though within 
202, and a protector appointed him, he alone is hit to the writ, and the 
jarrant is per ipſum regem prout an. 1 H. 6. and ſometimes per ipſum regem 
t concultum. | 

By the a& of 7th and 8th of V. 3. c. 25 5 1. When any new par- 
« [;ament ſhall be ſummoned or called, there ſhall be forty days between 
the tze and return of the writs of ſummons.” But by the 224 article of 
he treaty of union, it is reſolved, * That ſuch time ſhall not be leſs than 
* ſſty days after the date of the royal proclamation iſſued for that purpoſe,” 
From that time to the preſent, though no poſitive law has been made on the 
ſubje&, fifty days have always been allowed between the ige and return of 
the writs of ſummons. 


* Formerly, the parliament, when prorogued, could not be convened be- () This 
ure the e piration of the time to which they were prorogued. But by the conſtitu- 
ation 26th of C. 3. c. 107. 6 95, 96, 97. (a), the king is empowered to call out tional fafe- 
of thy the militia, and ſummon parliament upon fourteen days notice, in all caſes "6 
120 of actual invaſion, or upon imminent danger thereof, and in all caſes of re- hy 9 


bellion and inſurrection, which notice by an act of this ſeſſion (37 G. 3.) is tute of 16 
declared to be ſufficient in any caſe. 228 

8 ' willc a 
tute was only temporary, for ſeven years, and was ſuercd to expire, ſo that the country was de- 
pred of it for three years. 
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By the 5th of Eliz. c. 1. 5 16. all members, before they come into the 
prliament-houſe, are to take the oath of ſupremacy before the Lord Stew- 
ard ww the time being, or his deputy or deputies, for that time to be ap- 
pointed, 

By the 9th of Ja. t. c. 6. 5. 8. the oath of allegiance is, in like manner, 
ordered to be taken by members before they come into the houſe. 

By the 3oth of Cha. 2. ft. 2. every member is to take the oath of alle- 
Fance and ſupremacy, and make and ſubſcribe the declaration againſt tran- 
lſtantiation, between the hours of nine in the morning and four in the 
}ſernoo0n, a peer at the table in the middle of the Houſe of Peers, and whilſt 
full houſe of peers is there, with their Speaker in his place; and a member 
of the Houſe of Commons, at the table in the middle of that houſe, whilſt a 
A houſe is duly ſitting, with the Speaker in the chair. 


By 


* coup OF PARLIAMENT: 
Atthe be- By the 13th of V. 3. e. 6. 6 10. every member is to take the ay 


15 Saning of abjuration * at the table,“ in the ſame manner, and between the ſame 


8 as he takes the oaths of allegiance and ſupremacy by the zoth of Chu. 5 


met in the year 1780, there was ſome debate in the Houſe of Loids, whether any lord mi 
notwithſtanding the limitation of time expreſſed in this and the preceding act, be admitted 
take the oaths, and ſign the declaration afrer four o'clock; and the Lords determines 1 
might. — The Heuſe of Commons, by their uniform practice, have always determined diff. : 
Nor does this determination of the Lords ſeem to be coniiſtent with an order of their 
1% That lords who come to take the oaths be preſent for that purpoſe at the firſt ſit 


enth. 
lordiking 


ti 
houſe ; otherwiſe to withdraw from the debates for that day.” 2 Hatſ. Prec. 82. wh. 


22 1 the 33d of G. 2. c. 20 every member (except as is therein excey, 
rer ed) is, before he preſumes to vote in the Houſe of Commons, to take th 
which are oath of his being qualified, and to deliver in his qualification at the table. 
introduc- | 

tory to a member's taking his ſeat in the honſe, a perſon when returned, is, though he ſhouldag 
have taken his ſeat, to all intents a member, except as to the right of voting, and is entitled 1 
the ſame privileges as any other member of the houſe. luſomuch that upon the 1;th of 4 
1719, the Houſe determined“ That Sir Joſeph Jekyll was capable of being choſen of a comm, 
tee of ſecreſy, though he had not been ſworn at the clerk's table.“ 2 Hatſ. Prec. 83. note. 
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D) Of Elections: And herein, 


(Alle it ny) Tus act is repealed by 22 Geo. 3. c. 52. 5 31., ſo far as relates to determins 
ons ſubſequent to that act. 


Page 573 c „ 
( By the 10 H. 6.) In Scotland, by an act of ee 6 A. D. 1587. c. 114. none were entitle{t 
vote in countics, who had not a 301. land of old extent, holding of the king. By an act of Cu 
2. A. D. 1651. c. 25. thoſe voting on church lands were obliged to have IoO0. Scots of preſat 
rent. By another act in that reign, A. D. 1681. c. 21, voters were obliged to have either a 4, 
land of old extent, or 43001. Sets of valued rent. And by later ſtatutes, till greater attention 
required to the purity of the rolls. x 

The tat. 14 Geo. 3. c. 58. repeals ſo much of this and the act in the text and other old a& 
therein ſpecificd, as 1clates to the reſidence either of the elected, oi electors. 

By ſubſequent ſtatutes of 3 & & W. 3.c. 25. 10 Ann. c 23. and 18 Geo 2, c. 18. 95. thisqus 
fication of a freehold eſtate of the clear yearly value of 40s. muſt be :wer and abeve all rem: nl 
charges payable out of or in reſpedt of the ſame, and the voter is required to ſwear that he is a fret 
holder, and has an eſtate of ſuch value, Two committees have determined, that the interetd 
a mortgage is a charge, which, if it reduces the value under 4os. takes away the vote; though ther 
is an intermediate deciſion of a committee, wherein the contrary was holden. 2 Luders 467, Tit 
caſe of Wetherell v. Hall, B. R. M. 23Geo. 3. which aroſe on a qualification under the games 


of 23 Car. 2. c. 25. $ 3, turned on a ſimilar point, and received a determination agreeably u 
thoſe of the two committees, 


10 Ann. No perſon ſhall vote in right of any freehold granted to him fraudulew 
11 A I ly to qualify him to vote. Fraudulent grants are ſuch as contain an age 
© 20 ex. ment to re-convey, or to defeat the eſtate granted; which agreements n 
tends the made void, and the eſtate is abſolutely veſted in the perſon to whom 1 
regulations ſo granted. And every perſon who ſhall Frepare to execute ſuch com 


3 bar ance, or who ſhall give his vote under it, ſhall forfeit 400 


fraudulent conveyances for election purpoſes to cities and towns which are counties of themſe 


mn... 


r 
— I we — ans 
= n * me 


2s Every voter muſt have been in the actual poſſeſſion or receipt of * 
ere profits of his freehold, or been entitled thereto to his own uſe for one fl 
may be gi- before the election; except it came to him by deſcent, marriage, mam 


ven ſucct ſ. ſettlement, deviſe, or promotion to a beneſice or- office. 
ſrvely ſor the | 


ſame eſlate or intereſt at the ſame clection; as, when a freeholder votes and dies, his heir or 
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at the ſame election. And it ſcems to be g:nerally true, that where no 
regen i required by any act of parliament, the elector may be admitted to vote, 
a" dl digt accrued ſince the commencement of the election. 1 Doygl. 272, 2 Lud. 427. 


ou 


No perſon ſhall vote in reſpe&t of an annuity or rent-charge, unleſs re- 2 Geo. 3. 


N _ vith the clerk of the peace twelve calendar months before the elec. © . 

"at be l : 

ung 1 ed or truſt eſtates, the perſon in poſſeſſion, under the above? & S W.; 
ö mort l ; . 

40 ieee reines ſhall have the vote. e. 25 87 


Only one perſon ſhall be admitted to vote for any one houſe or tene- 4. 
ont, in order to prevent the ſplitting of freeholds, and conveyances for But a huſ- 


CeRte at purpoſe ſhall be void. — for is 
rh, es light of Cower, without an actual aſſignment of it by metes and bounds, 20 Geo. 3. e. 
„ 


No eſtate ſhall qualify a voter, unleſs it hath been aſſeſſed to the land- 20 Geo. 3. 
(x months before the election, either in the name of the voter or of © *7- 

z terant; but if he has acquired it by marriage, deſcent, or other oper- 

0 of law, in that caſe, it muſt have been aſſeſſed to the land tax with- 

| two years before the election, either in the name of the predeceſſor, 

r perſon through whom the voter derives his title, or in the name of the 

rant of ſuch perſon, 3 

No tenant by copy of court - roll ſhall be permitted to vote as a freehol- 31 Geo. 2. 
er. c. 14. 

No freeman of any city or borough (other than ſuch as claim by birth, 3 Geo. z. 
arrizze, or ſefvitude) ſhall be entitled to vote therein, unleſs he hath c. 15. 


minath 


1 een admitted to his freedom twelve- calendar months before. 3 
„ 8 - f 
ff Cat, let the Derbam act, was occaſioned by, and ſeems confined to, the admiſſion of honorary ſree- 


jen on] 
J. 8 


In boroughs where the houſeholders or inhabitants of any deſcription 26 Geo. z. 
him to ele, no perſon ſhall have a right to vote as ſuch inhabitant, un- c. 100. 
ls he hath actually been reſident in the borough ſix months previous to — burgage- 


te dyn which he tenders his vote. 8 


length of poſſeſſion is required from the voters. 1 Dougl. 224. 


a feet. 
beg Perſons under twenty-one years of age (a), or perſons convicted of (a) 7&8 
1. Tie fjury or ſuboroation of perjury (5), or employed in managing and col- ;'; 3 6. 25. 


ding the duties of exciſe, cuſtoms, ſtamps, ſalt, windows, or houſes, (5) 2 G. 2. 
the revenue of the polt-office, are incapable of voting at any election e. 24. 5 6. 
) 0 (c) 22 G. 3. 
| c 41. But 
i laſt act does not extend to freehold offices granted by letters patent, nor to commiſſioners of 
c land- tax, or perſons acting under them. 


Perſons lawfully convicted of voting or with-holding their votes in con- 2 Geo. 2. 
quence of a bribe, provided they are ſerved with proceſs within two e. 24. $ 7. 
rs after the commiſſion of the offence, are for ever diſqualified to 9 4 = 
| y 6 
"IP : a : te act of 
70 1. if the offender diſcover any other perſon. offending againſt the aQ, ſo that ſuch perſon 


heteupon convicted, he thereby procures an indemnification for himſelf. But the diſcovery 
an offender already indemnißed, it hath been adjudged, will not avail him. Lord Poriched- 
ir. Petrie, E. 23 Geo. 3. B R. | | . 
In general, it ſeems, that perſons receiving alms are diſqualified to vote. 
C by 18 Geo, 3. c. 29. 5 25. pariſh relief given to the family of any 


1 
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militia · man, during the time of actual ſervice, will not deprive bim of ts 
| right to vote. g Ep 4 
7 No peer hath a right to vote at any election, nor ſhall any lord 
rot tenant of a county concern himſelf therein. And by fone; 7 BY. 
Dee. 1699. //. 1. c. 7. the lord warden of the cinque ports ſhall not recommend wy copy! 


R. Vem. 
333 members there. 


170. R. 24 OR. 1102. 


S. If any officer of the exciſe, cuſtoms, ſtamps, or certain other branches 

* 7 45 55 of the revenue, preſume to intermeddle in elections by perſuading any 

1 oy voter or diſſuading him, he forfeits 100/, and is diſabled to hold any 
> office. | 

For the qualifications of electors in Scotland, ſee 6 Ann. c. 6. 9 Ant 

5. 12 Ann. ft. 1. c. 5. 7 Geo. 2. c. 16. 16 Geo. 2. c. 11. For eledion 

for Cheſter, ſee 34 & 35 H. 8. c. 13. Wales, 35 H. 8. c. 11. Durban, oftic 


25 Car. 2. c. 9. London, 11 Geo. 1. c. 18. New Shorcham, 11 Gn, 3 wou 
c. 55. Coventry, 21 Geo. 3. c. 54. Cricklade, 28 Geo. 3. c. 36. f 41, venu 

From the time the clergy have waived the right of taxing themſelng, acc 
which was ſoon after the Reſtoration, they have voted in the election of ſhce 


members of the Houſe of Commons by virtue of their eccleſiaſtical free or d 
holds. 'This was done at firſt without any particular law for the purpoſe: | 
but there are two acts of parliament ſince paſſed which ſuppoſe it to be noy 


Page 576 4 right, viz. 10 Anne, c. 23. & 18 G. 2. c. 18. - 

( An Alien, though) According to Lord Coke, an alien naturalized is eligible. 4 Inſt. 47. Bu Ur 
now by 1 Geo. 1. ſtat. 2. c. 24. no perſon can be naturalized, unleſs there be a clauſe in the till men 
expreſsly declaring him to be incapable of ſitting in either houſe of parliament. of b 
This doctrine has been ſanctioned by two deciſions of committees of the houſe of commons, ont 


In the firſt, it was determined, that the ſheriff of Berks could not be elected for Abingdon, a be. 
rough within that county, 1 Dougl. 419: in the other, that the ſheriff of Hants could be eletiel 
for the town of Soutbampton within that county, becauſe Soutbampton is a county of itſelf, andis m 
as independent on Hampſeire, as on any other county. 4 Dougl. 87. 


(One under the age) This law may be thought to be rather defeQive, for it remains to be u- 
quired, what penalty is heie aſcertained, and what tribunal is to judge and pronounce fentenc, 
1 Wooddef. 46. | 


( None of the judges) So, by 7 Geo. 2. e. 16. & 16. none of the judges in Scotland can be eleded, re 
Thorp, a baron of the Exchequer, was ſpeaker to the commons, Ann. 31 H. 6. 3. Com. by 
tit. Parliament. (D 9.) 4 loſt. 47. 


(Nene of the Clergy) But of late years, it hath been determined, that deacon: are eligible u 
parliament, leaving the queſtion undecided as to prieſts. Newport aa 2 Luders on Elett,thy Io! 
Kc. The authorities to prove that the clergy are ineligible, are books prior to the reſtorati | 
4 Inſt. 27. Moor 783. about which time the clergy, that is, the beneficed clergy, gave up it 
right of taxing themſelves, 2 Burn's E. L. 27. (which tax always required the ſupplemental e 
firmation of parliament, Id. 22.) and received (that is, the beneficed clergy) as a compen a 
though a very inadequate one, the privilege of voting at county elections: ſo, that itſeemeth di 
cult to aſſign any reaſon for their excluſion at . See further on this point, 1 Woodde 
47-8, Whether a 1 be eligible in Scotland is (till matter of doubt, though it ſeems & 
tled by practice, that he may be entolled upon the roll of freebolders. 


Bae H. J. So, temp. H. 7. perſons outlawed for treaſon could not come into p 
Dig 17 liament, till their attainders were reverſed. 
| Parliament. (D. 9.) 

Ruled hy all Nor perſons outlawed after, or before judgment, in a civil adion. 


the juſtices. 


1 And. 293. Com. Dig. «bj. fupr. 


* 
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Nor perſons taken in execution upon a jadgment. is Moo, i 


* , ui ſupr. 
But now every knight of a ſhire ſhall have a clear eſtate of freehold or 9 Ann. e. g. 
-cyyhold to the value of 600l. per annum, and every citizen and burgeſs⸗ ee 
** value of 300l (c); except the eldeſt ſons of peers, and of perſons ie 
— to be knights of ſhires, and except the members for the two gagee has 
5 ceerfiries Of this qualification the member muſt make oath, and give beenin poſ- 
in the particulars in writing at the time of taking his ſeat (4); or, upon ſeſſion ſe- 


. id ven years 
refulal, the return is void. before his 


election 
f (4 33 G. 2. C. 20. 


| No perſons concerned in the management of any duties or taxes created (e) 5 & 6 
, ſince 1692, except the commiſſioners of the treaſury (e), nor any of the Wa & M. 
1 oficers following (/, viz. commiſſioners of prizes, tranſports, ſick and (711 fp 


z wounded, wine licences, navy, and victualliog; commiſſioners of the re- W. z. c. 2. 
venue in Ireland; ſecretaries or receivers of prizes; comptrollers of the army 12 & 13 W. 
s accounts; agents for regiments ; governors of plantations and their deputies z 3. 2 

of officers of Minorca or Gibraltar ; officers of the exciſe and cuſtoms ; clerks , Geo. In 
e- or deputies in the ſeveral offices of the treaſury, exchequer, navy, victualling, c. 22. 


aimiralty, pay of the army or navy, ſecretaries of ſtate, ſalt, ſtamps, appeals, 

wine licences, hawkers and pedlars, nor any perſons that hold any new office 6 

under the crown created fince 1705 (g), are capable of being elected or (g) 6 Ann, 
ſting as members. Nor ſhall any contractor () with the officers of govern- (4) 22 G. 3. 
ment, or with any other xk for the ſervice of the publick, be capable c. 45. 

of being elected, or of fitting in the houſe as long as he holds any ſuch 

tract, or derives any benefit from it. 

No perſon having a penſion under the crown during pleaſure, or for any 6 Ann. c. J. 
mm of years, is capable of being elected. 1 Geo. 1. 
If any member accepts an office of profit from the crown, except an offi- c. 56, 

u in the army or navy accepting a new commiſſion, his ſeat is void; but © Ana. ens 
2 member, provided the office were prior to 1705, is capable of being 

elected. 


No regiſtrar (for regiſtering memorials of deeds, c) within the weſt 


legt Wer calt riding in the county of York, or his deputy, is capable of being X34 _—_ 
nv. Dy leded. | 6Ann.c.35. 


No candidate ſhall, after the telle of the writ or ſummons to parliament, $ 32: 
after the teffe, or the iſſuing out, or ordering of the writ of election 
pon the calling or ſummoning of any parliament, or after the vacancy 


| treating ya- 
gay me any money or entertainment to his electors, or promiſe to give any, cates that 
ul en ther to particular perſons or to the place in general, in order to his being a ys i 
need; upon pain of being incapable, upon ſuch election, of ſerving for can 
ech di 5 plac of , e candi- 
/ oddel. 4 parliament. date is not 


: | diſqualitied 
from being re · elected, and ſitting upon a ſecomd return. 3 Lud. 485. but cot. 1a. 162, 


eldeſt ſons of peers of Scotland are incapable of electing or being Comm, 
{cd io repreſent any ſhire or burgh in Scotland, 2 * 


ec. 1708. 


Res on an a 
Fd Daer, Ly 
| nicuddright, 


peal from a decree of the court of ſeſſions. The queſtion aroſe upon the claiin of 
deſt fon of the Earl of Selkirk, to be enrolled a frecholder of the ſtewarty of 
Fal at the Michaclmas court in 1791. It was objected, (and it was the ſole objectiou, 
wy (hip was admitted to be in every other reſpect qualified,) that his lordſhip being the 
1 = of a pecr of the reaim, was incapable of being enrolled. The frecholders, however, 

« us claim; but upon an appeal to the court of ſeſſion, the objeQion was ſuſtained, and 
tus 


This point hath lately been diſcuſſed with conſiderable in nulty and ability in the bone f 
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318 corn OF PARLIAMENT. 
his lor#fhip's name was directed to be expunged from the roll; and this deerte was affirms; 


the houſe of lords. Lord Daer * Johnſtone and others, printed cales of the lords, 2bth Mag 
1793» 


The notion, that the clergy are ineligible ſeems now to be almat 0 
tirely done away. We have ſeen that it has been expreſsly deterning 
by the houſe in Mr. Ruſbævorth s caſe, that a deacon is eligible, Bu they 
is a difference, it has been ſaid, between perſons in vriel's or in desc 
orders; the firſt is an indelible character, the other not. But there ſem 
to be no foundation for this difference; the character of a deacon 
equally indelible with that of a prieſt, as appears from the 76th canon. the 
2 Hatf, A. perſon elected and returned a member of the Houſe of Comma, 
Prec. 68. is not eligible for any other place, unleſs by the acceptance of an of 
2 - gy or ſome other act, he vacates his former ſeat, One reaſon among ate 
2 it :2, for this is, that, though a member is eleaed by the freeholders of a cn Se; 
writs ore ty, or the electors of a particular borough, he becomes, when eledy 
executing te- the repreſentative of the whole commonalty of Great Britain, and is then 
gether in all fore already the legal repreſentative of the county or borough, whoſe f 


8 4 i at that time vacant. "y 
it has been | | Yy 
uſual for the ſame perſon to be elected for tuo or more different places, and, when the 4 
meets, for ſuch perſon to make his election for which place he will ſerie. But, when aj 82 


is elected, and the indenture of return is executed, and actually return. d into the Crown-okg 
from that inſtant he becomes in law a member of the Houſe of Commons, and is not eligible 
any other place. See Loid Althorpe's caſe, March, 1782. 


(a) Vol. 1. It is Rated in the preceding part of this work (a), that perſons oh tt 
K lawed in civil adions, or in execution, are ineligible. This poſition 
| | queſtionable, and Mr. Harſell's opinion is, that it ſhould ſeem fron Of 
reſult of the caſes upon the ſubject, that a perſon is eligible, though od 

ourlaw, or in execution, at the time of his election. At the fame ef 

it muſt be confeſſed, that the point is not clearly ellabliſned. 

The eldeſt ſons of peereſſes in their own right, and of biſhops, 2 

of parliament, are within the exception of the qualification act of de 

of Anne, c. 5. or | 

8 Ambaſſadors, and miniſters employed abroad, are eligible. The cn; 
Carpen- ſaries appointed in 1714 to treat with the commiſſaries of France, ad! 
ter's caſe, commiſhoners appointed in 1778 to treat with the Americans, were © 
July 7th, dered as falling within this deſcription. t the 
Mr. Roſz's The clerk of the parliaments has been elected, and admitted to ſit 
caſe, june member of the Houſe of Commons. 


1788. The ftatute of 6 Anne, c. 7. which incapacitates any perſon fonte (c) f 
elected, or ſitting as a member of the Houſe of Commons, who fla 
cept of an office of profit under the crown created ſince the yea 1 with 
except from its operation any member, being an officer in the um oh 


navy, who ſhall receive any new or other commiſſion in thoſe 
When Admiral Beſcawen was appointed general of marines in 1759 * 
ng was a doubt, whether the marines being to ſerve at land as well as 4 b 
rec. 58. and bein regimented, he, being only a ſea - officer, would not ar the « 
ſeat by . acceptance; the part of the appointment which con they 
the land ſervice being to him, a mere naval 4 — a new appointment, Bn 
not a promotion in the navy. But upon conſideration and coor hok 
with the law-officers of the crown, and after inſpection of the ſey 
cuments and acts relating to the matter, it was determi thoug) 
much doubt, that he ſhould not yacate his ſeat. 
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. «vided by the 18th of G. 3. c. 59. . and the 33d of G. 3. c. 
wa. 35 wo members returned to ſerve in parliament ſhall not be 


ted by the acceptance of a commiſſion in any corps of fencible men in 
ond, or in any corps to be raiſed in Great Britain, in which the officers 
| notbe entitled to half. pay, or to rank in the army after their actual ſer- 


1 1974, Mr. Maitland was elected for the burghs of North Berevick, 2 Hatf. 


upon which a petition was preſented againſt that election, ſtating that Prec. 56. 
+1 key 


| Maitland was ineligible from his holding the office of clerk of the pipe oF wy ; 


the Exchequer, which was alleged to be a new office created ſince the 423. In 
\ of OZober 1705. But it was determined, that though the particular June 1788, 
under the name of the Clerk of the Pipe did not exiſt at the time of upon the 


Union, yet becauſe the functions of that office had been always executed — 2 
gland, though by an officer under another name, this was not a ne « bill for 
; vithin the meaning and ſpirit of the act of Queen Anne, and that © better 
refore Mr. Maitland was eligible. , gere 
; ing an 
uditing the publick accounts, a doubt was ſuggeſted by Mr. Fox, Whether the commiſſion- 
who were to be appointed under the authority of that bill would come within the meaning of 
words of the ſtatute of Queen Anne, as holding a aerv office, and by that be diſqualified 
z being eligible or ſitting in the Houſe of Commons; or, whether they would be conſidered 
ecuting only the old office of auditor of the impreſt, from which the then preſent auditors 
removed by that bill, Mr. Pitt, Chancellour of the Exchequer, ſeemed to think from 
aords in the bill, that it was a new office, and therefore no clauſe was neceſſary ſpecifically 
xdude theſe commiſſionets from the houſe and the Speaker was of the ſame opinion. But 
 confidering Mr. Maitland's caſe, and it being intended that theſe commiſſioners ſhould not 
lyible, Mr. Pitt was induced to conſent to the inſertion of a clauſe, declaring directly, that 
| hol be incapable of being elected, or ſitting as members. 
* 


Of the Duty of Returning Officers, and the Remedies againſt them; 
pd herein of the Mode of Proceeding upon Complaints of undue 


ions, 23 H. 6. 

| = 14.7&$ 
Ne have ſeen above, that the writ of ſummons iſſues from the clerk of W. 3 c. 25. 
crown in Chancery in conſequence of a warrant from the lord chancel. 12 KAnn. 
or ſpeaker of the houſe of commons, according as the election is ge- p 
l. or not. Within three days (a) after the receipt of this writ, the (a) The of. 
is to ſend his precept, under his ſeal, to the proper returning offi- ficer of the 
of the cities and boroughs within his county, commanding them to Cinque 


b oh - 1: Ports has 
their members: and theſe officers are to proceed to election within ix days by 


days (5) from the receipt of the precept, giving four days notice of 10 & it W. 
line: and to return the perſons choſen, together with the precept, to 3 e. 7. 
le) ſheriff, (5) In New 
. b Shoreham, 
decide mult be within #welve days, with eight days notice thereof, (e) The notice muſt be 
within the hours of $ o'clock in the forenoon, and 4 in theafternoon from the 25th Y&cber 
35th of March incluſive, and within the hours of 8 in the forenoon, and Gin the afternoop 
the 25th of March to the 25th of Oder incluſive, and not otherwiſe. St. 33 Geo. 3. 


"th reſpe& to county elections, the ſheriff. having indorſed on the 25 Geo. 3. 
tte day on which he received it, ſhall, within two days after the re- 8 * 

thergof, cauſe proclamation to be made at the place (4) where the 4 SY 
election ought by law to be holden, of a ſpecial county court to be not alter 
holden for the purpoſe of ſuch election only, on any day, Sunday the place 

Ned, got later from the day of making ſuch proclamation than the pany wp 53 

ith day, nor ſooner than the tenth day. | all the can- 

. . | didates. Ste 

an 
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an expreſs act of parliament 20 Geo. 3 c. 1. for bolding the election for Hampſbire at Neu 
resford. So, for adjourning the poll from Wincheſter to Newport in the Jfle of ight 1 
W. 3. c. 25. 25 Geo. 3 c. 84. 5 6. ; * 


Upon the day fixed for the election, the returning officer is firſt u d 
an oath againſt bribery, and for the due execution of his office. The « 
didates mult, if required by each other, or by two eleQors, ſwear to f. 
qualification: and the electors both in counties and boroughs to than 
and the latter are alſo compellable to take the oaths of allegiance, fun 

macy, and abjuration, and the oath againſt bribery and corruption, 
34 Geo. 3. And to prevent delays, the returning officer is required, at the req 
7. 73. of any of the candidates, made in writing under his hand, to appoint o 
miſſioners to adminiſter the oaths of allegiance, ſupremacy and abjurat 
who are to deliver a certificate to the party to whom the oaths hare bs 
adminiſtered, of his having taken them, upon the production of which 
is permitted to poll in like manner as if he had taken the oaths beforet 
returning officer. | 
Geo. 3. All electors for cities and boroughs are likewiſe to ſwear to their nun 
c. 84. 5 5. addition, or profeſſion, and place of abode ; and alſo, like freeholdeni 
counties, that they believe they are of the age of twenty-one, and 
| | they have not been polled before at the election. 
$2. If a poll is demanded at any election for any county or you in Fn 
or Wakes, it ſhall commence either on that day, or at the fartheſt upos 


* - 
— 


| ne*t, and ſhall be continued from day to day {Sundays excepted) til 
$ 3. be finiſhed ; and it ſhall be kept open ſeven hours at the leaſt each 
between eight in the morning, and eight at night; but if it ſhould beg 

tinued till the fifteenth day, then the returning officer, ſhall cloſe the p 

at or before three in the afternoon, and ſhall immediately, or on then 

day, publickly declare the names of the perſons who have a majority 

voices; and he ſhall forthwith make a return accordingly, unleſs a {cru 

is demanded by any candidate, or by two or more of the eleQors, and mz 

ſhall deem it neceſſary to grant the ſame, in which cafe he is to proc 
thereupon ; but ſo as that, in all caſes of a general election, if he ha 

return of the writ, he ſhall cauſe a return of the members to be filed 

the crown-office on or before the day on which the writ is returnable 

he is a returning officer acling under a precept, he ſhall make a rewn 1 

. the precept at leaſt ſix days before the day of the return of the Red | 

but if it is not a general election, then, in caſe of a ſcrutiny, i 

$6. turn of the member ſhall be made within thirty days after the do intc 
the poll. Upon a ſcrutiny, the returning officer cannot compel a 


| | "Ppt 
53. neſs to be ſworn, though the ſtatute gives him a power of adminiſtet ond 
oath to thoſe who conſent to take it. And where there are object wri 

& SW. 3. votes on each fide, he ſhall decide alternately on them. dd th 
c. J. The ſcrutiny being finiſhed, the ſheriff muſt make a return of te] ts; 
4" e 5 ſons Who have a * on the reviſed poll within the time limited by pointe 
25 Geo. 3. And the perſons ſo returned are the fitting members until the be iſe { 


c. $4.5 14. commons, upon petition, ſhall adjudge the return to be falſe and at 
Double da. For a falſe return, the ſheriff, by the old ſtarutes of H. 6. forteits N te 
wg RL and the returning officer in boroughs 40l. and they are beſides lab np 
ed for any action at the ſuit of the ag, grieved, in which double damages 
falſeretmn, covered. And they are alſo liable to ſuch an action for wilfully og 
tho there delaying, or refuſing to return the perſon, whom the houſe of con the t 


have been ſhall adjudge to be the legal repreſentative. And for any offences 


no determi- 


nation of the act of 25 Geo, 3. c. 84. they ate puniſhable by information ot the n 
' thehovſe of ment. 
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-ommons relative to the right of election for the place in queſtion, . Wynne v. Middleton, x 


i the return of the writ, if it were a general election, or withi 
—— 9 Any perſon bribing the 9 officer forſeits — 1 32 . 
7. N 
When the election is over, the returning officer is bound, under a pe- 7 & U W. 3. 
dy of 500“ to deliver forthwith a copy of the poll to any perſon deſirin 2 1 $ 6, 
and paying a reaſonable charge for writing it. And the ſheriff m N 42 8. 
thin twenty days after a count election deliver upon oath to the clerk of The check 
he peace all the poll books of ſuch election without any embezzlement or polls aswell 
eration ; and where there are more than one clerk of the peace, the ori- ***Þ< origi- 


inal poll books to one of the clerks, and atteſted copies to the reſt to be = 4 00g 
eptamong the records of che county. lodged with 
| | the clerk of 


| the dn. Rex v. Davies, 2 Str. 1048. 
If a perſon having a right to vote is hindered by the preſiding officer, 


_ 
1 ite 
\ a0ion on the caſe lies at common law. = — ny 


i. 18alk, 19, 6 Mod. 45. 8 State Tr. 89. 1 Br. P. C. 45. But the obſtruQidn muſt be 
ful and malicious. Drewe v. Colton, Lent aſſizes for Cornwall, cor. Wilſon J. 2 Lud. 245. 
went v. Millu ard, 2 Lud. 248. a 


Whether it lies at common law for a falſe, or double return. 2 Lan 14. 
0 entr. 


370. 3 Lev. 29. 2 Salk. 502. x Wilſ. 127. 
The returning officer, it ſeems, is not to judge of the diſability of can- 1 Comm. 


Journ. $11, 


13. $15. 
880. xt Chit. frm wn, 


[f the freedom of election is violated by any riotous and tumultuous pro- 
dings, the ſheriff may take the offenders into cuſtody. But whether 
may commit, where the election is not obſtructed in any manner amount- CO 
to a breach of the peace, may admit of ſome doubt. 2 
By the ſtatutes of 10 Geo. 3. cap. 16. explained and amended by tit © 
. 3. c. 42. both of which are made perpetual by 14 Geo. 3. c. 15 and 
farther improved by 25 Geo. 3. c. 84. 28 Geo, 3. c. 52. and 32 Geo. 3. 
i, 2 tribunal is ereQed and regulated for determining the merits of con- 
ited elections. By theſe ſtatutes, any perſon may 3 a petition come 
uning of an undue election; but one ſubſcriber of the petition muſt en- 
into a recogniſance, himſelf in 200/. with two ſureties in 100. each, 
appear and ſupport his petition ; and then the houſe appoint ſome day 
ond the days after the commencement of the ſeſſion, or the return of 
unt, and give notice to the petitioners and the fitting members to at- 
d the bar of the houſe on that day by themſelves, their counſel, or 
ts; which da may be altered ; but notice muſt be given of the new 
pointed day. On che day fixed, if 100 members do not attend, the 
ie ſhall adjourn from day to day, except over Sundays, and for any 
of days over Chrifimas-lay, Whitſunday, and Good Friday ; and 
a two or more members are preſent, the houſe ſhall proceed to no 
ier buſineſs, except ſwearing in members, receiving reports from co. u- 
amending returns, attending his majeſty or commiſſioners ia the 
le of lords, receiving meſſages from the an or on days appointed 
me tal of any articles of impeachment exhibited by the commons in 
ent, the buſineſs neceſſary for that purpoſe. Then the names of 


Ry belonging to the houſe 12 put into fix bozes or 8 is 


Will, 125.—— By ſtat.7 & 3 W. 3. e. 7. the ſheriff was liable to a penalty of soo. for not © 
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equal numbers, and the Clerk draws a name from each of the olaſſe; 

rotation, Which name is read by the ſpeaker, and if the perſon is preſ; l 

and not diſqualified, it is put down, and in this manner they Af 

forty · nine ſuch names are collected. But beſides theſe forty. nine, each 

ſelect, out of the whole number preſent, one perſon, who is to be the noni 

of that party. Members who have voted at that election, or who ar: pel. 

tioners, or are petitioned againſt, cannot ſerve; and perſons who are fy 

years of age, or who have ſerved before, are excuſed if they require i: 

and others who can ſhew any material reaſon, may alſo be excuſed by th 

indulgence of the houſe. After forty-nine names are ſo drawn, lis d 

them are given to the reſpective parties, who withdraw, and alternate 

ſtrike off one (the petitioners beginning) till they are reduced to thirteen: 

and theſe thirteen, with the two nominees, ag Ora the ſele& committee 

If there are three parties, they alternately ſtrike off one; and in chat ci: 

the thirteen chooſe the two nominees. The members of the commit 

thus formed are then ordered by the houſe to meet within twenty-four 

hours; and they cannot adjourn for more than twenty-four houm, e. 

cept over Sunday, Chriſimas- day, and Good Friday, without leave of the 

houſe 3 and no member of the committee can abſent himſelf without th 

like leave, upon ſpecial cauſe, verified upon oath. The committee av 

(a) If a not proceed to buſineſs with fewer than thirteen members (a); and the 

committee are diſſolved, if for three ſucceſſive days of fitting, their number is lc 

| have fat 14 than that: they continue to fit notwithſtanding a prorogation of parliament, 

days, 12 They are all {worn at the table of the houſe, that they will give a ie 

9 judgment according to the evidence, and every queſtion is determined | 

days, 11 à majority. They may ſend for witneſſes, and examine them upon oat 

"members, When the whole evidence is heard, they report to the houſe, whether the 

way pro- election be a due election or void, and alſo whether the petition or defency 

nary bu- be frivolous and vexatious, in which caſe the party aggrieved ſhall recom 

eceeeioſts: and the houſe, on being informed of ſuch report by the cham 

of ſuch committee, order the ſame to be entered in their journals, an 

give the neceſſary directions for altering or confirming the return, or f 

iſſuing a new writ, or for carrying ſuch determination into execution, 

the caſe may require. 

But when the committee are of opinion that the merits of a petit 

depend upon a queſtion reſpecting the right of election, or the appou 

ment of a returning officer, they require the counſel of the reſpectite 

ties to deliver a ſtatement of the right for which they contend, and f 

committee then report to the houſe thoſe ſtatements with their judgoe 

Bit are. thereupon; and if no perſon petition within a twelvemonth, or wi 

newed peti- fourteen days after the commencement of the next ſeſſion, to oppoſe ſuc 

tion muſt be judgment, it is final and concluſive for ever. But if ſuch a petiuos 

preſented reſented, then, before the day appointed for the conſideration of it, 4 

within 14 k * , 

days after other perſon, upon his petition, may be admitted to defend the juogne 

the com- and a ſecond committee are appointed exactly in the ſame manner wid! 

meocement firſt, the deciſion of which committee puis an end to all further lig 


of any ſub- ns . 
f-quem fel. n the point in quellion, 
lion, and ; - KL 
upon its beſng preſented, a day and hour, not leſs than 14 days diſtance, muſt be app; 
the houſe for taking it into conſideration, If petitions are not renewed within this tune, [4s 
judgment of the committee upon che point in queſtion ſhall be final and concluſive. | 
| | Ts th 
th Ju 
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n order to nt unneceſſary delays in the execution of writs for the 
Nr nan for Scotland, it is provided by 35 G. 3. c. 65. that 
he ſheriff or ſteward depute or ſubſtitute of any county or ſtewartry ſhall, . | 
yithio fix days after receipt of the writ, direct the notices required by law a 
to be given as to the time and place of election, and that the day of elec- 
don ſhall not be ſooner than ſix, or later than fifteen days after the day of 
cation at the church doors. 

The act alſo dire cts, that no other perſon but the ſheriff or ſteward de- 1 

ie, or his ſubſtitute, ſhall receive or execute the writ; and that if any w 
principal or high ſheriff or ſteward, or any other perſon ſhall interfere in : L 
'he execution of the writ, he ſhall forfeit a thouſand pounds, and be inca« * 1 
pacitated from ever bearing or executing any office or place of truſt unden * 
the crown. The act likewiſe impoſes a penalty of five hundred pounds 
upon ſherifs or ſtewards deputes, or their ſubffitutes, neglecting or refu» 
ſing to perform their duty. a : 

[tis provided by 36 C. 3. c. 59. That if after counting the Houſe 
cording to the directions of the + oth of G. 3. c. 16. there be leſs than 
ve hundred members preſent, or if the forty-nine members, not ſet aſide 
jor excuſed, cannot be completed, the Houſe may (after the order for 
aking the petition into conſideration ſhall have been adjourned to a par- | 
cular hour on the following day as in that a@ is directed) proceed upon 1 
y order of the day for the call of the Houſe that may have been previ- 
ſly fix2d for that day, or direct that it be adjourned, and act therein as 
s uſual in ſuch caſes: and in caſe no order of the day for a call of the 
Houſe ſhall have been previouſly fixed for that day, then the Houſe may 
nder that the Houſe be called over on ſuch future day as they ſhall ap- 
viat, and may make all neceſſary orders relating thereto, and in any caſe 
wy make ſuch further orders as to them ſhall ſeem expedient for enforcin 
he attendance of members on the buſineſs of the Houſe ; and the Hou 
all then adjourn to the ſame day to which ſuch order or orders ſhall be 
djourned, and ſo from time to time, as occaſion ſhall require; and in caſe 
o ſuch proceedings with reſpect to the call of the Houſe, or the above 
ners, ſhall take place, or, if in the courſe of thoſe proceedings the 
dale ſhall be adjourned for want of members, the Houſe ſhall be taken 
be adjourned to the ſame day to which ſuch order or orders ſhall. have 
ten adjourned, But if ſuch forty-nine members cannot be completed, 
be Houſe ſhall not proceed to any of the above matters until the door is 
locked, and the parties, their counſel and agents, are withdrawn from 


REES: 


e bar, Nor ſhall the Houſe proceed to any other buſineſs (other than — I 
d as may be expreſsly allowed by an act of parliament) until there be 4 
ve attendance of members, e cept calling over the Houſe, adjourning 3 


b call, or ordering a call on a future day, and making orders relative | 
reto, or other orders for enforcing the attendance of members on the q 
of the Houſe. 1 


3 

* E) Df the Method of paſſing Bills. | 
W Page 581 nl 
time, . of of parliament) See Co. Lit, 159. b. P. 2. 13th ed. 1 3 
22 paſſing) But not when they fit to exerciſe judgment. Stand, Ord, Houſe of Lords, 9 

a 1 0s and 15th March 1697. 8% edit 1748, They ate now made by the king's 1 

*. « C, $, 1 


Y 2 Proxies 


a. — 1 * 
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x Wooddef, Proxies from a ſpiritual lord are to be made to a fpiritual lord; wy 
41. _— from à temporal lord to a temporal lord; and no lord can receive mon 
" I: than two proties: and a lord voting in a queſtion muſt vote as proxy, if 
1625. ibid. proxies are called for (d.. | | 

4) Ord. 11th Feb. 1694. ibid. | 


Elf. c. 5. It hath been made a queſtion, if a proxy be given to two or more [or 
Alordihall nd they differ, whoſe voice ſhall ſtand ; which is ſaid to have been n. 


ec pt ſolved by the Ear] of Manchefler, lord preſident of the council, in fu 
proxies. By of him who is firſt named in the delegation, and preſent. But accord, 


_ 85 — ing to Lord Cole, if three are proxies of the ſame lord, and all preſen, 


"Lot and one is content that a bill paſs, and the other two are not conten, 
aſt. 12, | 


13. this is no voice, 
4 luſt. 13 The mere preſence of the lord in the houſe, though he neither arg, 
conſent, nor Geak any thing, ſeemeth to be a revocation of his proxy. 
age _— A lord may be ſummoned with a clauſe that he do not make a proij. 


The form of giving the royal aſſent to bills has been for a conſidenitl 
time paſt by the clerk of the Houſe of Lords, either the king preſen, 
or in the preſence of commiſſioners authoriſed by him. There have ben 
fa) Lords inſtances (a) of bills being paſſed 1 letters patent. In the ſtatute of the 
r n 33d of Henry the Eighth, c. 2 1. (5) intitled, ** Queen Catherine and he 
1 „ complices attainted of high treaſon,“ it is declared, F 3.“ That tie 
1x July, * king's royal aſſent, by his letters patent under the great ſeal, and fynel 
1625, '© with his hand, and declared and notified in his abſence to the Lonk 
(b)Raft.  «« Spiritual and Temporal, and to the Commons aſſembled together 
Parliament, the High Houſe, is and ever was of as good ſtrength and force a 


918. though the king's perſon had been there perſonally preſent, and hal 


« afſented openly and publickly to the fame.” And in 4 it is enafttd 


4 That this royal aſſent and all other royal aſſents hereafter to be fo gun 
„ by the kings of this realm, and notified as is aforeſaid, ſhall be take 
aud reputed good and effectual to all intents and purpoſes withos 


doubt or ambiguity ; any cuſlom or uſe to the contrary notwithſt 
« ing. | 


3 Parl. Hiſt. One of the grounds alleged for the reverſal of the attainder of the Dult 


298. of Norfolk in the reign of. Henry the Eighth was, that the king had 

Dyer, 93. ſigned the letters patent for giving the royal aſſent to the act with his « 
hand, but that his ſtamp had been ſet to them by one William Clert. An 
the queſtion of the validity of the act upon this ground was brought 
argued before all the judges at Serjeants Inn, by the perſons who had po 
chaſed the lands of the attainted duke; but it does not appear that 
judges gave any opinion upon it. 5 

2 Hatſ. Pre. Il the commiſſions and letters patent for giving the royal afſert 


17 4 It 3s bills agreed upon by both Houſes, recite, «© Whereas we have ſeen ! 


«6 


* perfectly underſtood an act agreed upon ou (a), our loving ſub 
« — « the Lords Spiritual and Tem ral 2 ON 3 in this our pres 
faith my ( parliament aſſembled, and indorſed by you, as hath been accuſtomed, 
3 Ge. Ve. This recital, ſaith Mr. Hatſell, which ſhews the neceſſity of ! 
« for the bill being communicated to the king, after it has been agreed upon! 
« Privy, both Houſes, clearly explains, what might otherwiſe have been mat 
282 doubt, Why the commiſfioners, who in ſeveral inſtances had beth * 
5 buy he a prior commiſſion, authoriſed not only to begin and hold the p# 
ve 


18 * ment, but to do every thing which for us, and by ws, ſhall be there's 
* laichfully | 
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« Jane, could not under that commiſſion have authority to give the royal © and freely 
« affent to any bill.” And as the former commiſſion is not revoked, this ,, anna rl 
deus why the Lord Chancellour in 1708, 1784, 1768. and 1789, gave « key 
the royal aſſent by virtue of two commiſſions, viz. the general one upon« upon al ] 
opening che ſeſſion, and a ſpecial one for the purpoſe of giving the royal e 
Cent to the bills in queſtion. Lord Clarendon ſays, That when it was, — {1 
" propoſed on Charles the Firſt going into Scotland in 1641, that be ſhould ——— by 


ment, to 


« ]eave a commiſſion with ſome perſons to paſs ſuch acts as ſhould be pre- — 


0 « pared and be agreed to by both Houſes in his abſence, it was ſound “ ro 

1 that no ſuch commiſſion could be legally granted, to give the royal, 15 — | 
1 « aſſent to any acts that were not conſented to by both Houſes, at the« ceſſary, 
8 date of the commiſſion.“ « as well as 


| upon any 
ather ſudject whatſoever, Nay, a privy-counſellour, as ſuch, is bound to diſſuade the king 
rom conſenting to that which is prejudicial to the crown; at leaſt, io make that prej 
maniſeſt to him; though as a private perſon he could wiſh the matter conſented to. And 


bh therefore, by the conſtitution of the kingdom, and the conſtant practice of tormer times, al} 
able bills, after they had paſſed both Houſes, were delivered by the clerk of the parliament to the 
ſen, clerk of the crown, and by him brought to the Attorney-General, who preſented the ſame to 


the king in council; and having read them, declared what alterations were made by thoſe 
bills to for er laws; and what benefit or detriment, in profit or juriſdiction, would accrue 
thereby to the crown; and then upon a full and free debate by his counſellours, the king re- 
ſolved accordingly upon ſuch bills as were to be enacted intolaws; and reſpited the other that 
he thought not fit to conſent to. As this hath been the known practice, ſo the reaſon is very 
ible z that the royal aſlent being a diſtin and eſſential part towards the making a law, 
there ſhould be as much care taken to inform the underſtanding and conſcience of the king 
upon thoſe occaſions, as theirs, who prepare the ſame for his royal aſſent.” - Hiſtory of the 
ebellion, vol. 1. book the 3d, pag. 157. One of the reaſons aſſigned in the preamble to the 
of 13 & 14 Car, 2. c. 29. for the reverſing of Lord Strafford's attainder, is, that when the 


* ing ſigned the commiſſion for giving the royal aſſent to the bill, he did it“ with exceeding you 
nd ſorrow, and it was ever remembered by him with incxpreflible grief of heart ; and out of bis 
naked, mijeſty's great piety he did publickly expreſs it, when his own ſacred life was taken auny by 


the moſt deteſtable traitors that ever were. This ſhews that it was the opinion of parlia · 
ent, that it was eflential to the validity of an act, that the royal aſſent to it ſhould be given 
eely. Nate, The inherent and conſtitutional prerogative of the crown, to withhold the royal 
Kol, has not been exerciſed ſince the 11th of March 1907, when Queen Anne refuſcd her 
ſent to 4 dill for ſettling the militia of that part of Great Britain called Scotland.“ 


When a bill has paſſed both Houſes, it ia not neceſſary that it ſhould 2 Hatſ. 
ſent back to the Commons before it receives the royal aſſent, unleſs it Piece. 3% 


1 0 

* * a. ſupply, for this the Commons claim a right of preſenting by 

| . er. 

ught On the 5th of March 1785 a commiſſion was made out and paſſed the 2 Hatſ. 


eat ſeal, for giving the royal aſſent to ſeveral bills agreed upon by both Prec. 344. 
uſes ; but, by ſome miſlake, the malt bill, which had paſſed both 
uſes, and the agreement to which by the Lords had beeg communi- 


| affent pied to the Commons, was left out. As ſoon as this was diſcovered, 
+ ſeen r the lift of bills ready for the royal aſſent, which is always ſent to the 
pg er, notice of the error was given to the Lords, and a deſire ex- 
ur | ed, that it might be reQtified by iſſuing a new commiſſion, and not 


ſtone eng the commiſſion which was then ready. Accordingly, no pro- 

tdings were had upon the firſt commiſſion, but another commiſkon, in 

ch the malt-bill was included, was prepared, and paſſed the great ſeal, 

"x named in it received the royal aſſent the next day, the 8th. 

bills for a general rdon ; for the reverſal of attainders or outlawries, 2 Hatſ. | 

I for reftitution in blood ; for ting honours and precedency, origi- x. Long 

th the crown, and mult be formally recommended by the king Prec. 4 
before 63. Ixa 
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bill which before they can be taken into conſideration. So, of bills of ſupply, ud 
paſſed in all bills for the application of publick money. But though recommende 
$603, _ immediately from the crown, theſe bills mult afterwards receive the rod 
pros 5 aſſent in the ſame manner with other bills. 
« ſettling the lands of the Earl of Kent and the Lord Lucas on the marriage of the ſaid Earl wih 
<« the daughter of the {aid Lord Lucas,” there is a clauſe { which, as no particular mentior of | 
2 in the Lords Journal, was probably inſerted, whilſt the bill vas before the COMMittee) 
t has no reference to the title of the bill; and though it relates to honours and Cigoities, ww 
not appear to have had the conſent of the crown till the bill was offered for the royal aN-n 
| clauſe recites, That Charles II. having by letters patent created the Countchs of Kat 
% Baroneſs Lucas, to her and her beirs male, and for want of ſuch iſſue, to the heirs of her bode. 
« and if at any time after her death, and detavit of iſſue male, there ſhall be more perſons thas 
« one co-heirs, that then the faid bonovr ſhall not be in ſuſpence or extinguiſhed, hut ſhall q 
&« to ſuch of the co. heirs as by courſe of deſcent would oe entitled to other en ite inherita 
- & as, offices of honour or publick truſt ;* the clauſe proceeds to enact, That the ſaid declan. | 
ti tive clauſe in the ſaid letters patent ſhall be and is hereby ratified and confirmed; and that the 
en faid barony; Honour, and title, from time to time, &c. &c.“ repeating the words of the letter 
patent. By this uncommon limitation, perhaps the only one of its kind, the barony af L. cad 
upon the death of the Marchioneſs Grey, wicow of Philip ſecond Earl of Hardwicke, in 190 
devolved upon her ladyſhip's eldeſt daughter Amabe'l.: Viſcounteſs Polwa'th, who has accord- 
ingly aſſumed the title of Baroneſs Lucas, The Marchioneſs Grey was daugter f Amid 
Counteſs of Breadalbane, the eldeſt daughter of Henry, thirteenth Earl and firſt Duke of 
Keat, | wi] | FER | 


2 Hatſ, * I n general, each Houſe has a right to originate and paſs ſuch bills 
Prec. 6a. 3. to them may ſeem proper ; except that the Lords have in ſeveral inſtances 
claimed the [aud 5 hl right, that bills for reſtitution of honours, or in 10 
blood, ſhould commence with them; and the Houſe of Commons hare 
on their part aſſerted, and, it ſhould ſeem, invariably preſerved, the ex m 
cluſive exerciſe of the right. that bills of ſupply, impoſing burthens an i0 
Chants the people, ſhould be the grant of the Commons; and that the Lords n 
| Journ. % ſhould have no other voice than as one branch of the legiſlature, by 6 
uly the 3d, ( their aſſent to giye the authority of a law to the levying of thoſe aids aa « 
1678. « taxes which the Commons ſhall think wiſe and fitting to impoſe“ qu 
| Other bills of what nature ſoever, whether relating to the parliament itſelf, 
or to either Houſe ſeparately, may have their commencement indifferenty w 
in either Houſe, *' 3 


— — l — — — : — — — bo 
2 N 5 3 r Ae, f * 
(F) Sf the Continuance, Adjournment, Prozogi- Wy ” 
. tion, and Ditlotution of the Parliament. ky 
e | / 

Page 58g of commons) It is not a prorogation of the houſe of lords or commons, but of the 
parliament. 1 Bl. Comm. 187. | | o 
Fide2 Hatſ, There ſeems to be no doubt but that it is the privilege of boch Hochs ; 
DEE: © toadjourn themſelves. The king may ſigpify his deſire, and has frequently BW « 
& © 3- gone ſo, that the parliament ſhould adjourn itſelf, but he has no authonty 1 


to adjourn it, and it is in the wiſdom and prudence of either Houle u 
comply with his requiſition or not, as they ſee fitting. 

A A prorogation of the parliament, is either by the king's command, a0d 
ug 39» in bis preſence. ſgnißed by the Lord Chancellour, or Speaker of de 
Houſe of Lords, to both Houſes, or by writ under the great ſeal direfted 
to the Lords and Commons. or. by commiſſioners appointed by 4 ſpecul 
commiſhop for that purpoſe. The firſt is the uſual mode of 


| where the parliament is prorogyed at the cloſe of the (Flog: 2 


£ — 


COURT OF PARLIAMENT... 32? 


ems to be no inſtance where the parliament has been proragued by writ, 
-xcept upon the meeting of 3 new parliament after a general election, and 
fore a Speaker of the Houſe of Commons is choſen : upon this occa- 
ſon when the members of the Houſe of Commons come to the place ap 
pointed for adminiſtering ta them the oaths, by the Lord Keeper or his 
deputies, © on their being informed, that the parliament is to be proxos 
goed by writ directed to the Lords and Commons, they go directly 


oes 2 . 
| « without going into the Houſe of Commons, or expecting any meſſa 
— 6 *. 2 to the Houſe of Peers, where x" mA for ped: 
hy u zving the parliament is read.“ This is the form of the entry in the 
In Journal of the Houſe of Commons. without expreſſing by whom, or 
on what authority, this information to the Commons is convey 
n. fe proroguing by commiſſioners, ſpecially appointed for that purpoſe, 
o ful form, when the parliament meets from time ta time during 

the reels, F845 * | 
N The more ancient form of diſfolying parliament was by the king's com- . Hatf, 
ord- mand, ignified to both Houſes in the preſence of the ſoyereign, in the 360. 
* Houſe of Lords, by the Lord Chancellour, or Speaker of that Houſe. 
Where the king was not preſent in perſon, a commiſſion was iſſued under 

the great ſeal, appointing certain lords therein named to be commiſſigners 
s 1 for the purpoſe of executing the royal authority "ou this occaſion. The 
nees ter pratice (a), and that which hath been followed without interrup- (a) This 
＋ 


yon eyer ſince the Revolution, hath been, that the parliament is proro- pfadtice, 
hare goed to a certain day; and then @ proclamation iſſues, diſcharging the ſays Mr. 
ex. members of both Houſes from their attendance upon that day, and difſoly- Hatſell, has 


; probably 
10g the parliament. ariſen from 


thoſe motives, that ate ſuggeſted by Charles I. in his ſpeech in 1628, 4 That it ſhould be a gene- 


, by * ral maxim with kings, themſelves only to execute pleaſing things, and to avoid appearing per · 
 a0d * fonally in matters that may ſeem harſh and difagreeable.”” Por however proper it may be fre- 
90 quenily to appeal to the ſenſe of the notion at large,” by the election of a new parliament; and 
Gel, Meret flattering this may be to the electors; it happens from à variety of cixcumftances, that 


ts the elected, who are actually in poſſeſſion of ſo valuable à privilege, as that of giving their 
wice in the gieat council of the gation, a diflolution of Rn is always ad ypwelcome and 
gms 19 — 2 Hatf. Prec. 362. Where the dillolution is rather abrupt, and the king 
v Gllatizfied with his parliament, the reaſon here aſſigned for the prattice may have its weight: 
ky, wherg the period of the natyral diſſolution of parliament is not very diſtant, it does not 
ſeen to be a very harſh meaſute in the crown to accelerate the event a little; and therefore, 
though previouſly to the diſlolution of the pailiament in 1796, it was, as uſual, formally pro- 
peed, yet his majeſty in his ſpeech at the cloſe of the ſeſſion intimated his intention of imme- 
dr diſſolving it, and calling a new ohe. RR 


Wich reſpe& to the calling and boldiog of parliaments, the. prerogative (6) The 
& the crown by the ancient laws of the realm was under no particular re- 4 — 
lum. But by the ordinance of the 5th of Edward 2. it Was directed, lens 


10 > er 
ey ; That the king ſhall hold a parliament once ig every year; or twice, Abd ains 
2 nefier ſoit (5), and this ordinance was afterwards enforced by the- meficr” 
uſe 0 laut, of the 41h and 36th of Edward the Third. ſometimes. 


to mean 


opus, necefſitas, but adds, « i eſt ako en ce ſen.” 


hn N the ſlatute of 16 Car. 1. and 16 Car. 2. c. 1. it is enadted. That 
irefed ; of parliaments ſhall not be diſcontinued above three years. 
ſpect 3 | | 
oy by the bill of rights, 1 . & Df. ſeff. 2. c. 2. it is declared, # That 


' for redreſs of all grievances, and for the amendiog, firengthening, and. 
pelerving of the laws, Nee caddy to be be Fenway + 


- | COURT OF PARLIAMENT. 
By the 6th of V. & M. c. 2. it is declared and enaQted, « yy, 


4 parliament ſhall be holden once in three years at the leaſt,” 

(c) This ap- The latter act limits the duration of parliaments (e) to three yen, 
RT but this limitation has been extended by a ſubſequent act, viz, 1 C. 
which li- fat. 2. c. 38 to ſeven years. 


wited the prerogative of the crown in this reſpect; for the acts paſſed in the 16th year of Chalk 
I. and 16th of Charles II. which by Lord Clarendon, Burnet, and the other hiſtorians of thok 
times, are improperly called, © Bills for triennial Parliaments,”* were not intended to limit the 
duration, but to ſecure the meeting and ſitting of parliaments.” 2 Hatſ. Prec. 364. 


By the ſtatute of the 6th of Anne, c. 7. 5 4. it is provided, that then 
forth no parliament ſhall be determined or diſſolved by the death or deni 
of her majeſty, her heirs or ſucceſſors ; but ſuch parliament ſhall continu, 
and is empowered and required, if ſitting at the time of ſych demiſe, in. 
mediately to proceed to act, notwithſtanding ſuch death or demiſe, fo 

| and during the term of fix months, unleſs it ſhall be ſooner procogued « 
(a) That is, diſſolved : and it ſuch parliament ſhall be prorogued (a,, then it ſhall mer 
3 ſuc- and fit upon the day to which it ſhall be prorogued, and continue for th 
cello. reſidue of the ſix months, unleſs ſooner prorogued or diſſolved. Aut 
by 6. in caſe there is no parliament in being at the time of the dent 
of the crown, that hath met and fat, then the laſt preceding parliamen 

ſhall immediately convene and fit at Wefminfter, and be a parſiamem y 

continue, as if it had never been diſſolved 

But this clauſe is repealed by the. 37th of G. 3. c. 127. by which it u 
enacted, that in caſe of the demiſe of the crown ſubſequent to the diſſoly 
tion or expiration of a parliament, and before the day appointed by the 
writs of ſummons for aſſembling a new parliament, then the laſt preceding 

1 ſhall immediately convene and fit at Weſtminſter and be 2 pu: 

' Hament to continue for fix months, and no longer, but ſubject to be ſooner 
ors ued or diſſolved by the ſucceſſor And in caſe of the demiſe of the 
ucceſſor within the ſix months, and before ſuch parliament ſhall have ben 
diſſolved by him, or after it ſhall have been ſo diſſolved, and before it hath 
met in the manner thereby provided, the ſaid laſt preceding parliament ſul 
immediately convene and fit, and continue to be a parliament for ſix months 
longer, to be computed from ſuch laſt-mentioned demiſe, but ſubject tobe 
ſooner prorogued or diſſolved by the ſucceſſor ; and fo as often as ay 
ſuch demiſe ſhall happen before a new parliament ſhall have met in manner 
thereby provided. And in caſe of the demiſe of the crown on the dy 
appointed by the writs of ſummons for calling and aſſembling a new n- 
liament, or at any time after ſuch day, and before ſuch new parliames 
ſhall have met and ſat, ſuch new parliament ſhall, immediately after fuck 
demiſe, convene and fit at Weftminfler, and be a parliament, to continue 
for ſi e months and no longer, but ſubje& to be prorogued or diſſolved by 
the ſucceſſor. | | | 
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(G) Of the Juriſdittion of the Houſe of Lords 


go 58 
(Eves Jo See a clearer account of parliamentary impeachments, 2 Wooddeſ $96. 629. 
age 51 1 4 

(A. 9 200 And that theſe, az well as appeals an impeachments by the commons, do 
abate by the prorogition or diſſolution of the parliament. Sir T. Raym. 483. 2 Lev, 93. Conn 
Jourr, 23 Dec. 1790. Lords Journ: 16 May 1791. JET 
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Cour t of Chancery. | Page 585 


_ — — 


— — 


extraordinary Court, proceeding ar: 
0 pe vin to Equity: And herein, mY 


PON this head the Editor takes leave to refer the Student to the 
aft chapter of the third volume of the Commentaries, and to Mr. 
nque's Notes upon the Treatiſe of Equity, where the principles upon 
ch the court of Chancery exerciſes its equitable juriſdiction are traced 
moſt maſterly manner. A clear and ſuccin& account of the origin of 


court of Equity in Chancery will be found in the third volume of Mr. 
T Hiftory of the Law. ' 


. 


1 „ 
_— > 


Court of King's Bench ax 59: 


the Juzildiſtion of the Couzt of King's 
nn Bench: And herein. : —— 


Page 593 
vile fatute of Glouceſier) And th the demand, upon the face of the record exceed 40:., 


pow, (for the law formerly was different. Oulton v. Perry, 3 Burr. 1592.) the court will, 
motion, ſtay the proceedings. Steane v. Holmes, 2 Bl. Rep. 754. Kennard v. Jones, 
m Rep. 495, Wellington v. Arters, s Term Rep. 64. | | 


——v—v—y— — — — 
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Court of Common Pleas. 


** Norman) See alſo note 2; 33th edit. Co. Lit. 71, b. and Nad. Hiſt. 112 
1.63.39. 


—— — — 
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Court of Exchequer. Page 5917 


of the Natuze and Antiquity of this Couzt. q 


HE court of Exchequer bas a general juriſdiQi every 

general juriſdiction over part Zy parts 
i the publick revenue ; and has complete power to interfere in the Durrand, 
@ the accounts in every part of their procels. OT 03 I 


_ | COURT OF-EXCHEQUER, 


be deprived of this power but by expreſs proviſion in an a& | 
it is competent to it therefore to control the conduct of the commiſſion 
of publick accounts under the 25 Geo, 3. c. 52., that ſtatute wot hun 
expreſsly ouſted it of its juriſdiction. 
| his authority may be exerted in two ſhapes ; either by motion dt 
tition to the court, or by the more formal method of an information 
the Attorney General, or a bill againſt him. In the ordinary 
tions to take off an inſuper improperly impoſed, to remove the hands of th 
ſheriff on an improper levy, and the like, a motion is the proper made 4448 
obtaining the aſſiſtance of the*equrt. But, where the nature of the que 
tion, or intricacy of the circumſtances render it impoſſible ro come a th vic 
juſtice of the caſe on motion, the more formal mode, by bill or inform 
tion, mult be reſorted to. | 


- __- (B; Jn what Caſes it has a Juziſdittion, 
P I 3 n the eq 
, But fee the preceding note, and the ſame fiction is uſed on the equity fide, 


Page 
; 47 3 And if an action be commenced in another court, and it appear fromt 
pleadings, that the revenue is concerned in the event of it, the cauſe will be removed by fad 
couit into the office of pleas of this court Lamb v. Gunman, Parker, 143. p 


1 


Per Parker, There cannot be an information upon a ſeizure to condemn goods by 
C. B. Park. proclamation, but only in the court of Exchequer ;.and the reaſon i 
Rep. 69- becauſe, upon all ſuch ſeizures, every perſon concerned may hare « 
know a certain place to refort unto for his remedy in this kind. 
Bercholt And the court of E:chequer will remove an action brought in anoth 
v. Candy, court for the ſeizure of a ſhip, though no information is filed in it; b 
Bund. 3445: after the information las been tried in it, and a verdict for the defend 
they will not remove an action brought in another for the ſeizure. 
Penny v. So, an action of trover againſt an officer for goods ſeized and c 
Bailey, demned, and alſo a great coat, ſaddle, Fc. was removed upon an aff 
id. 309. vit that the goods, Oc. were actually condemned, and that the great a 
Oc. were thrown in only to give colour. 
Berkley v. But this court would not remove an aQian for taking ropes and cords 
Walters v. againſt an officer who had ſeized two cables, one of which only n 
id. 300. foreign, and aQually condemned. 


[y tb, 33; H. 8.) By the privy ſeal, 1 Geo. 2., which empowers the barons to | 

diſcharge al ſorfeitures of recognizances, penalties, fines, iſſues, amerciaments, and other ſu 
of the nature of recognizances, fines, iſſues, and amerciaments, whereby the ſubjects arc cu 
geable to his Majeſty, the court diſcharged a penalty fixed by ſtatute, Rex xv. Nibbens, Fanta 
165, So, fines judicially ſet have been compounded. Nov. 21ſt, 6 W. & M. cited ibid. 
now by ſtat. 4 Ged. 3. c. 10., the barons ate empowered to diſcharge without any 9%, 
cognizances eſtreated into the Exchequer for neglecting to attend as parties or witneſſes, « 
proſecute indictments in any court of record, of at the aſſizes, &c. upon oops and affidarit 
behalf of the perſons who may be imprifoned; or be Hable to be — on the ſorſei 
of ſuch recognizances: but the act expreſsly provides that no diſcharge ſhall be given on 
petitions where any debt is due to the crown, other than the recognizances ſa | 
be diſcharged; nor in any caſes of defrauding the revenue contraband trade, or aſſault 
the officers of the cuſtoms. or exciſe in the execution of they dh, or any perſon lawfully V 
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(o) Ot the Manne of its Proceedings, + 
ET | Ap Page 600 


ki ind even for periſhable goods, it is diſcretionary in the court whether they 
. — Parker v. Aſhton, Buob 21. Vincent v. De Laar, Parker, 196 What 
" 6 ſuch a delay as ſhall authorize the awarding of a writ of delivery cannot be certainly 
d: indeed, it ſeems to be generally agreed, that if a ſeizure be in the vacation, and there 
3 "information fled the term following, if it could have been tried in that term, that this 
An a delay to ground a writ of delivery upon. Johnſon v. Sowers, Bunb. 30. Where it 
ned in an infor mation, that goods ſeized by the officer of commiſſioners of exciſe, were 
"red from one ort to another without a permit, the court granted a writ of delivery, upon 
ling ſecurity, this being an unlawful importation, and therefore not within their juriſdietion. 
urwick v. White, id. 106. | 


. 


* 
— 
9 


L 
* * ; * A » — . 7 


wrt of the Conſtable and Earl ri: 6e. 
_ Marſhal. & 258 Be Ob © | 


) Of the Manner ok holding this Court: And 

herein, whether it can be holden by Commiſſion, 

by the Earl Marſhal only ; and whether it map 

be prohibited ik tt exceed its Juriſd:ion. | 

{But mhwithf anding}) See upon'this point a letter written ſoon after the e kg ng 


to Lord Sommers, then attorney-general. Hearn's Diſc, of Emigent Antiq. ad ed. vol. 2. 
150, Co. Lit. 72. b. note 1. 13th edit. PETTY 


the Court of the Juſtices of . 
Oyer and Terminer, and Gaol- 
Delivery. 


— 


I) Of the Manner of authorizing Commiſſioners 
1 yer and Terminer, and Gaol-Delivery : And 
lerein of the Determination of their Power. 


Nee commiſſion!) By 25 Geo. 3. e. 18., and 34 Geo, 3. e. 48., the julliges of 

ud gol delivery of Newgaty for the county of Maler Bo. the 1 of the = 

3 are empowered to continye and proceed in a feffion of gael LESS of the 

K q and (erminer, notwithſtanding the happening of the eſloign day of term, or the 
court of King's Bench at Weſtminſter, or cliewhere in the county of Afiddleſexe. 


c Of 
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| Hawk. P. C. 
c. 8.5 58. 
n. 


| | Ca, temp. commenced (f). There is indeed no neceſſity to ſet out all the 


4: () 2 Str. 


OF THE COURT OF SESSIONS, ge. 


(B) Of their Juziſdiftion when appointed. 
(Hy the 1 E. 6. cap. 7.) See 8 G. 3. c. 15. infre. vol. 3. 141. 


— 


(C) Of the Form of their Proceedings and holdi 
| their Courts. | 


Y ft. 19 Geo. 3. e. 74. 5 70. © Whenever the courts of aſi, 

*« prius, oyer and terminer, or gaol-delivery, for any county ut lng 
« England, ſhall be holden in or near any city or town that is alſo a coup 
« of itſelf, and at the ſame time with the like or any of the like cu 
« for the ſaid city or town, the lodgings of the judge or judges (al 
«*« conſtrued and taken to be ſituate both within the county at large, x 
„ alſo within the county of ſuch city or town, for the purpoſe of cim 
this act into execution, and of tranſacting the buſineſs of the aſizs 
„ ſuch county at large, and for the county of ſuch city or town, du 


« the time that 23 or judges ſhall cantinue therein for the exc 
« tion of their ſeveral commiſhons.” 


= 


yn. .< — = Aa Hina... *— 


— 


* 


rg 38 Of the Court of Seſſions of Jul 
ces of the Peace. 


(Lesch. WW HEN the jſlices are ance leguly convened, they camot 


any matter depending before them, without expreſely adjourningt 
ſeſſions alſo (e); which adjournment muſt ſhew when the original ſe 


Hardw. 80, cular adjournments Cg]; though when a warrant is iſſued for taking 

4 2 Str. one, it muſt be ſhewp that the ſeſſions continued by adjournment till 
32. $65. taking (b). | Fl ? 

(gz) Andr. 


105, (b)2 Lev. 229. 


% 4 Bum. They cannot refer any ſubject of their inquiry to the determinats 
38 the judges of aſſiſe, without the conſent of the parties (i) 3 for they 
THO ' bound to make a final judgment themſelves (I). : 
ardw. 81. . | | 
ee When they proceed upon indictments, as a court of record at © 
rdw. 79. law, their proceedings muſt contain the formal and regular cootou 
= J); for the ſeſßons once dropped cannot be reſumed (m). 
4 ak eos. The ſeffions being conſidered as one day, the juſtices way alter 
2 | pipony during the continuance of it. 5 
x Burr. 243. Upon appeals their diſcretion is co-extenſive with that of the! 
2 Salk. Moms and they need not give the reaſon upon which their opus 
founded. vis as | 
(=) Cowp. The ſeſſions may proceed by information on 5 EB. for exercit 
369. trade, (a) c. But they cannot make an original order for lus 9 


or THE ECCLESIASTICAL COURTS. | 333 


monies to their ſucceſſors (o) 3 nor can they make a new (), 3 Burr. 
o_—_— (a), or ſet aſide an aſſignment of an apprentice bound out 1.366. 


. oy a) Id. s 
he ullices (3), nor have they cognizance over the bailif of u corpora- (4) 1140. 
for dot qualifying (e). 3 


* 
1 —— 
1 


of the Eecleſiaſtical Courts. 


ſevezal Courts which ereztile a Juzit⸗ 
= A dittion : And herein, * | Aut 
612 


Page 
N. ethity) A faculty may be ſubſcribed, regiſtered, and enrolled by the deputy of the 
f cleik of x4 faculty, Rex v. Epiſc. Ceſtr. 8 Mod. 364. K 


6. Of the Court of Peculiars. 


u the perſons, entitled to peculiar juriſdiction, have no known or cer- 

regilters, or publick place to keep their records in, and wills are there- 

lable to be loſt : they are ordered by canon 126, once in every year, 

pain of being ſuſpended from the exerciſe of their juriſdiction, to 

dit into the publick regiſtry of the biſhop of the dioceſe, or of the 

p and chapter, under whoſe juriſdiction the peculiars are, every origi- 

teſtament of every perſon in that time deceaſed, and by them proved, 

true copy of every ſuch teſtament, examined, ſubſcribed, and ſealed 

the peculiar judge and his notary. | | 

fa peculiar be ſubordinate to the biſhop, the cauſe muſt be referred to Hob. 186. 
immediate ordinary, as in the caſe of an archdeacon (a) or commiſ- ( 2 
, and not to the archbiſhop, unleſs the peculiar have his immediate = 14 
to the archbiſhop. - an archdea- 


* pecla, but rather a ſubordinate juriſdition, Per Holt, C. J. 6 Mod. 308. 2 Roll. 


nt if the peculiar be free by a general exemption from all ordinary Hob. 186. _ 
icon (which was common in the caſe of 3 both — 9 A poculiae F 


8 of kings and popes) then the cauſe muſt be remitted to the king, l 


Real mult alſo be in ſuch caſes; and ſo it is provided by ſtat. 25 H. derſtood of 
(21, him who 

a hath co- 

ve juriſdiclion with the biſhop. Per Holt, C. J. 6 Mod. 308. Where one dies poſſeſſed of 
bn ſeveral peculiars within the ſame dioceſe, adminiſtration ſhall not he granted by tho 
þof the dioceſe, but by the metropolitan ; inaſmuch as they are exempt from ordinary Jui i- 
Gibſ. 472. Swinb. a. 440. DES, | 


9. Of the Court of Delegates. 
| Page 613 


t is erefted) Such a commiſſion may be ted at the inſtance of a ſon intereſte d, 
dot an original party in the cauſe, Jones 5: Bougett, 2 Atk. 2:8, <7 


D) In 


£ 


9 . or THE coURT OF ADMIRALTY," 
c)) In what Cafes the Ecclefiattical Cours 
8 allowed to have Juriſdittion, ns 


(A. if payment) 1 Ventr. 291. S. P. Shatter v. Friend, 1 Show. 158. 192, 8. P. 
8. C. Holt, 752. S. C. 2 Salk. 547. S. C. Con, 


* 


(E) Pow they are to proceed, as to thoſe Mum 
in which thep have a Juriſdition, othezwile wi 

3 be controuled by the Temporal Couzts. 
age 620 


(A c tation) Vide infra, 3 vol. 476. | 


- 
* "PER * 


— 


Page 622 Of the Court of Admiralty. 
T: HE juriſdiction of the admiralty is twofold, and holden before & 

: tin& tribunals : the one, is the ordinary court for deciding in 
troverſies relating to contracts made at ſea, and is called the infance cou 
the other determines the right to maritime captures and ſeizures, at 
called the priæe court. The juriſdiction in both caſes is exerciſed t oy 
ſame perſon : he is appointed judge of the admiralty by a commiſſion un 11 
the great ſeal, which enumerates particularly, as well as generally, en a0. 
object of his juriſdiction, but makes no mention of prize. To conſt ſoot! 
that authority, or to call it forth, in every war, a commiſſion undert 
great ſeal iſſues to the lord high admiral, to will and require the coun 
admiralty, and the lieutenant and judge of the ſaid court, his ſurrogae 
ſurrogates, and they are thereby authoriſed and required, to proceed i 
all and all manner of captures, ſeizures, prizes, and repriſals of al 
and goods, that are, or ſhall be taken; and to hear and determine, acct 


ing to the courſe of the admiralty, and the law of nations. Anda 
rant iſſues to the judge accordingly. 


(A) co what Places the Juriſdifion of the 3. 
| miralty is confined. en 
Page 623 


(Ay the 1 K. 2. cap. 3.) The words in the act are, it paraval les peunts,” In the old ti 
ment it is portis; in the Nova Statuta it is points, 
(By the 2H, 4.) Ca. temp. Hardw. 271. 2 Str. 1075. 


Lindo r. The above ſtatutes, it hath been ſolemnly determined, are intens 

Ry; check the uſurpations of the /nflance court only, and do not at all f 

'ougl. 613. 10 the Prize court : for the juriſdiction in caſes of prize does not «F 
ok on the locality, but ths nature of the. queſtion, . which is not go"! 

the rules of the common law, but by the zur belli. Hence, the pee 

have excluſive cognizance of all captures made at land by the alilav® 


a fleet, (B) - 


of 34 


— 


or THE Go or ARAL. 335 


) Co what Things its Juziſbittion extends: and 
herein of ſuch Wattezs as ariſe partly on Sea, 
and partly on Land. 3 


But if the owner) But if a ſhip be arteſted by proceſs out of the Admiralty court for a matter 
55 within their juriſdiction, and ſhe be reſcued afterwards at land, the cognizance of the reſ- 


re EZ,) And that court having excluſive juriſdiction over all queſtions of prize; bath 
ame juriſdiction over all matters that are conſequential to it, Le Caux'v. Eden, Doug. 594. 
Lindo v. Rodney, id, 591, n. 1. Livingſtone v. M*Kenzie, 3 Term Rep. 332. Smart v. 
7 id. 323, or ariſe incidentally in the conſtruction of acts of parliament or proclamations. 
me v. Earl of Camden, 1 H. Bl. 476. conty. but reverſed in K. B. 4 Term Rep. 382, and that 
ial affirmed in parliament. Printed Caſes of the Lords, June 229, 1795. | 


* 


) Co what Contratts its n extends: 
And herein Of Contrats made on Sea. Page 626 


þ caſes if neceſſity) An hypothecation bond given in the courſe of a voyage, though it be ex- 
ed on land, and under ſeal, is cognizable in the Admiralty court. Menetone v. Gibbons, 3 
n Rep. 267, Johnſon v. Shippen, 2 Ld. Raym. 982. 1 Salk. 35. S. C. 6 Mod. 99. 


Ne mariner:) In the caſe above referred to in Salk. 33. p. 4., Lord Holt is made to ſay, that 
5 by mere indulgence that mariners were permitted to ſue in the Admiralty for their wages. 
t is againſt the ſtatute of 15 R. 2. expreſsly, but that communts error ſacit jus. But the ſtat. 
no. c. 16.4 19, puts ſuits for ſeamens' wages very clearly, though by implication, upon a le- 
footing, for the words of that ſeRion are, . That all ſuits and actions in the court of Admi- 
plty for ſeamens wages, ſhall be commenced and ſued within fix years next after the cauſe of 
ich ſuits or ations ſhall accrue.” 


« fipwright) 2 Will. 264. 


| = be) Campion v. Nicholas, Stra. 405, Day v. Searle, 2 Stra. 968. How v. Nap- 
U 4 2 19. 


Page 627 


Nir can the maſter) Cem. Rep. 74. 


char are) The whole doQtine here advanced hath been over-ruled, and the right of the 
iralty court to compel ſecurity in ſuch caſe at well for the freight, as for the value of the 
ive ſhares in the ſhip, in the event of her being loſt, and to do execution upon it, hath been 
gated in ſeveral ſubſequent caſes. Dimmock v. Chandler, Fitzg. 199. 2 Str, 890. 8, C. 1 
dit. 415. 8. C. Lambert v. Achetree, 1 Ld. Raym. 223. Blacket v. Anſley, id. 235 De 
r. Hedges, 2 Ld. Raym 1285. Oulton v. Hebden, 1 Wilf. 101. Such right had indeed 
a in preceding caſes, Anon, 2 Ch. Ca. 36. Shelly v. Winſon, 1 Vern. 297. Anon. 


) Towhat Crimes and Offences its Jurjſdittion 
extends. Page 628 


. I5.) But by 12 Geo. 3. e. 20, —— mute in piracy amounts t 
eotirt mall award the ſame ſentence as on d conviRtion by verdict or wie 


. 


By 


belongs tw the Admiralty juriſdiction, Rigden v. Hedges, 1 Ld. Ray m. 446. Per Holt, 
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336 OF THE MARSHALSEA AND PALACE'CoUzr. 


By. flat. 33 Geo. 3. c. 66, f 70., which is to continue in ; 
| 1 with France, a ſeſſion of oer and are 
very for the trial of offences committed on the high ſeas, within the ju 
diction of the Admiralty of England, is required to be holden twice All 
$ 71. in the year. And any commiſſioner named in the commiſſion for trying fuk 
offences, or any juſtice of the peace may take informations upon oath tows 
ing the ſaid offences, and cauſe the parties to be apprehended and comm, 
ted; and ſhall bind over all perſons whom they ſhall reſpectively judge ns 
ceſſary, to appear, proſecute, and give evidence againſt the offender a ty 
next Admiralty ſeſſions, which information and recognizance ſhall be rat 
5 73. mitted to the regiſtrar to be laid before the court: And the marſhal, ky 
"iP deputy, all ſherifts, and other officers for keeping the peace are required 
ligently to obey and execute the precepts, warrants, and orders of d 


court, 


8 7 


gs 


E) By what Law it proceeds, and the Fon « 
ELECT 
ge 030 


(If a e But the property is not completely veſte d ſo far as to the former one 
in favour of a reſcuer or vendee, till there has been a ſeritence of condemnation in ſome, foici 
or domeſtick, Admiralty court. 10 Mod. 79. 4 Burr. 694. 1208-9. Doug. 61). Anditi 
uſual in the prize acts to preſerve the right of the original owner, even after condemnation, j 
ing the ſaly age thereby fixed. | 


Page 631 2 , 
( By thegivil law) Thaugh in the form a recognizance. Brymer v. Atkins, 1 H. Bl. 164. 


» 3 


| (When a ( f \protifionate) For this court, as well as the court of Chivalry, is governed by the 
law; and Ad on - org ha can be no appeal, but where gravamen «ff be Sir He 
Blaunt's caſe, 1 Atk. 295, Vide Moor, 814 contr. 


3 Bl. Com. It is only from the ordinary court of the Admiralty, that the appeil i 
6g. to the delegates. From the prize court the a is in purſuance of n 
onal conventions, to commiſſioned members of the privy council, called la 
commiſſioners in prize cauſes. 


th 


17 


Of the Marſhalſea and Palace 


Court. 


Page 632 
(King Charles the Firſt) The court of the 8 and the polace court, though bere tu 
of, and indeed very. frequently confounded t er, are in fact two diſtin courts. The f 
1s by preſcription : the latter was erected by letters patent in the 6th year of K Charles! 
Fieſt: the ſormer was originally holden before the ſteward and marſhal of the king's bout 
vas inſtituted to adminiſter Juſtice between the king's domeſtick ſervants, 1 Bulſtr. 211. 39 
plea of all treſpaſles committed within the verge of the court, where only one of the pari® 
in the king's domeſtick ſervice, 1 Sid. 105. and of all debts, contracta, and covenants, where 
of the contraQting parties belong to the royal houſehold ; Artic. ſup. cart. 28 Edu. 1. © + 
Edw. 3. C. 2. 10 Eaw. 3. ſt. ac, 2. The latter is to be holden before the ſteward of the! 
bold, and knight marſhal, and the ſteward of the court, or bis deputy ; with jariſdidian u 


why 
{eat 


COURTS PALATINATE. 337 


„ of ul perſonal sctions whatſoever which ſhall ariſe between any why within twelve miles 

F + at Whitehall. 1 Sid. 180. 2 Salk. 439. This court, therefore, is ſtationary, whereas 
'he other is ambulatory, and obliged to follow the king in all his progreſſes, its verge extending 
ror twelve miles ound his majeſty's place of refidence. 13 R. 2. ſt, 1. c. 3. Both of the courts 
re now holdefi together in the N of Southwark once a week: and a writ of etrot lies from 
doch to the court of King's Bench: the writ of erior from the Marſhalſea court is allowed by the 
datutes of 5 Edw. 3. c. 3. and 10 Edw. 3. ſt. 2.c. 3. for as this tribunal was never ſubjeC to the 
- riſdition of the chief juſticiary, the Wit of error at common law lay only to parliament, « 
Bulſtr, 211. 10 Co. 79. 3 Bl. Comm. 76. | 4 


— 
1 % * - * 


Fr EEE 


© , 
64 —— 2 


- S* Z- 


Courts Palatinate. g 


x; : | 6 

(4 nan cannot) In the caſe of Edgworth v. Davies, 1 Ch. Caf. 41. it is ſtated to 3 - — 
ported, upon vie w of precedents, that the juriſdiftion of the counties palatine wvas alloxwabl. L 
gartic, dwelling in the ſame county, and for lands there, and for matters local, | between 
| Page 636 


(The proceeding!) Or in the court of Chancery. 1 Ch. Rep. 55. 


foie! 
nd it! 


* A * 


- =» 
— — 
: 3 —— — 4 


Of the Royal Franchiſe of Ely. 


(Elyis not a) The franchiſe is of much earlier date than the time of Henry the Firſt. The bi- 
ir Ha ſhoprick was founded by that prinee in the tenth year of his reign, A. D. 1109., and immediately 
after, the grant here alluded to was made. But the franchiſe itſelf may be traced back to the th 
century, and Henry's charter refers to preceding grants, and declares that the church of Ely ſhall 
tiene to have the ſame privileges and liberties as it had die, ud Edwardus vivus et mortuus fuit. 
der Bentham's Ely, 46. Appendix, 23. | 


— ye 8 2 n 7 —— 4 
ä s =2 5 2 u LON" . — — 
1 rn 8 — — RD 2 r oo ETD 


(dal therefore) See the record in this caſe, Bentham's Ely, Appendix, 26. Yide ſure, tit. 
lart ana their Juriſdict ion in general, D. 3. : | et - 


= — — _—__ 
Courts of the Foreſt. 
| Page 637 


(4 Fel, e The office is divided between two, une for the foreſle on this fide of Treat, the 
aber for thoſe beyond. 3 : | 
| Page 638 


— Yb 7 R. 3. TR In a ſcire facias nſt the defendant, guare non ſati:f-cit a fine ſet u 
"_ lim at the juſtice ar J the — 8 the plea was, that the 2 was at Olongefler, 


ach is out of the foreſt; and thereupon it was demutred, becauſe the beginning ot the juſtice 
ſat vas at ſuch a place within the foreſt, and adjourned to Glouceſter. All the court held it good 
1 ſcat were begun in « place out of the ſoreſt, and ſave judgntentfor 


Vor. VI. = hl 2 : By wy 


\ 


#* "*% + 


By ſome late acts of parliament for the puniſhment of deer. ſlealen th 

; acculationg are to be judged and ſentence is to be given in the ordingres: 

th bunals. 140 Zn | oY 

2 Will.:04 It is to be obſerved, that as the foreſt law is not the ' general law of te 

0 nota king's courts are not bound to take notice of it, unleſs ith 
pleaded. 15 | 


\ 


mn Ss 


A 1 * 


— 


8 Of the Sheriff's Torn. 


[ 


2 (A) The Manneꝛ of holding this Cont. 
Page 641 „ 125 


(The beriff) 2 Hawk. P. C. c. 10. $12. g 


1 


11 


(C) In what Caſes it has a Jutiſdittion, 


(But 9 A preſentment is not traverſable in a court leet; hut in order to g 
defendant an opportunity of being heard, it may be removed by certiorari into the King's Bend 
and there traverſed, Rex v. Roupell. Cowp. 458. But the court will not grant a certiwer 
ſuch purpoſe, where the amercement has been eſtrested, and the fine paid. Rex v. Ripon, 
Term Rep. 184. | FX 


” 


Of the County Court. 


Page 646 e 
Walſh. v. O action can be brought in the county court, unleſs both the deſe 
Troyte, | ant reſide, and the cauſe of action ariſe within the county: the 


2 H. Bl. 29. fore, though the demand be under forty ſhillings, yet, if the cauſe of act 


ee 4 ariſe in one county, and the defendant reſide in another, the action mull 
8688 7 * brought in the ſuperior courts. 


Rep. 175. 
— — — nts mann ee — 
we ll As « 
V2 1 | | 5 
1 Of the Court-Baron. 
n ee 4 Term Rep. 446. 8. P. 


— 


Watkins la the court-baron, as i have 0 before, the freeholders are judf 
_ bs; the court therefore ſhould be ſtated to be holden before - them. Aud 
Lite. 58. ſuitors, before whom it is holden (a), ſhould, regularly, be named. 


4 Term 


k 
_ 


OF THE COURT BARON. 339 


en 446, 484. 21.9. Raym. 862. Spir. Laws, b. 28. c. 27. and 42. (a) Moore, 95. pl. 205. 3 
8. 0 ' 8 ö ” 


n — 
> 


[t happens in many manors that the court-baron and cuſtomary court are Watkins's 

-nded together. In ſuch caſes care ſhould be taken to keep the acts of og Ten. 
e ſeveral ſuitors quite diſlinct. For it has beeen ruled (5), that debt will 175 Bald- 

+ lie for an amerciament of a free-tenant, unleſs it 2 ſatisfactorily, win v. 

at the perſons who affeer it are free-tenants alſo. It ſeems the ſafer way, Tudge, 
ben theſe courts are holden together, not to mention expreſily before he * 20. 
hom they were bolden ; but to ſtate the perſons preſent generally, and ſo — * 
re it to the law, which will conſider the proper buſineſs of each court to ca. 707. 

re been tranſacted before the regular judges (c). | 

[:is generally laid down in our books, that if there be not two frank ſui- See Watk. 
at the leaſt, a court-baron cannot be holden, and conſequently, that the — - 
nor is deſtroyed. But it ſhould ſeem, that there muſt be more than two "_—_ 

ank tenants holding of the manor, to enable the lord to hold a court; for Conrt-Bar, 
Perviſe, if one of them was the plaintiff, and the other the defendant, it pl. 22. 

puld be impoſſible to try them by their peers, We find an ictance in the 3» Sp 
viſter (11 3. & Bro. Cauſe a remover plea, Ic. pl. 35.) of a cauſe being Giover v. 


moved out of a court-baron, by reaſon there were but four ſuitors there. Lane, 
| | 3 Term 
Rep. 445. Tonkin v. Croker, 2 Ld. Raym. 863-4. 


Although there be but one free-tenant, yet the ſignory, as to him, remains F AS. 
vgs to his ſervices, &c. notwithſtanding there can be no court 8 5 864. 
And though all the tenancies eſcheat, yet it ſhall ſo far continue a manor cant 13. 
contemplation of Jaw as to preſerve the rights of leets, wrecks, c. ö 


. 


1 


I a 


* —— 


Courts of the Cinque Ports. 


Page 651 
Ve nan is impriſened) But there can be no doubt, but. that they will go there. h 


_—_— 
—— 


f the Courts of the Stannaries. 
i Sf Page 652 


As duke of Cornevall, when he hath bad livery and ioveſtiture of the , Bull. 
ke. And from thence the appeal lies to. the king himſelf, in the laſt 133. 


Nt, ; Dodridge's 
dee further upon this ſubject Pearce's Laws and Cufloms of the Stan- = 5 . 
ö J. | p 


\ 


Z 2 Wo © 


Treatiſe om . 


5 The % 


of the Court of Commiſſioners 
| Sewers. | 


„ 
* 


— 


ge 556 irs 2. Fre forthe for ;.the praQtice of the opt with reſpect to the fing« 8 
10ers, Anon. 2 arnard iſt 151. Rex v. Cann, 2 Str. 12 A certiorari to bring uP an 


for the removal of their clerk, is of common right, and 182 . 1 Str. 609. | 
374. 8 Mod. 332. 


(A. order of ſrerrt) S.: Whether an acre-tax be a right aſſeſſment, | ? whether the rh | 


de not to aſſeſs the particular lands according to the danger they lie in. Commiſſioners dl 
ers v, Nestufs, 3 Keb. 82). Bow v. Smith, 9 Mod. 


S Str. 1123. A rate may be made to re · iniburſe charges. 


* 
* . * ” 
* * . * 
1 a 
— 


/ 


Court of Pipowders. 


. court it) A more ingenious and ſatisfactory etymology is given by a learned nok 
Writer, who derives it from pied puldreaux, a pedlar, in old French, and therefore Goniffng 

i court of ſuch petty chapmen as reſort to fairs or markets. Barrington's Obſervat, on the 
337. 


Howell s, From this court a writ of error lies, | in the nature of an 
, 27 courts at Weflminfler, which are now bound by the ſtatute of 19 60 
773. „. Jo., to iffue writs of execution in aid of its proceſs after judge 
125 where the perſon or effects of the Na are not within the limin 


this inferior JjuriſdiQion. 


Of the Courts in London 


1. Che Court ve puitings 


P 
We is the) So, Sir H. Spelman in his Gloflary voc. Huſtings. 


4. The Court of Requeſts. 


— jo rey I Ing, 2 
— P po ———__—_ 


| 1. In London. b * 
wil Brooks v. HE court of requeſts for the city of London has no junſdi b 
4 N £ a ſuit, unleſs both the — ad defendant reſide ity 

| 


| 290. "ye 


* 


CURTESY OF ENGLAND. * 
2. In Southwark. r 


autheoark court of requeſts act, 22 G. 3. c. 47., cannot be plead. Barney v. 
* action brought i court, there being no prohibitory Tubb, 2 Hs 
uſe in that act, as there is in the Weſtminfler act of 23 Geo. 2. c. 27. 28. 
1 the Tower Hamlets act of 23 G. 2. c. 30. The proper mode for the 
endant 10 avail himſelf of it is, by entering a ſuggeſtion on the record 
er verdict, or the execution of a writ of inquiry. Where the plain- 

f having obtained judgment on a general demurrer to ſuch a plea, exe- 

ted 2 writ of inquiry on which the damages were aſſeſſed at leſs than 

ny ſhillings, five days before the end of the term, and ſigned judgment 

| the laſt day of the term, the court in the next term refuſed to direct 

« officer to review his taxation of colls to the plaintiff, on an apo 
I 


ing the former proceedings, and that the defendant was refiant within 
e juiſdiaion of the inferior court, becauſe he ought to have entered 4 
-oeftion, and that before final judgment was ſigned. And to entitle 
mſelf to ſuch a ſuggeſtion, even ſuppoſing it to be moved for in time, 
defendant muſt ſtate in the affidavit, not only that he is ow withir 
juriſdition of the court of requeſts, but alſo that he is liable to be 
ed or ſummoned to it. And after a judgment by default, the defen- 
it is ſtill in court for the purpoſe of entering ſuch a ſuggeſtion. It ſhould 
n too, that a judgment on a general demurrer to a 5 in bar, the mat - 


- £ ad 0 
n 


of which, even if well pleaded, would be no defence to the action, is > 
be conſidered as a judgment by default, 5 | ö 4 
igt | 5 1 
hs i 
55 Curteſy of England. 1 
judy * . | Page 659 7 
% ' q We \ 1 
= HE right of a huſband to retain the land of his deceaſed wife was I 
confined, according to Glanville (a), to ſuch eſtates as were given (s) * . 2 


the woman in maritagium, But in Brafon's time the claim had ex- (b) Lib, 8 
led itſelf ; for he ſays (5), the huſband ſhould have the land if he mar- c. 30. 5 7. 
la woman habentem hereditatem vel maritagium, vel aliquam terram em | 

| N haying any inheritance, whether a maritagium or other gift 


. ed Et 


p—— 


— 8388 - —- 2 = — SEV 
2 . * * 

— —— — — * 6 — 

, 


|t appears from both theſe writers, that the ſecond huſband was equally 1. Reeves's 
led to be tenant by the curteſy with the firſt. But this doctrine was 2 th 
ated by one Stephanus de Segrave whoſe name is found among the Kaen 
ces itinerant in the reign of Henry the Third, as founded on a miſ- which are 
teptuon of the meaning and deſign of this ſort of eſtate. He thought clafſed un - 
eWas an 2 in giving an eſtate per gem Anglia to the ſecond huſ- der ths oy 


more eſpecially when there were children alive of the firſt marriage. 3 


d this opinion of Stephanus de Segrave was afterwards eſtabliſhed by ts incerti 
laute de donis in 2 — of conditional eſtates. e * ys pot ws 
es tenentibus Anglia, which muſt evidently have been written before the ſtatute de daz, 
much as it declares that the ſecond huſband ſhall inherit. Agala, as it confines the curteſy 
Wes given in maritagium, according to Glanville, without including all inheritances, as Brag- 
hw u muſt have been wricten' before the latter author penned his book. But, if this was 
2 Bracton's time, that author, where he examines the queſtion of the ſecond huſ- 

— tho curteſy, and mentions Segrave's opinion againſt it, (lib. 5. e. 4 $ 7.) could 


de { , 2 
ler ang omit poticing any ſtatute that bad keep mags ſo Jeciire a3 this . 2 Reeres's 


(Tinas 


* 


44> CURTESY OF ENGLAND. 
Page 659 1 g n 
(Teaant by the curteſy) This is a miſtake; it was known in other countries, though not ond 
this name. By the reſcript of Conſtantine it is eſtabliſhed ut bereditatis materne Pater uſun | 
tum, fili proprietatem baberent. Crag. j. f. dieg. 22, $'40. Cod. I. 6. le. 1. And the laws of th 
Almains define the eſtate almoſt in the very terms uſed by the laws of England. Lindenty 
L. Aleman- 1:92, We find it in the feudal ſyſtem, not indeed as a neceſſary conſequence 4 
the feudal tenure in its original purity, but ariſing from the expreſs terms of the inveſltn 
The language of the feudal law is maritus uxori non ſuccedit in feudum, niſi fit ſpecialith ae. 
1 we) Ten. 193. n. c————Sir W. Blackſtone inclines to think, that tenancy by the ene 
of England was ſo called, as ſignifying an attendance upon the lord's court or curtis, (that; 
being hi vaſſal or tenant,) not as denoting any peculiar favour belonging to this iſland. p Cams 


2h 4 , e is maintained by one of his ſucceſſors in the Viner ian char, + 
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Rot. Clarſ. The words of this law, as they are found in a writ of 11 / 3 0. 

be * daining the reception of it in Ireland, are Si aliguis deſponſaverit aliquan 

doc. ge 93. mulierem, five viduam, five aliam, hereditatem habentem, « ipſe poſmodm 

"0p 7 er ed prolem ſuſcitaverit, cujus clamor auditus fuerit inter quatuor parietn, 

Hale'sHiſt. idem wir, f ſuper vixerit ipſum uxorem ſuam, habebit totd vita ſud cuſtodira 

C. L. 180. hereditatis uxoris ſue, licet ea forte habuerit heredem de primo viro ſuo qui ſw 
rit plenæ etatis, | 


* 


ES —— 
= we 2 
— ne" 


— 
— — 


* 4 = 
”— — — 


6—é— 


(A) What Perſons may be Tenants vy the Cur 
Page 660 1 teſp; what not. 
(The words of this) But the marriage of perſons in this unhappy ſtate is merely void, by rexſn 


of their incapacity to contract, and one of the circumſtances neceſſary to the completion of thei 
title to the eſtate is therefore wanted. 


. Sh) Of what Sort of Inheritance this Eſtate s 
| | Page 661 allowable: of what not. 


(Of @ wſe at) But cui teſy of truſts is now allowed in equity, tho' dower is refuſed. Otryfi 
v. Hudſon, 2 Vern. 583. Williams v. Wray, id. 681. Chaplin ». Chaplin, 3 P. Was. 2%, 
And therefore of money to be inveſted in land. Sweetapple v. Binden, 2 Vern. 56. Cunning 
ham v. Moody, 1 Vez. 174, | | 


(5. 4 man may) 8. C. 1 And. 278. S. C.; but this point does not appear in any of the 
ports. | 


* 


(6 Of lands in Gavelkind) But of ſuch lands of the wife the tenancy by curteſy extends ® Out 1 
a moiety, and it ceaſeth if the huſband marries again. This at leaſt is the cuſtom of 


din Kent. Robins. Gay. b. 2. c. 1. * 
3 Robertsy, 11. Where a teſtator directed his truſtees to convey a fourth part of ł * 
5 , freehold lands to the uſe of his daughter for her natural life, ſo as ſhe 0 wap 
4 7 ſhould take the rents, her huſband not to intermeddle therewith ; and f 


ter the performance of ſeveral other truſts, in truſt for the heirs of 1 
body of the daughter; Lord Hardwicke held, that in this caſe the mt 
was merely executory, that the wife took an eſtate forlife only, and tber 

| fore the huſband was not entitled to be tenant by the curteſy. 
Sir John Where the cuſtom was, that if a man took to wife a cuſtomary ten 
| Savage's of the manor, and had iſſue, and over-lived her, he ſhould be tenant * 
caſe,aLeon, the curteſy; and one married a woman to whom a cuſtomary tenement 
109. _— deſcend during the coverture, and had iſſue, and ſurvived her; it s 
# Auaqqged that he ſhould not be tenant by the curtefy, becauſe the woman ** 


. 


CURTESY oH ENGLAND. _ 144 


+ a — tenant at the time of the marriage, and ſo not within the 


dom, which was to be taken ſtrictiy. But this caſe has been denied to 


e law by Holt, C. J. and Pocvell, J. in the caſe of Clements v. Scudamore, 


p. Wine. 62. 2 Lord Raym 1028.; and in 1 Salk. 243. S. C. it is faid © 
lire been denied by the whole court. 


0 chat Eſtate the Mite muſt Have to let in the | 
Huthand to be Tenant by the Curteſy. Page 662 


(Littleton acquain's , But the wife mult be ſole tenant both of the freehold ond the inheri- 
ance, Co. Lit, 183. a. | | 
(2, d, if one,) As the ſtatute de donis does not extend to huſbands claiming curteſy, or wires 
ming dower, it is for this reaſon probably, that a huſband may have curteſy, and a wife dower 
4 21cnt reſerved upon a gift in tail, For though as between the donor and his beirs, and the 
bet and his heirs, the rent is incident to the reverſion in conſequence of the ſtatute de donis, 
t againſt a huſt and claiming curteſy, or a wiſe claiming dower, the donor muſt, to warrant the 


ſticns of Lord Coke, have a rent in groſs, that is diſtin from any eltate, as he had before _ 
the Latte de duni. Preſton on Eſtates, c. 6. note. 8 


do, of eſtates determining by a ſpringing or ſifting uſe, the huſband, 1 Leon. abi 
bj the latter opinion, ſhall have his curteſy, notwithſtanding the determi- Sec. 

zation of the eſtate of his wife. And of this opinion was Anderſon. If Eſtates, art 
z feoffment, ſaid he, be made to the uſe of J. S. and his heirs, until FD. ſupra. 

hath done ſuch a thing, and then unto the uſe of J. D. and his heirs, the 

thing is done, and J. S. dieth, his wife ſhall be endowed. In this caſe 

the eltate of F. S. was a determinable fee in point of quality, but it is 

not on that account that the wife was entitled to dower, but becauſe the 

fate of J. D. took effect by ſpringing or ſhifting uſe. And this opinion 

of Anderſon has been followed by a deciſion to the ſame effect in the caſe 8 
of an executory deviſe. Thus Joſeph Sutton deviſed his eſtate to truſtees, 2 
og truſt to pay the rents and profits for the maintenance and education Fr. 25G. 3. 


of Mary Barra, till ſhe arrived at twenty-one or was married; and from Co. Lit. 241. 


ay and after the ſaid Mary Barrs ſhould have attained her age of twenty-one * ch edit 
nn, or ſhould be married, he gave and deviſed all the ſaid land and i Colle. 


pemiſes to the ſaid Mary Barrs, her heirs and aſſigns for ever. But in urid. 332. 
ale the ſaid Mary Barrs ſhould happen to die before ſhe arrived at the | 
ze of twenty-one years, and without having iſſue of her body lawfully 
tezotten, then, from and after the deceaſe of the faid Mary Barrs, with- 
out iſſue as aforeſaid, he gave and deviſed all his ſaid eſtates unto his grand- 
lon Walter for life, with ſeveral remainders over. Mary Barrs married 
demon Hanſard, and had iſſue a ſon, who died in her life; and afterwards 


of Mary Barrs died under twenty-one. In this caſe, the court of King's 

wu b were unanimouſly of opinion, that on the deceaſe of Mary Barre, 

nd ter huſband became entitled to be tenant by the curteſy for his life, and 

of 0 "why ng thereto, the deviſees over became entitled by way of execu- 

e m W IR | 

the [tis eſſential to this eſtate, that the iſſue ſhould take as heir to the wife; . 
but they ſhould take by deſcent ; for if they take by virtue of a remainder Partridge, 

tern er, their birth will not entitle the huſband. * 2 

age 

ant F Views the wife) But entry is not always neceſlary to give ſeiſin in fact; for if the — be in 

me) „ Years, curteſy may be without entry, or even receipt of rent, the poſſeſſion of the leaſe 

ras * * being deemed the poſſeſGon of the huſband and wife, De Grey v. Richardſon, 3 Atk. 


(2, But 


W 


„ ©  CURTESY OF ENGLAND, | 


(2. But now of ſuch) But if the advowſon be appendant to a manor, and the wiſe die ban 
entry into the manor, Lord Hale thought the huſband would not be entitled to be tenant * 
curteſy of the 'advowſon. Hal. MSS. Hargr. notes on Co. Lit. 29. a. - 
Caſborne v. 80, of lands mortgaged in fee by the wife previouſly. to the mar; 
- . the huſband ſhall be entitled to be tenant by the curteſy. For bo 
Vin. Abe in not paying off the mortgage, is not ſimilar to the caſe of lache 11 
8 3 3 Viz. as in þ caſe where entry mY requiſite, becauſe it is no; 
pl. 23. 8. C. near ſo eaſy to pay off a mortgage as to make an entry; and an object 
rr my this kind ; ej City ſtrong in the caſe of a truſt eſtate, * 
cportene may more eaſily get a decree for his truſtees to convey, than a decre: y 
redeem a mortgage, which 1s attended with many delays, 
Ewer v. In copyholds where the cuſtom allows of this eſtate, the entry df c 
Aſtwike, 1 huſband in the right of his wife in her life-time, though ſhe dies before 
— mittance, will, it ſeems, be a ſufficient ſeiſin. 
Heatley, With reſpect to truſts or equitable eſtates, the wife muſt have ſochg 
Greenbank intereſt that her huſband may have a ſeiſin or poſſeſſion in nature of a ſe 
8 695. in her right. Therefore, where a father deviſed eſtates to truſtees in u 
"Bis Mr” to apply the profits for the ſole and ſeparate uſe of his daughter (a fe 
Preſton's covert) during her life, and not to be ſubje& to the debts or control of ly 
obſervati- huſband, with power to diſpoſe of them by will, notwithſtanding the q 
joe es = verture; Lord Hardwicke held, that the huſband bad no ſeiſin either 
Saris 8 law or in equity, and therefore was not entitled to be tenant by the cunth 
on this title. that the legal eſtate was in the truſtees: that the father had madet 
Preſt. on daughter a feme ſole, giving her the profits for her life, but not ſubjed1 
Eſtates. the control of her huſband ; the huſband then had no ſeiſin in equity 
ring the coverture: and further, the tenancy by curteſy in this ae, 
be directly contrary to the intent of the teſtator. 
Rex v. In- J agreed to give a cottage to his grandſon on his marriage, bit 
Habitants of 
Great Far. Conveyance was executed; the grandſqn entered, fitted it up at his 
xingdon, expence and lived in it ſeveral years; then the grandfather died intel 
6TermRep. leaving an only child (the mother of the grandſon), who never ent 
on the cottage, or received or demanded any rent for it: the mother & 
leaving a huſband and an only ſon the above-named grandſon): the bs 
band is not entitled to be tenant by the curteſy ; for the wife never reduc 
; the eſtate into poſſcſhon, ſhe never had a ſeiſin in fact. 
| Doe v. A woman, tenant in tail, by leaſe and releaſe previous to her mani 
. 1 conveyed to truſtees to the uſe of herſelf till the marriage, then to! 
277. . huſband for life, then to herſelf for life, then to the firſt and other ſon 
the marriage, &c. The marriage took effect; the feme died in thei 
time of her huſband, leaving iſſue. The huſband cannot take as ten 
by the curteſy, for there was never any one moment during the coren 
when the wife was ſeiſed of an eſtate-tail in poſſeſſion. 


Page 667 (D) Of the Þuſband's Title being initiate by! 
9 having of Jue, and to what Purpoſes: 4 
= erein, | 


| (If the dj ln anſwer to this queſtion, another may be afked,-viz. who is to avoid the * | 
If the 1 chooſes to hold the land ? : N 


* 


ON 


) By what means this Title map be prevented 
and deftroyed. 


The huſband leaving his wife, and living with another woman, does not * Will 
feit bis tenancy by the curteſy. | i 2 9 
If by articles previous to marriage a woman grants to her intended huf- Steadman 
d, during their joint hives, the intereſt of her money, and the rents of v. Palling 

r eſtate, to maintain the houſe, He., this does not abridge his legal rights, 3 Alk. 423. 
be is entitled to curteſy both in ſuch. real eſtates as ſhe had at the time 

the marriage, and in what came afterwards. ; 


— 


— 


CUSTOMs. 


USTOMS muſt in their nature be confined to individuals, and what 

is COMMON to all mankind can never be claimed as a cuſtom. Hence Sherfom v. 

coftom for all executors to be ſued by action of debt in the Mayor's — 

purt in London, was holden to be bad. So, of a cuſtom for all ons pine 70 8 
the time being, being in a particular pariſh, to play at all kinds of law- Rawlin 

games, ſports, and paſtimes, in the cloſe of H. at all ſeaſonable times 2 H. Bl 

the year, at their free will and pleaſure, Secus, of ſuch a cuſtom for 393: 

the inhabitants of the pariſſi. | 


- 


1) Of the Commencement and Length of Time 
neceſſary to eſtabliſh a Cuſtom. Page 670 


(The frequent repetition) But a preſcription may be laid by way of cuſtom, where the neceſſity 
the caſe requires it; as in caſe a copy holder claims a right of common out of the manor, he 
it lay a preſcription in the lord, but where he claims common in the waſte of the lord, as he 
dh rictly no inheritance in the land, but is only tenant at will, and as a preſcription muſt al- 
ys be laid by way of a gue eſtate, which he cannot allege, not being tenant in fee, for in ſtrict- 
6 the pes is in the lord; therefore, the law allows him to allege it as a cuſtom in the 
piers of ſuch an eſtate. 6 Co. 60. b. Ca. temp. Hardw, 293. 80, where a man claims 
ia diſcharge in his own ſoil, or a mere eaſement in the ſoil of another, he may lay it by way 
cuſtom. Jbid, So, matters of perſonal privilege or [exemption may be laid generally to ex- 
6 the nature and extent of ſuch privileges; either as having reſpect to place, as, all the citi- 
s of London, Hob. $6. or to condition, as all ſerjeants at law, all attornies, &c, 1 Ventr, 
Another difference te be remarked between cuſtom and preſcription, is, that the latter 
uit always have a legal origin; it muſt be of ſuch things as may be created by grant, reſervation, 
ed: whereas it is not always rieceſſary that the cauſe or conſideration on which the former 
founded ſhould appear. 6 Co, 60. b. 1 Ventr. 387. Cowp. 47. |. 126. Hence, the 
Jo tion of London having a cuſtomary duty on corn imported, it was holden to be a | wa 
* that factors free of the corporation ſhall receive to their own uſe that part of the uty 
ariſes from corn conſigned to them as factors; though neither the commencement, nor 
| —— of ſuch cuſtom could be traced. Cockſedge v. Fanſhawe, B. R. Dougl. 119. affirm- 
Tyr TE and afterwards in the Houſe of Lords. Printed caſes of the lords, 
But vo man can allege a cuſtom or every 
| preſcription againſt an act of parliament ; as, that 
17 butter ſold in a particular market ſhall ih eighteen — Noble v. Durell, 
4 2 21. However, a man may preſcribe againſt an act of parliament, when his — 
Nos cuſtom is ſaved or preſerved by another act of parliament. Co. Lit. 115.a. And 
© makes a difference between acts in the negative and in the affirmative: for a ſtatute 


made 
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made in the affirmative, without an] negative expreſſed or implied, doth not take avay b 
mon law. 2 Inſt, 200. And he obſerves a difference likewiſe between ſtatutes that are 1 
negative, for if a ſtatute in the negative be declarative of the antient law, a man may 29 
or allege a cuſtom againſt it, as well as he may againſt the common law. Co. Lit. . © 
6 Mr. Hargrave's annotations on this part of Lord Coke's commentary, See alſo 2 Mod. 39. in 


(Hence it is,) This docttine is controverted by a late writer. 2 Wooddeſ. 51. 


(B) Chat Perſons are alfetted with, or bound h 
© | a Cuſtom, 


(The king only,) The objection to a cuſtom, that it interfered with the king's prerogative 
was grounded on the maxim “lum tempus occurrit regi,” and as that maxim is now abroguel 
by it 9 Go. 3. c. 16. the objection ſeemeth to be at an end. 


— — 


(C) Of ſuch Cuſtoms as are againſt the Rules 
the Tommon Law, yet, not being unreaſonable 
5 in themſelves, are good. and from the Conye: 
Page 67: niencp of them, bind in particular Places. 


wiggleſ. It is a good cuſtom, that tenants, whether by parol, or deed, (a) ſul 
3888 have the away - going crop after the expiration of their term; for it is fa 


Dougl. 201. the benefit and encouragement of agriculture, 

a) For ; 
. cuſtom in ſuch caſe does not alter or contradict the agreement in the deed: it only for 
a right which is conſequential to the taking. Jhid. In Doe v. Snowden, 2 Bl. Rep. 1224, it's 
ſaid by the court, that if there is a taking from old Lady-day (5th April), the cuſtom of mol 
countries would entitle the leſſee to enter upon the arable at Candlemas (2d Feb.), to prepare k 
the Lent corn, uv thout any ſpecial words for that purpoſe in the leaſe. 


Lewisv. So, a cuſtom that the tenant may leave his away-going erop in the ban 

e C He., of the farm for a certain time after the expiration of the leaſe, u 
RMS Zo eons a>. ; h 

C B. Here his quitting the eſtate is good. | 

ford, Sum- 


mer aſſizes 17758. Beavan v. Delahay, 1 H. Bl. 5. 


Eaſteonrt v. A cuſtom, that the executors and adminiſtrators of every culton 
dprommy tenant for life, if he ſhould die between Chriflmas and Lady-day, ta 
195 hold over till the Michaelmas following, ſeemeth to be good. 


A cuſtom in Exeter) No mention is made of ſuch cuſtom in the book rcf-rred to. 
Page 672 5 | * | 
But every cuſiom) Upon this principle, a cuſtom for the lord of a manor, or the tenants of 
colleries who had ſunk pits, to throw the earth and coals upon the land near ſuch pits, ſuch 
being cuſtomary tenement, and parcel of the manor, there to continue, and to lay and contin 
wood there, for the neceiſary uſg of the pits, and to take coals ſo laid away in caits, and to ben 
and make into cinders coals laid there, at their pleaſure, was adjudged to be void, It wi 
adjudged void for uncertainty the word rear being too vague and looſe to ſupport ſuch a © 


Wilkes v. Broadbent, x Will. 63, 2 Str. 1224. 


Cort vy. + A cuſtom, that the inhabitants of a manor ſhall grind all ther f 
DF, grain, and malt, which by them, or any of them, ſhall be uſed or) 


ground within the manor—at certain mills, is good. But if it wee, 


Me.] 


_ 
5 — $47 
grind—all their grain whatſoever by them ſpent or ſold—at 


on. 

the Tm mills, it would be void. 80 / ; Pr. 8 
nde A cuſtom in a pariſh, that every pariſhioner ſhall bury his relations in f LS 

dee e church-yard as . as polkble to their anceſtors, 18 bad. 2 Will. 28. 


i ; (here from the Benefits accruing from them 
hay they ſhall bind. 8 


% g uſom,) In the caſe of the city of Oxford, it was ruled, upon the authority of Wag- 


ders caſe, 8 Co. 25 b. that a cuſtom in that city, by which every perſon not being a freeman 
7 -, who expoſes goods to ſale in the city, except in fairs or markets, is liable to a penal - 


tive, f ihe city e F N 
guet „ is good, notwithſtanding there were no exception of victuals; and that a cuſtom to diſtrain 
4 the penalty was alſo good. Moir v. Munday, Say. Rep. 181. 


— (Tir lord of a) Qiſp v. Bellwood, Colton. v. Smith, Cowp. 47 S. P. 
1 The corporation of Malden in Eſſex preſcribed in a que gflate * that Cited by 
bir & they and all thoſe, £c., time whereof, c., had uſed to repair the 11 1. 


«port, in conſideration whereof, they had uſed time whereof, Qc. to 86 
| receive for all lands ſold within the precinct of the borough, a certain : - 
rate of lol. in the pound out of the purchaſe-money :” it was adjudged 
pod cuſtom 3 and this is what they call land cheap; for the land- 
bolder reaps a benefit by the trade coming to the town, by reaſon of the 


x) Where from the Certainty or Uncertainty 
of them, they ſhall be deemed good, or void. 


A cuſtom for poor and indigent houſeholders living in A., to cut and carry gelby v. 

y rotten boughs and branches in a chaſe in A. is bad, the deſcription of Robinſon, 
ur bouſeholders being too vague and uncertain. 2TermRep. 
A cuſtom, that when a tenant took a farm, in which there was any 750, | 

, . oe v. Lees 
yen field, more or leſs, for an uncertain term, it was conſidered as a hold- , Bl. Rep. 
yg from three years to three years,” was holden to be void for uncertainty”: 171. 
becauſe the quantity of open ground was not aſcertained, and one rood 
nicht determine the tenure of 100 acres of land incloſed. 

But a preſcription for ſo much money for ſetting up a ſtall in a fair; and "Hl 
Jer ground near the ſtall, is certain enough, for the quantity of ground near „ Tay * 


lll may be determined by the uſage of the fair. Lutw.1517. 
See Wilkes v. Broadbent, /upra. 


do, a preſcription to take « three Winchefler buſhels of barley out of and gargent v. 
r every ſhip's cargo of barley brought upon a quay to be exported in any Read, 2Str, 


of 


nts 
obe p,” is ſufficiently certain, for the word cargo is a mercantile term, and 1228. 
"7 intelligible when referred to a ſhip. w# 5 IM N. 


ſcription in 


A Nolan's MSS, report, omits the words in italicks, See Nolan's edit. of Sir J. Strange's Re- 


(H) Of 


\ — -f bd ©. * { _ s vo * * * 
CREST POT OO PEER 


n 


- - 7 > — — 


i 
* - 
1 
A 
9 
} 
4 
"= 
7 
* 
8 
- 
3 
> 
= 
„ a 
bd © 
* * 
2 
1 
” 
0 
” 
1 
1 
= 
= 
4 
b 
= 
_ 
| 
3 
7 
= 
= 
al 
, 
"= 
A 
- 
"I 
.. 
* 
tA 
3 
_ — 
oe 
1 
4Y 
3 
be, 
4 
9 
_ - 
v4 
uu 
4 5 
- 
* 


* > 
8 


notice of it. They cannot have it certified over again. Per Lord Mansfield, Deugl, 38c. Hor 


7 683 | | 
| (74e Orphans) The chamberlain pays intereſt for the money. 1 Ch. Ca, 183. 5. C. ha 


© CUSTOMS. OF LONDON. ” 


(8) Of the Manner of alleging and 
U ; | * Cutem TY N Pleadingg 
e 079 2 


7 ( One prejeri, tian) One cuſtom may be pleaded to another without a traverſe, where the at 
is not inconſiſtent with, but only a qualification of the former. Kenchin v. Knight, e 
Wilſ. 101. | ; MM 


1 nn. 


— 


| Cuſtoms of London. 
Page 680 | 


( The ancient city) When a cuſtom has been once certified by the recorder, the conrts muſt ti 


* 


{ 


ever, if they are diſlatisfied with a certificate, they may ſend it to be re-conſidered. 2 Ver. « 
As the recorder certifies the return ore tenus, he is, of courſe, not bound to ſign the copy of i 
3 P Wms. 17. If the certificate be falſe, an action lies againſt the mayor and aldermen, and 
againſt the recorder; for it is their certificate by the recorder. Hob. 8). | 


, ( Of the. Cuſtoms of London in general 
age 681 


(If a freeman) 80, a cuſtom to exhibit an information by the common ſeijeant for opprobri 
words ſpoken of an alderman, and on conviction to fine and impriſon, is good. 1 Vent. 7 
2 Lev. 2co. 2 Salk. 425. 2 Ld. Raym. 777. 7 Mod. 28. But a cuſtom to commit in 
caſe in the firſt inſtance, is void, Cro. El. 689. 


(It ir a good) Where Gawdy, J. held the cuſtom not good, becauſe it extended as well 
flrangers as to citizens. | | $2 


(Zy the cuflom) It cannot, unleſs the want of juriſdiction appear on the face of the proce 
ings. Blacquiere v. Hawkins, Doug]. 378. In che caſe of Argyle v. Hunt, the court could u 
judici illy take notice of the cuſtom in London, for an action to lie for the word © horte; 
bably, becauſe it had never been certified by the recorder. And in Stainton and wife wy 
which came on to be tried before I. oid Mansfield, at the ſittings after M. 23 G. 3. at Guild 
in an action on this cuſtom for calling Stainton's wife a whore, the plaintiffs were non · ſuted x 
being able to prove the cuſtom to cart whores in London. A book from the town clerk'sobs 
was produced, but it contained no account of ſuch cuſtom. Lord Mansfield ſaid, that he « 
not take notice of the cuſtom unleſs proved. It was ſtated on that occaſion, that the cuſton 
riever been proved in ſuch a manner as to maintain an action in Weſtminſter Hall; that is 
city court, the action is maintained, becauſe they take notice of their own cuſtoms without oull 
Doug. 380. notes (95, 96.) 
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(Btſedes theſe) But this exemption from toll can be claimed by reſident freemen only. Ret 
Hanger, 3 Bulſt. Hargr. Law Tracts, 128. Corporation of London v. Corporation of Lyn an 
Term Rep. 130. 

And he cannot ſtop ancient lights by an erection upon a new ſoil, or beyond the old fond 
on, Priv. Lond. 56. For the repair of his houſe, a man may, by cuſtom in London, {4 
poles and ladders upon the foul, or houſe of another adjoining. But he cannot break the! 
or ſoil. Id. 59. | = | 

The * wad. ſtatute is confined to party-walls between houſes, and does not extend to 4a 
walls between ſtables. Rex v. Pratt, 4 Burr. 2298, 4s 


(B) Of the Cuſtom of London in reſpelt u 
_ Orphans. 


- 
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0 Of the Cuſtom of London in reſpett to a Free- 
man's Eſtate: And herein, 


(Here it is) In the caſe of Biddle v. Biddle, 18th March, 1918, before Lord Parker, it was 

. that the widow is entitled to the furniture of her chamber; or in caſe the eſtate exceeds 

l then to 50/7. inſtead thereof. Vin, Abr. tit. Coms of London, (B. 2. p. 2.) | 
Page 684 


|; A mortgage ſhall be paid out of the perſonal eſtate, in preference to the cuſtomary 
. part; — the cuſtom of London cannot take place till after the debts are paid. 


p. Was. 335. : 
Neither ſhall receipts in chemiſtry, phyſick, &c. be reckoned part of his 1 Vern. bt. 


(Bun) If there were iſſue of the firſt marriage living at the time of the ſecond, the death 
ſoch iſſue afterwards will not prevent the cuſtom from attaching, and bar the widow from 
Lining under it. Danſen v. Hawes, Ambl. 276. 


4 being about to marry an orphan of the city of London, agreed with the 2 x 
ourt of aldermen, in conſideration of the marriage, and of their giving their . 
onſent thereto, to take up his freedom within a certain time, which time he 50. 
mixed, but died without performing his agreement. It was decreed, that 4 Br. P. C. 
was in equity to be taken as a freeman, and therefore his perſonal eftate 7. 8. C. 

to be diſtributed according to the cuſtom, notwithſtanding he had by 
il made a different diſpoſition of it. It was ſaid by the chancellour, that 
ke agreement being entered among the orders and proceedings of the court . 


{ a(dermen, and that court being a court of record, it became matter of 


lla freeman diſpoſes of his property in ſuch manner as not to take place g th _ 
| after his death, it is a fraud upon the cuſtom, and the property ſhall be Fellows. 
ed to it : 2 Atk. 62. 


do, if, ſeveral years before his death, he purchaſes a leaſehold eſtate for 1 
þ years, in the joint names of himſelf and wife, it is a fraud upon the cuſ- Ellin 

i, and the eſtate ſhall be applied as the reſt of his property. | 

A freeman of very advanced age, ill of the gout, two L before his Tomkins v. 
ath, by deed of the ſame date with his will, aſſigned part of his perſonal Ladbroke, 
late in truſt for the ſeparate uſe of his daughter, and directed that ſhe 2 Vez. 591. 
ald not have power to give it to her huſband. She had married without 

jaſent, but the father had been reconciled to her and her huſband. The 

0 was not delivered to the daughter. Lord Hardwicke held it to be a 

mentary diſpoſition in fraud of the cuſtom, and that it was competent to 

e huſband to diſpute it; but he would not allow him to take the wife's 

momary part, without making a ſettlement upon her, 

J Page 685 
(f 4 17 If a man mar ies an orphan, and dies; his repreſentatives are not entitled to any 


at vas his wife's cuſtomary ſhate, but the whole belongs to the wife, Vin. Abr. tit. 
fon! of Londen, (B. 10.) 18, ; . 


1 'be lee,) It is faid to be ſufficient, if the father declare the ſame by any writing undet 
| _ — it be in an almapack, or elſewhere. Green's Privil.iof Lond. 53. In Dean 
gut, cited in 1 P. Wms. 642. it is ſaid to be ſufficient ; though written by the father's book- 

4 +7 ſervant, Bar the reporter adds a gere. The ground of requiring the value of the-ad- 
pany to appear in this'tmanher, is, partly by reaſon of the difficulty of taking an accoting 
lach a length of time, but principally becauſc it cannot be known, what is to be brovgbr 
| into 


0 


3 Alk. 676. 
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into hotchpot ; and if it does not appear what the ſum was, the other children may he vroup( 
Per Lord Hardwicke, 1 Vez. 16. ; ; | 

So, where the daughter only, being of full age, had, upon her marriage, for 2 raw 
conſideration, releaſed her cuſtomary ſhare. Lockyer v. Savage, 2 Str. 947.—80, if the 
wife be under age, and the huſband ant ſhe, in conſideration of a marriage portion, covenant u 
releaſe her orphanage ſhare, the huſband's covenant is conſidered in equity, on a bill again th 
huſband and wife for a ſpecifick performance of the articles, as an abſolute releaſe, and will tz. 
tinguiſh the wife's right. By an old law in the city, called Jud's law, a huſband is authorised t 
agree with the wife's father, though ſhe be under age. Medcalfe v. Medcalfe, 2 Atk. 63, M. 
the releaſe extorted by a ſather from his ſon, merely for the ſake of maintenance, and not forks 
advar.cement in marriage or trade, is abſolutely void, as a fraud upon the cuſtom. Heron . f 
ron, 2 Atk. 160. So, if a father who has children, ſome of age, ſome under age, take a cen 
from thoſe who are of age, the releaſe is void, for if the infants do not conſent when they cong 
of age, they may engroſs the whole orphanage part in excluſion of the reſt. Morris v. Bojougy, 
1 Atk. 399. Where a daughter accepts a legacy of 10,000/, left her by her father, who tc. 
mended it to her to teleaſe her right to her orphanage part, which ſhe does accordingly; if the 
orphanage part be much more than her legacy, though ſhe was told ſhe might ele& which k 
pleaſed, yet, if ſhe did not know ſhe bad a right, firſt to inquire into the value of the perſond 
eſtate, and the guanium of the orphanage part before ſhe made her election, this is ſo mateni 
that it may avoid her releaſe. Puſey v. Deſbouvrie, 3 P Wms. 316. | 
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A freeman of London) Where a child, though an only child, is advanced and the quantum of tis 
advancement does not appear, he ſhall be deemed fully advanced. Cleaver v. Spurling, 2 P. Way 
527. Fawkner v. Watts. 1 Atk. 406. Elliot v. Collier, 3 Atk. 526. 1 Vez 15 S. C. 1 
168. 8. C. And advancement in marriage with a firſt huſband who died in the father's life t 

zs a bar to a ſecond huſband, 1 Ark. 406. 0 

Parol evidence of the father's declarations with- reſpec to the advancement, can in ro cal it 
received: but declarations of the huſband, or of the wife during the covertute of the firlt by 
band, are admiſſible. 1 Atk. 407. 


(A. ſettlement) But where a freeman by will charged 1500/. on his real eſtate for his daughtr 
and gave her a ſhare of his perſonal eſtate ; the court would not allow her to take the tum chaꝶ 
on the real eſtate, and alſo claim an orphanage, but put her to abide entirely by the will, a. 
the cuſtom. Cowper v. Scot, 3 P. Wms. 119. 


Car v. Car, If a freeman by will gives 2000. to his ſon, and in his life pays him 20 
2 Ak. 277. and takes a receipt in full for what was intended him by the will, thi 
be conſidered as an advancement, and brought into hotchpot. 
| Weylandy, Where a father, upon the marriage of his ſon, ſettled 5000. 8. 8 
Weyland, nuities upon himſelf for life, remainder to his wife for life, remainder! 
2 AUk. 032: ſon for life, remainder to his ſon's wife for life, remainder to the iſue ql 
the marriage ; it was holden, that the ſon, to entitle himſelf to a ſhare 
the father's perſonal eſtate, muſt bring the whole 50000. and not the ai 

of his eſtate in it for life only, into hotchpot. 
Couper v. Ifa man makes an executor in truſt, and deviſes his perſonal eſtate | 
Scott, 3 P. his ſeven children, and four of them are advanced by him in his lik 


Wws. 119. and one of them dies before the teſtator; the children advanced ſhall 
their ſhare of this ſeventh part, without bringing what they have rec # 
into hotchpot. | £4 R th 
(And therefore) 2 P. Wms. 526. Ambl. 189, 8, P. See City v. City, 2 Lev. 130. . "il 
But ſee alfo Lord Hardwicke's remark on that calc in 2 Vez. 595. 4 
Mortis v. Sums of money, however ſmall, if given as advancement, mult be bras of 
e. + into hotohpot; but trivial ſums given as preſents ſhall not. tis 
Hender v. So, ſmail ſums given occaſionally, or maintenance-money or 400 4 L 
4 5 Bos 3 P. at the univerſity or for travelling, ſhall not be deemed part of a 
4 my * '7- vancement, nor ſhall money given with him as apprentice. | An 
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tch, or wedding clothes, are no adyancement, nor a gift of Elliot v. 
By 2 where the 2 ſhare is conſiderable. Neither 8 con- 3 1 
N to a daughter s marriage any bar to her, where the quantum does not Vee. 15. 
ir under the father's hand. : 
Where a freeman had two daughters, A. and B. and on A.'s marriage 14,. v. 
- 2000]. and a bond for 20000. more at his death, and afterwards gave Edwards, 
4281. to buy a houſe, which was dope; and B. married without bis 3 Atk. 450, 
nt, but he was afterwards reconciled to her, often ſtayed weeks with 
and gave her preſents from time to time to about 5ool. but no ad- 
cement ; jt was decreed, that A.'s 20001. and 2000. ſhould be brought 
o hotchpot, but not her 428“. nor B.*s 5ool, 


Ia father buy an office, though but at will, or a commiſſion, it is an ad- 22 * 
orton, 3P. 

en Wms. 317. 

| 2 note O. 

, if, ſome years after the marriage of a freeman's ſon, the parents on Hearne v. 

h fides meet, and agree to advance 200l. a- piece to lie by till they can . 8 

chaſe a commiſſion in the army for him, this is an advancement, and bars ju this cafe. 

z of his orphanage ſhare. it was ſaid 

that Judd's 

which was an act of common council in the time of Henry the 6th, does not make it a bar 


. 


{x it was an advancement upon marriage, 


But if a freeman, before marriage, ſettles ſome part of his perſonal eſtate Lewio v. 

n his intended wife, to take effect after his death, this will bar her of 2 P. 
. ms. 15. 

cuſtomary part, though no mention be made of the cuſtom. 

If a wife be divorced a menſd et thoro for adultery, ſhe forfeits her right Pettifer v. 

er moiety and widow chamber under the cuſtom, ames, 


56, if he deviſe no more than his teſtamentary part, the children ſhall <4 8 
both their legacies, and their cuſtomary ſhares ; but if he deviſe his Philips, 
le eſtate, they muſt make their election. Bunb. 195. 
a freeman deviſe all his eſtate, orphanage and*teſtamentary, and ſome Morris v. 

e children abide by the cuſtom, others by the will, the ſhares of the lat- Burroughs, 
ball not go among the others, but ſhall acerue to the teſtator's eſtate, and 3 Atk. 927. 
cording to the will. | 

though neither the father, nor the orphan, can deviſe either the or- Harvey v. 
ge part or contingency of the benefit of ſurvivorſhip, or the part which Deſbouve- 
ed by ſuryiyorſhip ; yet if the father make a diſpoſition by his will in- * n 
ſent with the cuſlom, the children muſt make their election to abide by 130 See alſo 


vil or the cultom ; for they cannot abide by the will in part, and have Hanbury v. 


denefit of che cuſtom alſo. | paw prom 


63. 


| | Page 687 
%% A Ld. Raym. 1328. 8. C. by the name of Redſhaw v. Braſier. 
Rt the funeral expences of a child dying after his father, (hall be paid out of the orphanage 
1 3 Atk. 676. And if a father maintains his daughter after her huſband's death, his execu- 
all be conſidered as a creditor tor ſo much as the maintenance amounted to, which ſhall be 
dout of the daughter's cuſtomary ſhare. 3 Atk. 526, 1 Vez. 15. 


ſden the wife's right to the orphanage part is extinguiſhed by the re- m Atk 64. 
of the huſband, the eſtate is WW; as if it had never been charged with it, 
un conſidered as part of the teſtator's general perſonal eſtate, and does 
Þ wholly to the executor of the father, as part of the dead man's 


D) Of 


3 DAMAGES, 
9 (0 Df the Cuſtoms of London as it relates tg 


Page Feme Coverts, þ 
(By the cuſtom) 4 Term Rep. 361. S. P. pr 
) Of the Cuftom of Foreign Attachment: «fi 
Page 699 herein. y 


(A debt due by) So, a ſum of money directed to be paid by A. to B., by the maſter's alas 
cannot be attached in A.'s hands, Coppell v. Smith, 3 Term Rep. 312. 80, a ſom of m6 
awarded under a rule of court cannot be attached. Grant v. Hawding, E. 7 G. 3. B. R. A 

» | Page 
( By this Cuſos) But the defendant muſt be ſummoned, or bave notice, though it ke 
alleged, that the cuſtom in the city-court is to give no notice,) elſe the judgment againſ 
rniſhee will be erroneous, and the money paid or levied in"execution of it will not diſchzs 
the debt from the garniſhee to the defendant. Fiſher v. Lane, 3 Wilſ. 299 


(If in debt the) Foreign attachment may be given in evidence on the original iſſue. 


1 


—— 


DAM A GES 


Page 4 


(D) Df afſening the Damages: And herein. 


(In all aflion:) But fraud vacates the policy, and therefore no ſuch achion would lie, 
Page 5 

(Where the jury) But a remittituy cannot be entered in a term ſubſequent to that in 
= judgment is entered. Wray v. Liſter, 2 Str. 1110. Chevely v. Mortis, 2 Bl. Rep. 13 

age 6 

(in treſpaſs) Yalden v. Hubburb, Com. Rep. 231. 2 Ld. Raym. 1382. 


(In caſe) In treſpaſs, tort, &c. new actions may be brought for matter ſubſequent ts 
depending ſuit, and tberefore damages cannot be given for it: but it is otherwiſe where 2 
or demand has ariſen, pending the writ, for which no ſatisfaction can be had by a ew ſult 
there ſuch duty or demand ſhall be included in the judgment upon the aQion already depes 
as in the old writ of annuity ; aſſumpſit for principal and intereſt, upon a contract % 
eee the principal with intereſt from ſuch a time. Robinſon v. Bland, 2 Burr. 1999. 

age 7 : 

(1f an action) It is the 1ule of the court of C. P. to award a wenire facias de nowe in lache 
upon payment of colts, that the plaintiff may ſever his damages, Anger v. Wilkios, # 
478. Smith v. Haward, Id. 480. 
Page 8 

(If an aftion upon) But if one of the promiſes be inſenſible, or impoſſible to be ll ne pa 
and there be a general verdict for the plaintiff with entire damages, the judgment bu! 
arreſted ; bs it is not to be intended, that any part of the damages was eſſed 35 1 
promiſe, 1 Roll. Abr. 577. pl. 5, 6. But a diflincuon is made by Lord C. J. * 
Nichols v. Reeve, 1 Freem. 83. between a legal impoſſibility of performing 2 ptome, 
phyſical one; that ir is only with teſpe ct to the latter that the above rule holds: for in 
Caſe, non conffat to the jurors whether the promiſe be good or not in law, and 
ſumption is, that they gave damages for it. 


Page 9 
(If in treſpeſs) 1 Will, zo. 


DAMAGES. | -353 


80, where two defendants in fungi ; ſevered in pleading, and the one 5 . 
pleaded a bankruptcy) which, on iflue joined, was found for him, it wass 
proceed to final judgment and execution againft the other. | 


(If in trever) And agreeably to that reſolution the law is now ſettled. For where the count 
is of a joint treſpaſs, and the jury find the defendants guilty of a joint treſpaſs, or they all con- 
{x the treſpaſs, the damages cannot be ſevered, Hill v. Goodchild, 5 Burr. 2990. Onſlow 
+, Orchard, 1 Str, 422. Lowficld v. Bancroft, 2 Str. 910. Mitchell y, Milbank, 6 Term 


Re . 199. ; 1 Px 
. treſpaſs and) Though if ſeveral damages be aſſeſſed in ſuch caſe, and judgment hs, x3. 
entcied vp, it would be error, yet is it no ground to arreſt the judgment, Carth. 19. 6 Term 


Rep. 199. 


If there be judgment by default as to part, and an iſſue upon other Tidd's Pr. 
part, or in an action againſt ſeveral defendants, if ſome of them let judg- 180. 4 
ment go by default, and others plead to iſſue, there ought to be a ſpecial = 
ene, as well to-try the iſſue, as to inquire of the damages, tam ad tri- 
adm quam ad inguirendum, and the jury, who try the iſſue, ſhall afſeſs 
the damages for the whole, or againſt all the defendants. In theſe caſes, 
when the defendants who plead to iſſue are acquitted at the trial, the jury, 
i ſome inſtances, ſhall afſeſs damages againſt the defendants who let judg- 
ment go by default, and in others not. In actions upon contra, as cove- 
want (d) aſſumpſit, (e), fc. the plea of one defendant, for the moſt part, 9 4 —2 
enures to the benefit of all; for the contract being entire, the plaintiff 58. 1 Keb. 
muſt ſucceed upon it againſt all or none; and therefore, if the plaintiff 284. 8. C. 
fal at the trial, upon the plea of one of the defendants, he cannot have (2) Ca. Pr. 
judgment of damages againſt the others, who let judgment go by default. dk iy 
ut in actions of tort, as treſpaſs, Qc. where the wrong of pa and ſeve- . 8c. 
nl, the diſtinction ſeems to be this, that where the plea of one of the de- 3 Term 
ſendants is ſuch, as ſhews the plaintiff could have no cauſe of action againſt Rep. 662. 
any of them, there, if this plea be found againſt the plaintiff, it ſhall ope- | 
me to the benefit of all the defendants, and the plainuff cannot have judg - | 
ment or damages againſt thoſe who let judgment go by default (a): but (%) a La. 
where the plea merely operates in diſcharge of the party pleading it there, Raym. 
x hall not operate to the benefit of the other 8 but notwith- 777% 6 
ſanding ſuch plea be found againſt the plaintiff, he may have judgment (3) 3 

| damages againſt the other defendants (6). | 1108. 1182. 
If there be a demurrer to part, and an iſſue upon other part, or, in an α Pt. 
ion agaioſt ſeveral, if ſome of them demur, and others plead to iſſue, 592. 
ite jury who try the iſſue ſhall aſſeſs the damages for the whole, or againſt _ 

| the defendants, 4 An 
But if in treſpaſs, one defendant lets judgment go by default, another 2Stz. 1260. 
Gemurs, and a third pleads to iſſue, and is acquitted, the plaintiff may 24. 
uſels ſeyeral damages againlt the others. | | 3 

If there be a demurrer to one count, and an iſſue on the other, and thy ens) 
N be nooſuited on the iſſue, contingent damages cannot be aſſeſſed 1 Str. goy. 
the demurrer, 


————— IR 


— 1 | ' 7 " TT "4h 

) Where the Court may increaſe o2 mitigate 

the Damages. | 1 82 

ee In Auſtin v. Hilliars, Hardr, 408, it was adjudged, that the damages may 
VL 


_ the word maibemayit be in the. declaration, though the, better way — 
. A A . 


"Y 
AL. 


In of 'executing writs of enquiry, to apply to the court for a rule to ſhew cauſe, why it hd 
not be referred to the maſter to ſee what is due for principal and intereſt; and why fin) jug. 
ment ſhould not be ſigned for that ſum without executing a writ of enquiry ; which role is nay 
abſolute, on an affidavit of ſervice, unleſs good cauſe is ſhewn to the contrary. 
. - Charter, 4 Term Rep. 275. Raſhleigh v. Salmon, 1 H. Bl. 252. Andrews v. Blake, 1 


and bills of exchange, where tne quantum of damages depends upon figures, which may b 


make the rule abſolute ſor a reference to the maſter; ſaying, this was an attempt to cat 


(%) 41 A. tion is to be recovered. . But againſt his executors the ſuit is not 


322. 4. b. 


e che fame method the arrears of an annuity or rent-charge may be 


374 DEBT. 
the manner of the maihem. And in abother taſe, the court ſeemed fo think a declantic, the 
the defendant aſſaulted and maimed the plaintiff in his left hand, particular enough. Blown 
Seymour, 1 Wilf, 6. It the wound be apparent, though it be not a maim, the damage; m h 
increaſed by the court. Cook v. Beal, 1 Ld. Raym. 176. | | AR 
r. N 
On the flatute) But in actions upon promiſſory notes and bills of exchange, it is the praiie, 


Shepbert 1 


Longman v. Fenn, Id 541. This practice, however, is confined to actions upon promiſſory da 


well aſcertained by the maſter as before a jury: and, therefore, where the defendant had 
fered judgment by default, in an action of aſſumpſit on a foreign judgment, the court refuſe 1 


rule further than had yet been done, and as there was no inſtance of the kind, they would 
make a precedent for it. Meſſin v Lord Maſlareene, 4 Term Rep. 493. In a fublequenta 
viz. Maonſel v. Lord Maſſareene, 3 Term Rep. 87., the court refuſed to make the rule al 
in an actien on a bill for exchange for foreign money; the value of which. is uncertain, ande 
only be aſcertained by a jury. Cuming v. Munto, 5 Term Rep. 897, Bagſhaw v. Playn, G 
El. 336. Rends v. Peck, Cro. Ja. 615. IE . 
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« But of is an 0&1 De will lie o 2 . . 4 Q in 107 * 
25 l 550 —n D wand v. 5 myo Dog. 1 1 nga | 


3 9 If an officer entruſted with the cuſtody of a priſoner, againſt uh 0 
_— judgment has been obtained, permit his eſcape, he is liable to an ab 
Rep. 129. Of debt, in which the very ſum for which the party is charged i 


pl. 1. oy maintainable (a). 


Roll. Abt. 941.—This, action in Saund. 218. is referred to the common law : but in 2 laſ 
134 2 Term ep. 129., t ſtat. Wellm. 2.13 E. 1. C. 11. and 1 R. 2. C. 12. 


3 Wooddef. ' If an indenture of covenant contain a ſtipulated penalty for nc 
45 ax formance, the remedy is by an action of debt for ſuch ſpecifick ſun. 
Hardr. 332. vered (6). 8 : N 
(eh Stat. 4. Debt may be brought by the aſſignees of bail (c) and 1epleno (d) l 
Ann. c. 16, under particular ſtatutes. 20 | 
$20." (>) Stat. 11 G. 2. c. 19. C 23. | 


+ 


At what, Time it ſhall be ſaid to hae 
1 n trued. 
age 15 


( Coates v. Hewit, 1 Wilſ. 81. ace. 
(eb Rudder v. Price, 1 H. Bl. 347. ; 
Coche v. Whozwood, 2 Saund.'164, See too 1 H. Bl. 552, 


e 
PA 


DEBT.” 355 


o may bring Debt: And herein ot the 
0 cab y ort Tontratt and Eſtate. 5 


o 
* 1146 


1 4 


Page 16 
(ite, (But the executor) Evelyn v. Chicheſter, 3 Burr. 1717. acc. a | 
* f 


1 bk call | Pa e 18 
{If the father) Yet for the arrears of an annuity it is maintaigable 1 0 
i though by the deſcent of the land to the grantee, being heir to the 
ntor, as well the aanuity as the rent was determined, and the original 
don was annexed to an inheritance, yet inaſmuch as the inheritance of 


a þ was determined by act of law, (which will do no wrong to any) 
uſed election ſhall remain as to the arrears. 
yt By ſtat, 8 Ann. c. 14-4 an action of debt is given for the recovery of Hauk. Abr. 


is upon leaſes for a life or lives during their continuance, which the com- Co. Lit.73. 
„ law denied: on which ſtatute Mr. Serj. Hawkins queries, whether it = 
\ not extend to leaſes of incorporeal hereditaments ? | 

By flat. 5 Geo. 3. c. 17. f 3-» which enables eccleſiaſtical perſons to 

e tithes and other incorporeal inheritances, debt is given for the reco- 

; of rent on ſuch leaſes, 


o) Againſt whom it may be brought. 


3 5 | Page 19 
Fir where) 1 Ld. Raym. 368. S. C. cited. Vid: ſupra J, 73. 0 


) Where Debt is the Proper Action, and not 
Covenant, Cale, e. . 


IF" ge 

[it be recited) That debt will lie for an indeterminate ſum, capable of being readily 1educed 
certainty, hath been eſtabliſhed by other cafes. Bloome v. Wilſon, Sir T. Jones, 184. 
ch v. Weaver, 2 Keb. 225 fo 80 Rands v Peck, Cro. Ja. 618. Nor is it now underſtood 
neceſlary that the plaintiff ſhould recover the full ſum demanded. Aylett v. Lowe, 2 Bl. 
1241, Walker v. Witter, Dougl. 6. Rudder v Price, 1 H. Bl. 550. And a declaration 
upon a ſimple contract hath been holden good, though it ſpecified by the ſeveral counts a 
am than appeared to be demanded in the recital of the writ, and yet aſſigned as a breach the 
payment of the ſum demar.ded in the writ, M*Quillia v. Cox, 1 H. Bl. 249, 


Ot the Mannez of byinging the Attion ; and 
bhere it muſt be bzought in the Debet and 
Detinet, A . * | MS 
if an acts] But ſee Cto. Car. 225. "0842 
Whether an executor can wave a term ? 1 Mod. 185, 


) of the Extinguiſhment of the Debt, and 
pleading in Baz thezeof. q 
ln debt for rent) The indenture is only iaducement to the action; Page 24 


er of fact is the foundation of it. 
A 2 2 So, 


1 
2 
3 — 2 o * * 


—— — 2 Ap 
. "y 
E 
2 * 
— 2 * * - — 


4 — 3 
F ww a 4 Bore >. way 
— ne 
Aa. Tr ery: © 
+ - # * — 
* — — . 


ſuſing to reform it on an application by the crown or its grantees. Foſt. 266. 2 Bam 


356. DESCENT. 


(8) Waites So, in debt for an eſcape (1), or on a devgſlavit (e) againſt an exccay 
v. Briggs, oil debet is a good plea ; for the judgment is but inducement, and the cen 
4% bes and d vaſlavit are the foundation of the action. ll : 
ley V. Lane, 1 Saund. 219. 


Warren v. S0, in debt for a ey upoo articles of agreement, or on 2 bail ha 
Conſett, nil d:bet is no plea, for in theſe caſes the deed is the foundation, wi 


214 .Raym. fact but inducement. | 
1500. 2 Str. | 


578. 8. C. 1 Barnard. 15. S. C. 8 Mod. 106. 323. 382, 8. C. Forteſc. 363. 367. 
Page 25 | 
(In debt upon) See 1 Term Rep. 462. | 
114 Raym. Under the plea of nil debet, the defendant may give in evidence in 


. 1, leaſe, or other matter, in diſcharge of the action. 


376. 8. C. 1 Ld. Raym. 394. S. P. Gilb. Debt, 434. 443- Semb. nr. 


Draper v. And it has been holden, that as this plea is in the preſent teaſe, | 
5 1 MG ſtatute of limitations may be given in evidence under it. 


153- Anon. 1 Salk. 218. S P. 


Bredon v. But in debt gui tam, the defendant was not allowed to pive in eride 
xy gel me debet, a former recovery againſt him by —_ for the { 
Wilkins v. Debt will lie for uſe and occupation generally without ſetting for 
Wingate, particulars of the demiſe. wk 5 


6 Term 5 
Rep. 62. 

3 DEODAN D. 
Page 26 * 1 98- of F 


(A. this forfeiture) This ptaQtice, the court of- King's Bench have impliedly ſanQtio-ed, by 


82. Not can ſuch inquiſitions be taken by the grand jury on default of the coroner. | 
19:3 3 taken by the coroner, they may be removed and traverſed, bid. 1 H. 
P. C. 416. 


rr by 2 1 * 


* T * ” 4 "7 4. - a 4 


Page a7 | ' DESCENT. 


(A) Of Lineal Deſcent : And herein of the Et 
i ſton of the aſcending Line. 


Faſtwood v. JI UT if the father happen to be alſo couſin to the ſon, and u! 

Vinke, D bis heir, be may, in that -remoter capacity, inherit 

2 P. Wms, the ſon 
i 


. 0 


DESCENT. 357 


c ot the Þalf-Blood, and the Pele Fratri. 
$7 Page 30 


17 « bade), And ſee the caſes of Whitcombe v. Whitcombe, Pr. Cb. 280. © Goodtitle v. 
oy 3 Will. 516. So, the entry of a deviſee for years, it is ſaid, will make a puſeſſio fratris. 


ok. 242. 


fratris) i. e. Of a uſe not executed by the ſtatute; for uſes executed are legal 
off I4. b. note 5. 13th edit. 


+ of a traſt (d) and (ſeemingly by the better opinion) of an equity (e) r Co, 
1 1. d. 

edemption (2): £2 2 P. Wms. 
713. Hardr. 488. (e) 1 Atk. 604. Co. Litt. 205. a, note (1), 19th edit. 
| | 31 
(There can be) Coll. Proc. on Claims of Bar. 195. But if it was of a feudal title of honour, as 
ihe earldom of Arundel, or barony of _— there paſſeſſo fratris ſhould hold well; becauſe 
title is annexed to the land. —So, of an office of dignity, and cd ration the office of bigh- 
" "herlain of England deſcended to the Earl of Lindſey of the whole blood, and departed from 
line male of the Earl of Oxford; and adjudged accordingly in pailiament. MSS. Coll, 


x. on Claims of Bar. 173. Sir W. Jon. 96. 


ce an 


— 


o) Of Deſcents according to Cuſtom. 
Page 32 


{/f a ret) 1 Freem, 105. 345. 8. C. 3 Keb. 168. 214. 3, C. 1 Vern, 489. 8. C. cited. 


{If the coflom) go, if the cuſtom be, that lands ſhall deſcend to the eldeſt , where there 
5 ſon nor a daughter, an eldeſt niece is not within it. Denn v. Spray, 1 Term 
460. , 


— 


) Where a Pezſon ſhall be ſaid to take by Pur: 
2% and not by Delcent. 2 


F a copyholder ſurrender to the uſe of his will, and deviſe to his heir Smith v. 
io fee, the heir ſhall be in by deſcent. Trig * 


| 8 Mod. 23. 8. C. 


If a perſon ſeiſed in tail ex parte maternd ſuffer a recovery, the fee gained Martin v. 
the recovery thall deſcend to his maternal heirs, as the eſtate · tail would 28 
je done. . 4 Br p. C 
436. 8. C. and Watk. on Deſc. e. 5. pag. 787. &c. 


do, as to capyholds, | Roe v. 
'Baldwere, 5 Term Rep. 104. 


A copyholder ſeiſed in fee by deſcent ex parte maternd furrendered to Benſon v. 
ule of a perſon in fee by way of mortgage : the mortgage became for- -exy » EIA 
ed: the mortgage-money was afterwards paid, and the mortgagor re · Doe v. 

tendered the eſtate to the mortgagor and his heirs, The mortgagee Morgan, 
n ſuch re-ſurrender took a new eſtate, and the heir on the part of the 7TermRep. 
ker myſt inherit · | 80 


WOE: 


LS 
r 
4 » lt 

1 = 
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in the regiſter. Booth, 197. F. N. B. 205. 


(G) Jn what Caſes the Entry of 1 
Fo may be lawful, notwithfianding a Deen 
Lage 3 | 


{ He that bath) Nu. as the writ cauſs matrimonii prelecuti extends to all degrees? ſee the vx 


(If a men ſeiſed) The deviſee, it ſeems, is not without remedy, for according to Co. Li: 


a., he may either enter, or have his wiit ex gravi guerelã. But ſee Ow. 141, 1 Leon, 209 in 


— 


(H) Choſe Entry is p2eſezved notwitzſtanding A 
e Deen rr 

Page 42 1 | 
of a decent) F. N. B. 202. 2 Bl. Com. 291. Cro. Elz. 398. 


(4 deſeent caft) But if be were at large when he was diſſeiſed, and the deſcent be caft dun 
his impriſonment, this deſcent ſhall bind. Co. Lit. «i r. CY NTT” 


( How the * may be pzeſerved by continu. 
5 5 Claim: And herein,, 
Page 44 a | 
(But the law) By ſtat. 21 Ja. T. c. 16. No man ſhall make entry upon any lands, but vith 
twenty years after his right ſhall firſt accrue. * And by ſtat. . 4 Ann. c. 16 $ 16., no clin 
entry upon any lands, &c. ſhall be ſufficient to avoid a fine levied of ſuch lands, or to (ai 
the ſtatute of limitations, unleſs an action be commenced within one year after, and proſecut 
with effect. | | 


—— 
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WILL and teſtament may be conſidered in two very diſtin ligh 
according to the different ſubjects upon which it operates, eithert 
it diſpoſes of real, or of perſonal property. A will of lands is a convey 
ance or donation mortis cauſa, a limitation of the teſtator's eſlate by a1 
vocable act: it conlſitutes no heir, creates no repreſentation, but paſſes i 
eſtate merely of itſelf without any further act. On the contrary, the co 
Domat, lib, ſtitution of an heir is eſſential to a will of perſonal eſtate ; for if ther 
391. no heir conſtituted, the inſtrument is not ſſrictly and properly a will; a 
as no teſtamentary diſpoſition of perſonal property can be adminiſtered wit 
out the interpoſition of the repreſentative, or the appointee's refuſing tou 
takes upon itſelf to nominate one. The inſtrument in the lauer 
| was borrowed from, and is framed upon, the Roman law ; the jolie 
ment in the former caſe has no reference to that law ; and not bavingd 
form of a will properly ſo termed, it has therefore been called a 4 
However, as the reſtraint which the feudal law impoſed; upon teſtameow 
alienations of lands, and which occaſioned the above diſſinctions, 1s 50 
taken off; and as the ſtatutes of H. 8. have enabled mankind to diſps 
of real eſtates by will and teſtament, the term & wilt” ſeems ao ſuftc 
ently comprehenſive to be uſed in a general ſenſe; and therefore the wl 
A deviſes“ may rather be applied to thoſe parts or clauſes of the wil . 
coo 


. ** ——— = XX & © XxX ©Q =» 


DEVISES. 


ner 2 title to real eſtate, whilſt thoſe parts which relate ta perſonal chat= 
ch may be diſtinguiſhed by the name of © bequeſts.” Not that, though it 
de now allowed to convey both ſpecies of property by an inſtrument nomi- 
pally the ſame, the old diſtinctions are theretore entirely obliterated; for the 
vill is ſtill in effect a diſtin ioſtrument, as it relates to the one or to the 
ather ſpecies. To a bequeſt or legacy, the aſſent of the repreſentative is re« 
quired ; not ſo to a deviſe, for a deviſe creates no e, eee So far aa 
reſpeds the perſonalty there is a probate of the whole inſtrument; and the 

te is evidence for every legatee; but as to the real eſtate there is no 
probate, the ſpiritual court having no cognizance of the inſtrument as a 
ieriſe ; the will may be void as to one deviſe, and good as to the others 3 
and every ſeveral deviſee muſt make out his title in a diſtin cauſe. Nay, 
o diltin&t and independent on each other are the ſeveral parts of the will 
aubdered with reference to theſe different kinds of property, that a per- 
x may afirm the will as ta one, and diſaffirm it as to the other z he may 
znjeach the will guoad the deviſes, and yet inſiſt upon taking a bene 0 
weer it quoad the perſonalty. Again, the will, as to perſonals, does not 
— hedk till after the teſtator's death; whilſt, as to real eſtate, it refers to the 

a _ it will paſs after-gotten property, of the former ſort, but 

jot of the latter. WES 


969 8 * * n — co — — As.4 


(A) Mho may deviſe Lands, and to whom. Page _ 


4% a buſband may) Where the huſband ſtipulates, that perſonal property ſhall be enjoyed 
by the wife ſeparately, it muſt be ſo enjoyed with all its incidents, and the iu diſponendi is one 
ef them, Fettiplace v. Gorges, 3 Br Ch. Rep. 8. And where ſhe has this power over the prin- 
deal, ſhe mut neceſſarily have it alſo over its produce and accretions. Gore v. Knight, 2 Vern. 
(35. Pr, Ch. 255. S. C, Herbert v. Herbert, Pr. Ch. 44. When a feme covert. is empowered 
to make a writing in nature of a will, a writing executed during the coverture will operate as 
eh, Gotten v. Layer, 2 P. Wms. 624 Oke v. Heath, 1 Vez. 439. Duke of Marlbotough v. 
Lord Godalphin, 2 Vez. 75, Southby v. Stonehouſe, id. 613. | 
But although it may not operate ſtrictly as a will, but as an appointment, it is of a teſla-' 
mentary nature, and therefore muſt be proved in the ſpizitual court, elſe the legates cannot en - 
ute dimſell to the bequeſt in a court of law, And the regular courſe in the ſpiritual court is, 
wt to give probate of the will, but adminiſtation, with the will, as a teſtamentary paper, an- 
dexed, Stone y. Forſyth, * 707. Roſs v. Ewer, 3 Alk. 156. Jenkin v. Whiteboule, 1 Bur. 
r 


by al 6. Cothay v Sydenham, 2 Br. Ch. Rep. 392. 

fles u | f N 

* lt was formerly thought, that the pawer of a feme covert over her ſe- Peacock v. 
here ue eſtate muſt be confined to ſuch, part of it as was'perſonal ; for that — . 
ll; ao of her real eſtate ſhe could make no diipoſition during her coverture, unleſs ©" * 
d vit by ine, or unleſs ſhe had, before marriage, reſerved to. herſelf ſuch right 


wh by way of truſt, or of a power over a uſe; that unleſs one of theſe methods 
1 vere taken, r wil of real eſtate would be void, as an inſtrument or 
juin doaveyance, and could not bind her heirs, But the contrary hath been Wright » . 
lace adjudged ; for where by articles entered into prior to the marriage of Lord Cado, 
7 woman who was entitled to the truſt of a reverſion in. fee of lands, ex- Fe. . 
n tant on the. death of her, uncle, and on failure of his firſt and other ge too Doe 
logs, and the heirs male of their, bodies, it was. ſtipulated by the huſband, v. Staple, 
= all her eſtate. which ſhe then had, or which: at any time thereafter fn 66, 
2 deſcend ov devolve upon her, ſhould be conveyed, to her own uſe, 4 — 
** lubje to ber appointment; and under theſe articles. ſhe executed an 


—— 
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© Swinb. 106. 


% capable of king. it, iS. the heir; but with regard to the le] as eſtate, it 
though made before the acquitting thereof, does not take it, it is uncertain who 


appointment in favour of her huſband, and her children by him; it un 
holden, that this was a good and valid appointment as againlt her heir x 
law, although no conveyance of the reverſion was ever executed, nor up 
Com. Dig fine thereof levied. - . 
tit. Devite, It is ſaid by Lord C. B. Compns, that, by the cuſtom of Loudon, 2 fem 
(H. z.) covert may deviſe to her huſband, but without citing any authority, 


— 


(4 wife may be) This was allowed for ſettled law fo eaily as the time of Ed. 2. 4E A 
Fitz. tit. Deviſe, pl. 23. IP eg 
Page 50 | 

(F there be two) But it is now ſettled that a ſubſequent ſeverance of the jointure, whethy 
by partition or by the death of the companion, vill not eſſectuate a deviſe made du. ing the jun 
ture; for the ſtatute of 34and 35 H 8. c. 5. $ 4. requires that the deviſor ſhould buve d / U elt 
in ſec · ſimple, or ſhould be ſeiſed in fee in coparcenary or in common, at the time of making the 
will, in order to be capable of deviſing. Even a: common law ſuch a will would have deen ba 
for before the ſtatute a man oould only deviſe lands which he was then ſeiſed of: and a will av 
not operate as a ſeverance of the jointure, Swift. v. Roberts, 3 Burr. 1488. Butler aud Baker 
caſe, 3 Co. 30. b. Poph. 87. 8. C. | | : 


(But all agrce) The univerſal concurrence in this point muſt cloſe the queſtion : for à der 
to an infant is ventre ſa mere neceſlarily implies a future difpolition to take eſſect at its binh, y 
much as if the words when be ſball born“ were added; for ſurely it cannot be imagined, tha 
the child ſhould take the eſtate beſore it was born. Fearne's Conting. Rem 428. And that 
deviſe to an infant in wentre ſa mere is good, ſee Taylor v. Bydall, 1 Freem. 243 Anon. Is, 29; 
Gulliver v. Wicket, 1 Wilſ. 106. Chapman v. Bliſlet, Ca. temp. Talb. 145. And that ao . 
fant in ventre ſa mere is within the deſcription of ** cbildren living at the trme of the teſtator"s dec,” 
ſee Doe v. Clark, 2 H. Bl. 399. . 

Page 51 1 4 

(4 deviſe to an) The deviſe to an alien, it ſeems, would not be void; for there does not iq 

pear to be any rule of law to prevent an alien from taking by devite: the only confidervia 


world be for whoſe benefit he may take. Knight v. Du Pleſlis, 2 Vez. 360. Godfrey v. Dix, 
Godb. 256. Noy, 137. . 


Plowd. 261, 


The will of a 2 de ſe {though void as to his perſonal eſtate, becu 
r wha that is forfeited to the king) ſeems to be effectual as to lands. 


ſuicide did not invalidate a will, and it was com man with thoſe who were apprehenſive of being 
expoſed to capital puniſhment, to prevent the confiſcation of their property by a voluntary death, 
4. Forum qut de ſe flatucbant, bumabantur corpora, manchbant tefl amenta, fretium feflinandi.”" Tac, 
Annal. lib. 6.4 29. But this þr etium fiftir audi, this temptation to ſuicide was taken away by tht 
laws of the later emperors, and the will was allowed to be good only where the party deſtroys 
himſelf. from impatience of pain, or derangement of mind. DPuod fr futur a pena metu cl 
morly ſu pplicium antevertit, ratem voluntatem ejus comſervari legs vetan', Cod. I. 2. Qui teflam. fo. 
1 1 


— 


FE (B) Of what Eſtate or Jnterefi in the Deviſor ht 
Page 51 9 95 mag diſpoſe. 


(The flatute of 32 F.) The law is the fame whether the lands be freehold or copyhold. Spit 
v. Biles, M. 24 Geo. 3. B. R 1 Term Rep. 435. The rule of law io this cafe does not depend 
upon the word © having; but upon the will's being in nature of a conveyance ; an appointa 
of the ſpecifick eſtate. 2 Vea jun. 42). Cowp. 90. 


DEVISES.” 2 


. 


| l Pig 52 
Ales bir) L. Whether this point would not be differently determined ſince the 1ca- 


ug of ths court io Jones v. Perry, 3 Teim Rep. 93? 


(4. agrees with B.) This point that lands contracted for at the time of making the will, will 
by the will, and under general and ſacepin word: is eſtablithed by ſeveral caſes. Milner v. 
ib. Moſel. 123. Allen v Allen, Id. 262 Potter v Potter, 1 Vea 437% Gibſon v. Lord 
"fort, II 424. Nor will it make any difference, though the day, agreed upon for the exc- 
-n of the contract, be ſubſequent to the date of the will, Greenhill v. Greenhil, Prec. Ch. 
i the articles were actually entered into before the making of the with 2 P. Wms 629., and 
+ be ſuch as a court ot equity would cuforce in ipecic, Potter v. Potter, I Vet. 437. 
Potter v. Potter, 1 Vez. 437- | 
Page 53 
[4 nen f iſd in) This caſe of Biſhop and Fountaine is now not law: It ſcems to be finaily ſei- 
that 2 poſſibility clothed with an intereſt, is not ouly deſerudible, but deviſable. Selwin 
vin, 2 Burr. 1131. 1 Bl. Rep. 222. 251, Roe v. Jones, 1 H. Bl. 30. 3 Term Rep. 88. 


In eſtate that is turned to a right. as a reverſion diſcontinued, is not with - Baker v. 
the purview of the ſlatutes of wills. Thus A. being tenant in tail, the any jg 
ron to B, they joined in a leaſe for life by deed : B. afterwards, dur- 385. 40; 
the leaſe for life, deviſed the reverſion, and died, and then tenant in 

| died without iſſue. The queſtion was, whether this deviſe were good 

at? and this depended upon, whether, if tenant in tail join with him 

reverſion in a leaſe for life, not warranted by the ſtatute, ſo that it be 

eater ellate than tenant in tail can make, it be a diſcontinuance of the 

| oaly, or a diſcontinuance of the reverſion alſo; It was holden to work 
iſcontinuance in both, and then the deviſor having nothing more than a 

it io the reverſion, the deviſe was void. 


ll 


(c) CUhat Mords paſs a Fee in a Mill. 


| e 
Flad are) Str. 798. S. C. by the name of Shaw v. Weigh. Fitzg. 7 S. C. os ett 
hurt, 1685. 1 Bl. Rep. 543. S. C. Gibſon v. Lord Montfort, 1 Vez. 485. Chapman v. 

at, Ca. temp. Talb. 145. 


If A. drviſer land) Wellock v. Hammond. Cro. El. 204. Yet even in this caſe C. ſhall 
dare the fee, if a contrary intention manifeſtly appear. Bacon v. Hill, Cro. El. 497. 


bu if A. deviſes) But there is a diſtinction, it ſeems, between a deviſe to truſtees to pay . out 
{ rents and profits, and out of the annual rent: in the former caſe they have a power of 
** eſtate, but not in the latter. Per Buller, J. Doe v. Richards, 3 Term Rep. 359, 60. 
Abr. tit. Deviſes (J), pl. J, 8. s 
From which caſe it appears that it would not paſs a fee-ſimpte. 
% 1 tbe) But notwithſtanding words to the effect in this and the preceding paſſage in the 
\ i there are circumſtances in the will from which it can be collected, that the Jevitor inten- 
at the deviſee ſhould take a larger ellate, ſuch intention ſhall prevail. Webb v. Hearing, 
L Jac 415. Moore, 852. S. C. Baddely v Leppingwell, 3 Burr, 1533. Fiogmorton v. Ho 
+ 14. 1618, Doe v Woodhou'e, 4 Term Rep. 89. Lee v. Withers, Sir T. Jones, 107, And 
Jo the other hand, where lands are charged with a gioſs ſum, yet ſuch charge will not carry 
tein fee without any words of limitation, if an expreſs eſtate for life, or an exprets eſtate- 
*giren in terms by the will. Doe v. Fyldes, Cowp. 840. Denn v. Slater, 5 Term Rep. 


but 2 deviſe of a houſe to J., © paying year! out Goodri 

| i g yearly, and every year, out Goodright 
de ſaid bouſe, the ſum of 1 57. 0 Ai — 9 fee. — f Fo 

10 deviſe of teſtator's lands to /., and all his intereſt in the eſtates LOST 
J deceaſed, to L. A. for life, and after L. A. 's deceaſe, to E. S., Andrew. v. 
I with an annuity to J. T. for life, gives a. remainder in fee to N 
2 deviſe of all the reſt, reſidue, and remainder of the deyiſor's * 
u goods, chattels, and perſonal eſtate, his legacies Richards, 
, 66 and g vere 

ep. 35 
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* and funeral expences being zthereout paid,” conveys the fee a 
ſee, by reaſon of the words THERESOUT paid. Fo o 
Villiers v. A. having a fee · ſimpl in a light-houſe, and a term for years in lub 
Villiers, adjoining to it, deviſed ro his fon H. and his aſſigns, all his eſtate ad. e 
Barnid. tereſt in the light-houſe, meſſuages, lands and tenements, and apm 
Can- 307. ces thereunto belonging, upon truſt, that he pay out o rents and | 
fits of the term, during the remainder thereof, 200/. ptr annum. 11 a * 
a fee · ſimple in ſuch parts of the premiſes wherein the teſtator had a f. 
and a term in the other part. 1 
Canning v. Where the words of a will were, “all the reſt, reffflue and remains 
Canving, „ of my meſſuages, lands, or hereditaments, whatſoever or where 
Moſel. 249. «© unbequeathed, after my juſt debts, legacies, and funeral EXPences we 
"oh fully fatisfied and paid, I give to my executors, in truſt for my day 
* ters;“ it was adjudged that the executors took only an eſtate for lie; 
the words ** all the reſt,” c. comprehending the particulars only, nat 
the eſtate ; and the ſubſequent words amounting to no more than a chad 
in equity: that the court were not neceſſarily called upon to enlarge t 
eſtate to the truſtees ; for the truſt being only for daughters, it may bey 
derſtood to be only for the lives of the truſſees. | 
Denn v. So, where the words were, ** all the reſt of my lands, tenements, al 
Mellor, * hereditaments, either freehold or copyhold, whatſoever and whereſoere 
5 Term „ and alſo all my goods, chattels, and perſonal eſtate, of what nature 
1 85 neil „kind ſoever, after payment af my junk debts and funeral expences, 
3 z ail. give, deviſe, and becueath the fame unto my wife $. C.; and 
tisfied with ** nominate and appoint her my faid wife fole executor of this my will,” 
this deciſi- was adjudged, that the wife took an eſtate for life only; for though the 
ee real eltate be charged with the payment of debts and funeral expences, 


was brought the perſonalty be inſufficient for that N yet there are na words chan 


anda ſpecii ing the eſlate in the hands of the wife with the payment of thoſe debts 
verdict 

found, in order that the caſe micbt go up to the Houſe of Lords, But the fats being the 
the court of H. B. gave judgment as here, without argument. 6 Term Rep. 475. 


Merſony. So, where a teſtator gave * all his lands, tenements, and melſuge 
bot eat « whatſoever, after debts and legacies paid, and funeral expences ve 
ars 337- diſcharged, to his brother-in-law,” it was holden, that only an la 
for life pafſed ; for though it be true, that where a groſs ſym is to be pal 

out of lands, it gives a fee to the deviſee of thoſe lands; yet, bere, i 

debts are not in all events charged upon the real eſtate, but only cont 

gently, if the perſonal eftate ſhould be deficient ; and therefore it does u 

come up to thoſe caſes where a groſs ſum is to be paid out of land, 1 

' conſequently, gives no more than an eſtate for life to the deviſe. 


(Jf = man deviſer) Spicer v. Spicer, Cro. Ja. 527. 8 P. In the caſe of Hopewell v. Aci 
it was ſettled; that the her edi/aments will not paſs a fee in a will, for that in the ſtatute of wi 
js evidently oppoſed to an eltate of inheritance, the words of the ſtatute being“ any fen 
having manors, lands, tenements, and beredituments of eſtate of inheritance," Sec acc, C 
v Canning, Moſel, 242. Denn v. Miller, 5 Term Rep, $58. 

Page 55 | of 
(So where the) The words “ all my tenant-right gat“ paſs a fee, Wilſon v. Robinſon, 
91. 1 Mod. 1co, 3 Keb. 180. 245. Sg, all the ieſt of his eſtate. life v. Gibbons, 
Raym. 1324. | FORT 

And the opinion of the court in this caſe of Bridgewater v. Bolton, that the word 2 | 
a will of it/e/f paſſes a fee, has been contirmed by ſeveral ſubſequent cafes. 80 far in 
its being,neceſlary to inſert words of inheritance in order to give it this operation, words 
tiaint mult be added in or to catiy a leh eſtate; for it is grime general. Barry v. 


BET - | + bs q ©” 
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h, iaſro. wdetſon v. Beck with, Ca, temp Talb. 157. Tanner v. Morſe, Id. 283. 3 P. Wms. 
| 8 C. by the name of Tanner v. Wiſe, Tuffnel v. Page, Barnard. 9, 2 Atk. 57. Ridout v. 
oh | Atk. 486. 1 Vez. 11. 8. C. Baillis v. Gale, 2 Vez. 48. Scott v. Alberty, Com. Rep. 337. 
— v. Tall, Ambl. 181. Stiles v. Walford, 2 Bl. Rep. 938. Hurſt v. Earl of Winchelſea, 
| — 872. Holdfaſt v. Marten, 1 Term Rep. 411. Fletcher v. Smiton, 2 Term Rep. 656. 
I „ Chapman, 1 H. Bl. 223. And the word eſtate“ is equivalent to © eſtate.” Fletcher 
Smiton, 2 Term Rep. 656. Tilley v. Simpſon, Id. 659. n. Under a ſweeping clauſe of * all 
de remainder and reſidue of the teſtator's eſſects, both real and perſonal,” a fee in lands will 
ak Hoganv. Jackſon, Cowp. 239. 80, a'deviſe of 4 all I am worth“ will carry a fee. Huxtep 
' Broonuan, 1 Br. Ch. Rep. 437- | 


(4, @ young lady) Lord C. Talbot ſaid, he remembered this caſe very well and that no ſuch 
lin don asthis das made in it. Ca temp. Talb. 160. See i Vez. 226; 


$9, where a deviſe was in theſe words, '** All thoſe my freehold lands Timewelly. 
and hop-grounds, with the meſſuages or tenements, barns, c. now in Perkins, 

+ the tenure or occupation of the widow L., and all other the reſt, reſi- 8 nw: 102. 
doe and remainder of my eſtate, conſiſting in ready money, je wels, King 1 H 
kale; judgments, mortgages, &c. or in any other thing whatſoever or Hl. 2, 8. P. 
uhereſoever, I give unto A. H. and her aſſigns for ever; Lord Hard-Scmb. 


le held, that the word gate in this clauſe would not paſs the reſidue of lowerer, 


real ellate, for that being coupled with things that are perſonal, it muſt u wm "HK 
| 1eltrained to perſonals. | > Shag 
mentioned 


th real and perſonal property, a deviſe © of all the reſt and reſidue of his eſtate, of what na- 
ve or kind ſocvet, will include real as well as perſonal ettate, though accompanied with limi- 
tions peculiarly applicable, and uſually applied to the latter only, Doe v. Chapman, 1 H. Bl, 
, 5 | | ; 
A teſtator wills that his lands ſhall go to his two younger brothers R. Rogers v- 
M, to be divided between them; and if R. ſhould have no iſſue male, Briggs, 
ten his whole lands and eſtate ſhall go to M. in tail male, he paying 200/. g. 
the daughters of R. after the ſame eſtate ſhall fall to him; and if M. 

| have no iſſue male, then his lands ſhall go to his nephew 7. and his 
ein, be paying 200. to the daughters of R. and M. reſpectively after the 
late ſhall fall to him; and if T. have no iſſue male, then ** his ſaid eftate” 
all go to the daughters of R. and M.; and if they have none, then to 
be daughters of T.; and if he have none, then to the teſtator's heirs. An 
late for life only paſſes to the daughters of R. and M., the word ga 
ug here deſcriptive only. 
by this deviſe, vis. ** I give and demiſe to A., her heirs and aſſigns Right v. 
for ever, all my lands at B., and I giye and bequeath to A. aforeſaid all Sidebotbam 
my lands at C. A. only takes an eſtate for life in the lands at C., Dougl. 759- 
i the reverſion deſcends, although the will begin with theſe introductory 
ns, “ For thoſe worldly goods and eſtates wherewith it hatn pleaſed 
God to bleſs me,” and contain a legacy of 1s. to the heir at law. 
%, though a will begin with like introductory words, and then the teſ- Denn v. 
or gives all his freehold tenement lying in G. to A., B., and C., ** to Galken, 
them my ter ſons,” and then, among ſeveral pecuniary legacies, op. $57- 
ares 104. to his heir at Jaw, A, B., and C. take only for lie, and the 
aon deſcends. | | 
do, where there are ſimilar introductory. words, and the teſtator gives Right v. 
bouſe to a younger ſon &., and after the death of S. to A. and B., ſons Ruſſell, 
5, and a legacy of one ſhilling to the huſband of his beir at law, A. ce 
d J. take only for life, and the reverſion deſcends. . ' cited * g 


5, if, after a ſimilar introduction, the teſtator gives all his real eſtate med al. 


12 viſe for life, and to bis ſon P. aſter his wife's death, all his land at ten, 2 Bl. 
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Rep. 1045. 
and Dougl. 
761. 


Frogmor- 
ton vs 

Wrizht, ; 
Wil. 414 


Ibbetſon v. 
Beckwith, 
Ca, temp. 
'Talb. 160, 


13. Gulliver v. Poyntz, 3 Wilf. 141. Hogan v. Jackſon, Cowp. 306. 


Loveacres 
v. Blight, 
Cowp. 352. 


Gtayſon v. 
Atkiaſon, 
1 Will. 333. 


perſons to aſſiſt him in the ſale thereof, and to be ſuperviſors of his ul 


Smith v. 
Coffin, 2 H. 


Bl. 434. 


lands of the tellator, for the reſiduary clauſe is commenſurate with the 


Doe v. 
- Buckner, 
6 rerm 


Rep. 610. 


by the deviſe to the truſtees, their executors and adminiſtrators, term 


_ | holden that a fee paſſed to FA. 
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W., and, among ſeveral legacies, 57. each to all his grandchildren, any 
whom was his heir at law, P. ſhall only take the land at . for lite 
the reverſion ſhall deſcend. 

So, if after the like words in the preamble, the teſtator gives to . p 
his nephew two houſes at S., with a croft and appurtenances belonoins 1 
them, now in the occupation of 4. and B., and further direQs tha | 
ſaid houſes ſhould not be entered upon by the deviſee till after the de 
of his executor, V. IV. takes only an eftate for life. 

And yet introductory words to this effect are material in the conſis; 
of ſubſequent deviſes. oy 


Maudy v. Maudy, Ca. temp. Hardw. 143. Goodright v. Stocker, 5 Tem le 


One deviſes thus, 4s touching my worldly glate, 1 deviſe the ſame 
« follows : 1 give to my wife E. M. 5/. to. be paid yearly out of my eln 
„at G., and alſo one part of the dwelling-houſe, with as much vnd 
croft home at her as ſhe ſhall have need of, by her executors heraks 
% named, Item, to my ſon T. M. and daughter E. 51. each, to be pai 
te twelve months after my deceaſe. tem, to my ſons T. M. and . N 
'* whom I make my — and ordain my ſole executors, all my lands a 
«© tenements, freely to be enjoyed and poſſeſſed alike.” T. M. and NA 
are tenants in common, and take a fee. 

So, where after introductory words to that effect. a teſtator gave ſeren 
legacies to A., and directed him to ſell all or any part of his real or ps 
ſonal eſtate for the payment of his debts and legacies, and defired un 


and after giving ſome pecuniary legacies to others, concluded with this 
ſiduary deviſe: * As to all the reſt of my goods and chattels, real 
„ perſonal, moveable and immoveable, as houſes, gardens, tenement 
„mj ſhare in the copperas works, fc. I give to the ſaid 4.”; It 


So, where a teſtator reciting, © As to ſuch worldly eſtate as God! 
6 pleaſed to bleſs me with.“ made a proviſion for his heir at law, and l 
viſcd “ all the reſt and reſidue of his goods and chattels, rights, cred 
« perſonal and teſtamentary eſtate whatſoever to B., for his own uſe, be 
« nefit, and diſpoſal,” it was holden, that B. took an eſtate in fee in 


troductory clauſe. 

We have already ſeen that general words in the introduQory part d 
will, will not of themſelves paſs a fee, or include real eſtate, where 
will does not in the ſubſequent clauſes point to a diſpoſition of it. 85: 
a late caſe, where a teſtator having given 40000 to A. and B. in tru 
certain perſons, by a reſiduary clauſe gave all the reſt of his eſtate 1 
effects, of what nature ſoever to A. and J. their executors and a 
© zrators, in truſt to add the intergſ to the principal, fo as to accum® 
« the ſame, it being his will that the reſidue ſhould not paſs, but uy 
« time and manner as the principal ſum of 4000. was directed to be pat 
it was holden, that a houſe, the only freehold of which the 9 
ſeiſed, did not paſs the will, notwithſtanding there were N 
the introductory clauſe, © as to all his gate and effects, both real : 
« ſonal” In this caſe the force of the introductory words i takes 


plicable only to a perſonal intereſt ; and by the direction that the 1. 
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* ; principal were to make one conſolidated ſum, which could not poſſibly 
A; | 


1 


D cajat chords create an Eſtate-Tail, or for 
F 4 Ire, _ 
Page .57 
[4 ſeed of lands) Note, Raymond has reported merely his cwn argument. Page 58 


ele] 2 Eg. Ca. Abr. 305. pl. 2. Ca. temp. Talb. 1. Dougl. 254. Ambl. 363. 3 
in tp. 488. n. 491. 1 Vez, 89. 3 Atk. 617. 


(%, where A. deviſed) Morgan v. Griffiths, Cowp. 234. 8. P. 


do where A. deviſed lands to his ſon for life, then to his ſon H. for Ca. temp. 


& remainder to his ſon G., and his heirs for ever, and if he ſhould die 88 Wy 


bent heirs, then to his two 1 this was determined to be an Willis. 


e lu tail in G. ; for it was impoſſible he ſhould die without heirs whilſt his 

; len were living ; conſequently, the teſtator by heirs, could only mean 

6 1 IL the body. : 2 

RM 1 rule holds the ſame where the remainder is limited to the heirs of i P. Wms. 


+ teſtator himſelf, if ſuch heirs muſt alſo be heirs to the firſt deviſee. As, 23: ts 
ag ee A. deviſed to his ſecond ſon and his heirs for ever; and for want of — 
* ch heirs then to the teſtator's right heirs ; here, though the deviſe to the 
Mato s heirs was a mere nullity, as ſuch heirs muſt be in by deſcent, yet 
vas held ſufficient to manifeſt the intent, and aid the conſtruction of an 
ute tail. | 
But where there was a deviſe to one and his heirs, and if he die without Attorney 
an, then to a charity; lord chancellor ſaid, the deviſe being to one and 8 5 
$ heirs, and if he die without heirs, then over, ſuch deviſe over was void, Wms. Mw 
ad the word heirs ſhould not be conſtrued to ſignify heirs of the body, : 
ere the deviſee over is not inheritable. 
80 where the teſtator deviſed to his ſon and his heirs, and if he ſhould 1. Vez. 89- 
without heirs, remainder over to another who was half brother to the firſt 222 12 
nee; upon a queſtion made, whether the firſt limitation was in fee or in ; Alk. 617. 
ul? Lord Hardwicke faid, it was a plain caſe, and one of thoſe points 
lich the court would not ſuffer to be argued, as having been determined 
Kore. This was a deviſe over to a ſtranger, as the law conſiders him, and 
o could not in any event inherit as heir to his brother. 
A teſtator gave and bequeathed to his grandſon S. all that his meadow, Denn v. 
vc, to hold unto S. and the heirs of his body lawfully begotten, and their Shenton, 
wr for ever, chargeable nevertheleſs, and charged with the payment of Y 40. 
A pounds a year unto M. during her natural life: but in caſe $. Aruld 
without leaving iſſue of his body, then he gave and deviſed the ſame to G. 
d bold to him and his heirs for ever; chargeable as aforeſaid, and alſo 
margeable with and ſubje& to the payment of 100/. unto his the teſtator's 
x, within one year after G. or his heirs ſhould be poſſeſſed of the ſame 
ies. S. entered and died ſeiſed, leaving iſſue a ſon, wha alſo died 
hed, having previous to his death, made his will, and deviſed the ſame to 
1 mother, and her heirs and aſſigns. And the queſtion was, what eſtate 
wok under this will? And it was contended, on behalf of the mother, 
"at the ſon of g. took a fee · ſimple, the words * heirs of the body” operat- 
u words of purchaſe to anſwer the intent ; and it was ſaid that a (trong 
| circumſtance 


IA 
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circumſtance was, the legacy of 100. deviſed to the teſlator's niece, in ciſe A 

S. ſhould die without iſue ; of neoeſſity therefore the teſtator muſt; mea that 

dying without iſſue, at the time of his death; for if he intended ſhe foul ful 

wait till a total failure of iſſue, ſue might wait for reo years, or for erer 2 

But Lord Mansfield ſaid the diflinction was. between a deviſe of lands ws they 

erſonal eſtate: in the latter caſe, the words were taken in their yy} the 

4 enſe ; that was, dying without leaving ofſue at the time of his death, Ihe his 
queſtion was, whether the grandſon took an eſtate · tail or an eſtate in fee? le; 

The deviſe was to S. and the heirs of his " and their heirs for ever, by nll 

the words * their heirs for ever were qualified by the ſubſequent words hen 

in caſe he ſhall die without leaving iſſue,” which clearly ſhewed it an tſ. 0 

| | fate-tail ; and then the teſtator gave it over to the mother, It was tos p 
1 clear to admit of a doubt. And the other three judges concurred. bgn 
"rage 59 | von 
ee S. C. cited by Lord Mansficld in Cowp. 380. | ka 

0 1 | tate 
OY To A teſtator deviſed lands to his daughter E. to hold the. ſame after the qual 
3 379 death of the teſtator's wife, to his ſaid daughter and the heirs of ber body wh 
" lawfully begotten ; and to his daughter M. other lands, to hold from and ma 

after his wife's deceaſe, to the ſaid M. and to the heirs of her body lawfully exp 

begotten ; and declared his further mind and will to be, that in caſe either tha 

of his ſaid daughters ſhould happen to die ſingle, married, or widow, wich- vas 

out leaving children or child living at their deceaſe, lawfully begotten, then bee 

the gllate given her by his will, ſhould be void as to the * dave of bein, 1b 

and of none effect, and the lands ſo given ber ſnould go to his heir male, h 

and his heirs male, he and they paying to the ſurviving daughter an annuity the 

during her life. E. after the deceaſe of her mother, ſuftered a common gl 

recovery of the lands ſo deviſed to her, and afterwards deviſed them, and ol 

died unmarried. Upon a queſtion, whether: the recovery had barred the J. 
remainder over; it being contended on behalf of the claimant in remainder, * 

that upon the whole of the will the intention of the teſtator was not to give *0 

bis daughter an immediate eſtate- tail, but an eſtate for life only with reman- Wy *: 

der to her children in tail, if ſhe left any, and if not, then to the teltator's ol 

heir male, £9c.; but if not ſo, (till, that in providing for the event that ha 10 
happened, he expreſsly revoked the eſtate of inheritabce ; the coun ſad, . 

the validity of the recovery depended on the point, whether the daughter * 

was tenant in tail, or tenant for life only; and that it was — for de 

plaintiff to ſupport the propoſition, that, at the death of the teftator, E.. 

was, during her own life, tenant for life only; that the eſtate was given # _ 

her and the heirs of her body, which was an eſtate-tail 3 that if ſhe was le- ber 

nant in tail to the hour of her death, nothing was ſo clear, as that all cood- Thy 

tions limited upon ſuch eſtate· tail, were avoided by the common recover ja 

which had been ſuffered. And the court were of opinion, that ſhe was i oe 

nant in tail. | 5 . | ae 
| 'T 
Page 60 | | * | S 11 ; 
(0% ye And ſee ace. Doe v. Reaſon, 3 Will, 244- Las M6 » _ 
white vA teſtator deviſed lands to bis ſon F. to enjoy the rents and prob: by 
| Collins. thereof during the term of his natural life, with power to make a jounture* 10 
Com, Rep. li or part, and after his death and jojoture, if any were made, fo 1 f 1 
; male of his body lawfully begotten, during the term of his natural life, fer 
want of ſuch heir male, he gave the ſame lands to another ſoo, It ws? 8 


judged, that F. took only an eſtate for life, Ag 


b EvISES. 
Again, 


' third, and every other ſon and ſons ſucceſſroely, lawfully iſſuing as 
15 21 be in ſeniority of age — wee of fr the eldeſt always, and 
Sod his body to be preferred before the youngeſt, and the heirs of 
tis body, remainder oper; it was adjudged, that B. took only an eſtate for 
le; for that the ſubſequent clauſe was not contrary to the preceding gene- 
«limitation to B's heirs lawfully to be begotten, but explanatory of what 
heirs, (fc, were meant. 


kg did not operate as words of limitation, nor, conſequently, create an eſ- 
mull in J. For here, theſe words did not Rand independent and un- 


be quied, but were corrected and explained, very expreſsly, by the words 
dy niich followed and were coupled with them; the words as well females as 
ad wit, annexed to the words heirs of the body, were incompatible with and 
ly axceſsly broke the deſcent, becauſe gavelkind lands cannot deſcend. in 
der that manner; and the deviſe expreſsly created a tenancy in common, which 


ws impoſſible by deſcent, as that muſt have been in coparcenary ; and be- 
bis, there were words of limitation in ſee grafted on the words heirs of 
lklech, which could not have been ſatisfied by an eſtate-tail in the anceſtor. 


irt, 

le, V. Williams, being ſeiſed in fee of a plantation in Jamaica, deviſed in Perrin v. 
ty te following words :—* Should my wife be enſeint with child, at any Burt 

non une hereafter, and it be a female, I give and bequeath unto her the ſum 257%. 
and of 2000l, cz if it be a male, I give and bequeath my eſtate, real and 1 B 

the # perſonal, equally to be divided between the ſaid infant and my ſon J. V., 672. Dougl. 
der, # vhen the ſaid infant ſhall attain the age of 21, Hem, It is my iatent and 5 
gie * meaning, that none of my children fouls fell or diſpoſe of my ęſlate for longer 

nin * tine than his life and to that intent 1 give, deviſe, and bequeath all the 

ors © ell and reſidue of my eſtate to my fon J. V. and the aid infant, for and 

had * during the term of their natural lives ; the remainder to my brother-in- 

ſaid, * ay J. C. and his heirs, for and during the lives of my ſaid ſon J. /. 

hier ud the ſaid infant; the remainder to the heirs of the body of my ſaid ſon 

the V. and the ſaid infant, lawfully begotten or to be begotten ; the re- 


„. minder to my daughters, Qc.“ No other ſon was born, and the queſ- 
e0 e 25, what eflate J. V. took under this will? The court of King's 
., ch (Tater, J. diſſent.) determined, that he took only an eſtate for life. 

Tix judgment was reverſed in the Exchequer-chamber, from which an ap- 
very jal vas lodged in the Houſe of Lords, The judgment of that Houle, 
45 te lverer, was never had ; for after the appeal had depended a conſiderable 


ue, the parties compromiſed the diſpute, and the plaintiff obtained leave 
* mihdraw his writ of error. 


ten 


wa; or half part thereof to his daughter E. M., and her heirs for ever ; 
. other moiety to his daughter S. the wife of . H. during the term 

bo natural life, and after her deceaſe to the iſſue of her body lawfully be- * Tr" 
"I 054 their beire for every, It was adjudged, that G. the ſecond daugh- „. 258. 
wok only an eſtate for life, with remainders to her children, as purcha- 
For if the deviſe of the ſecond moiety were conſtrued to give an eſ- 
tate 


dere a deviſe was 10 B. and his heirs lawfully to be begotten, 1a» 7- 


f \ to his fall, ſecond, third, and every ſon and ſons * law- Dr | 
2 N jk body of the ſaid B. and the heirs of the body of fuch\,g1. 


Garelkind lands were deviſed to A. and the heirs of her body lawfully be-Doe v. 

eo or to be begotten, as well females as males, and to their heirs and aſ- 2 
in for ever, to be divided equally, ſhare and ſhare alike, as tenants in com- c. 1 Bl. 
non, and not as jointenants It was holden, that the words heirs of ber Rep. abs. 


JN. deviſed his eftate to his two daughters, equally to be divided be- Roz x. 
not as jointe nants, but as tenants in common, wiz the one Collie 
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368 | DEVISES. 


tate-tail to this daughter, the deviſor's eftate would not be equally di 
| be equal) divide, 
for then the ultimate reverſion of the ſecond moiety would be again ſubd 
ded between the heirs of the two daughters; and the firſt daughter and 
heirs would take a moiety of this reverſion over and above what they * 
N under the deviſe of the firſt moiety of the whole. | | 
Allanſon Where the deviſe was to A. for life, with power to truſtees to ſets 
v. Clithe- jointure, if he married a gentlewoman, and, ſubſea to ſuch jointure, 20 
ng Ver. recon to limit the eſtate on the iſſue of the marriage in ſtric ſeuknen 
0 but if A. died without iſſue of his body, then over; Lord Hardwick 
tdthat the latter words gave AH. an eſtate · tail by implication. 
Letheullier Sir W. D. deviſed all his manors, meſſuages, lands, c. to his daughte 
'- os 2 D. for life, remainder to truſtees to preſerve, Wc. remainder to her 
LN ſon in tail male, remainder to every other fon in tail general; and gare 
220. 8. C. his perſonal eſtate to truſtees, to be laid out in land; and ſettled upon hi 
daughter and her iſſue, in ſuch manner as he had deviſed his manory, is; 
and in caſe his ſaid daughter ſhould die without iſſue of her body living a 
deceaſe, then he deviſed to truſtees his manors, &c, and alſo all his perk 
eſtate, to be laid out as aforeſaid ; upon truſt, to receive the rents andy 
fits thereof annually, as well of the lands ſo to be purchaſed, as of all uh 
the premiſes ſo as aforeſaid deviſed to them, and lay out the fame in the; 
chaſe of lands of 'inheritance in the county of G. or ſome adjacent cou 
and alſo the rents thereof, until his couſin, Sir H. N. ſhould attain his 
of 21 years. And then the will goes on in theſe words: © lm ly 
« and deviſe all my manors, &:. unto my couſin, Sir H. N. after def 
% have attained the age of 21 years, (taking the name of D.) forli 
* without impeachment of waſte ; with remainder to his firſt, Cc. fon 
tail male, remainder to his daughters in tail. And in default of ſuch 
« ſue, or in caſe the ſaid Sir H. N. ſhall happen to die before he aun 
« faid age of 21 years, and without iſſue, then to S. L. (taking ibe u 
* of D.) for life, with remainders to his ſons in tail male; and for de 
of ſuch iſſue”—— And then there was a blank, without any fartherd 
poſition. Lord Hardzwicke held, that M. D. the teftator's daughter, 
not entitled to an eſtate tail by implication ; for that the words © if m 
daughter /hould die without iſſue living at her deceaſe,” are to be conhce 
as if he had added during the minority of Sir H. N., and do not ge 
eſtate · tail to the daughter, but her iſſue take by purchaſe, 
A teſtator deviſed all his real eſtate to L. H. for and during the tem 
bis natural life, and no longer; provided that he altered his name, md 
that of R. and live at his houſe at B, and after his deceaſe to fuch ſa 
be ſhould have, lawfully to be begotten, taking the name of R.: ad 
default of ſuch iſſue, then he bequeathed the fame to his couſin / 
and his heirs for. ever: And he further willed, that the ſaid J. K. 
Robinſon v. liberty to preſent whom he pleaſes to any vacancy that ſhould happes 
Robinſon, any of his (the ſaid teſtator's) preſentations, during his life; and nf 
Burt. 38. any of his children ſhould take or be deſigned for holy orders, thi 
was his (the faid teſtator's) deſire, that in caſe of any vacancy in 
his preſentations, bonds of reſignation be taken to ſuch child or chuore 
the vacancy happen before he or they attain ſuch orders ; and 5 
ſame ſhould be diſpoſed of as aforeſaid, then he gave the perpetuity of 1 
preſentations to the ſaid L. H. in the ſame manner, and to the ſame 7 8 
had before given his cſtate. The court of King's Bench certified; that 
on the true conſtruction of this will, the ſaid Z H. muſt, 4 
plication, to effectuate the manifeſt general intent of the „0 
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take an eſtate in tail male, he and the heirs of his body taking the 
EIA notwithſtanding the expreſs eſtate deviſed to the faid L . 
bis bfe, and 


E 


* . 12 370. 
th 5 his natural life. and the heirs male of his body lawfully to be begotten; e 
T 1 want of ſuch iſſue, to J. D. another of the ſons of the ſaid C. D. 
en jriog bis natural life, and the heirs male of his body lawfully to be begot- 


-n; and for want of ſuch iſſue, then to every ſon and ſons of the ſaid 
D. which ſhould be begotten on the body of Sarah his then wife j̃ and 
want of ſuch iſſue, then to V. H. for his natural life, and the heirs 
ale of his body lawfully to be begotten ; and for want of ſuch iſſue, to 
C. for and during his natural life, and the beirs male of his body law- 
ly to be begotten ; and for want of ſuch iſſue, to J. G. for and during 
: life, and the heirs male of his body lawfully to be begotten ; with 
be reverſion to the teſtator's right heirs. There was a proviſo annexed 
o the deviſe to the ſaid S. D. and others, that if the eſtates deviſed to him 
jr them and their deſcendants,. ſhould come to bim or them and be in poſ- 
fon, then and thereupon he and they and their deſcendants to whom the 
miles ſhould come and be in poſſeſſion, ſhould procure an act of parlia- 
ent to take his name and arms; otherwiſe their eſtates ſhould determine. 


late; and he gave powers to make leaſes and jointures. The three ſons 
C D.viz. S. D, C. D. and J. D. all died without iſſue. But C. D. 
ad a fourth ſon, named . born after the making of the will, who became 
ied, and took the name and arms according to the directions of the will. 
vas adjudged, that this ſon took an eſtate- tail, for that the teſtator evi- 
ly intended the ſame eſtate for the after-born ſons, as he had given to 
others, "i 


TC 

ter R B. without ifſue, to the ſecond ſon of his ſaid brother R. B. nom 
ner, r the term of his natural life; and after the death of the ſaid 3626. 
mt vod fon of his ſaid brother R. B. then to the frſt ſon of the body of ſuch 


zond fon of his ſaid brother R. B. lawfully begotten or to be begotten, 
[to the heirs male of the body of ſuch ſecond fon lawfully to be begot- 
n; and for want of ſuch iſſue, to the third, fourth, and every 
etußg aer ſon or ſons of the ſaid ſecond fon of the ſaid R. B. (according to 
| r ſeniority) and to the heirs male of the bodies of the ſaid third, fourth, 
uch d, and ſons of the ſaid ſecond ſon of the ſaid R. B., with remain- 


: - erer. At the time of making the will, R. B. had no other ſon but 
voy Z. His ſecond ſon T. B. was born after the making of the will, and 
Rl er the teftator's death. The queſtion being, whether T. B. the ſecond 
of R. B. took an eſtate-tail under this will, or an eſtate for life only? 
id 1 ws preſſed upon the court in order to make it an eſtate for life only, to 


the limitation to the heirs male of the body of ſuch ſecond ſon, to 
i heirs male of the body of ſuch firſt ſon of ſuch ſecond ſon, and to 
&t limitation to the ſecond ſon of the ſaid ſecond ſon; but the court 
t that they could not ſupply a contingency omitted in the moſt favour- 
that could exiſt ; that adding theſe words in this caſe would intro- 
* that *4 101d limitation, for that a poſhbility could not be deviſed upon a 
, ay; that it would defeat the intention of the teſtator ; that that in- 
mo could not be anſwered but by giving the ſecond ſon of R. B. an 


Yor, VI, B b eftate- 


„ and no 0 
dir H. D. deviſed all his manors, Cc. to $' D. ſon of C. D. during his Evans v. 
| ra] life, and the beirs male of his body lawfully to be begotten ; and Aſtley, 
ur want of ſuch iſſue, to C. D. another of the ſons of the ſaid C. D. du- 5 Burr, 


Ihe teſtator alſo deviſed ſeveral things to go, as heir-looms, along with the 


7 B.deviſed, after the death of his nephew WW. B., eldeſt ſon of his Chapman 
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tal 

RZ. wo. As eſtate was deviſed to A. for life, remainder to truſtees to wot; 
Ec. remainder to his firſt and other ſons in tail male, remainder ts 3 6 

life, remainder to truſtees to preſerve, fc. remainder to his fir and offs 

ſons in tail male, remainder to the uſe of all and every the daughten | 


oven 
3 Term 


Rep. 83. 


Do v. 
Applin, 
4 Term 


Rep. 82. 


Attorney 
88 ble eſtate in S., by his will directed B. bis nephew and truſtee in the 
Wms. 754. in S. to convey. his land in S. to the uſes of his will; which if be rel 
8 2 to do, or to acknowledge the truſts of his will in manner therein mention 

2. S. C. 
Vin. Abr. 


(R. b 


pl. 22. 8.C. afterwards to the firſt ſon, or iſſue male of his body lawfully to be by 


8. C. cited 


e ul l nod that, as the words flood in the will, be ted u dl. 


| 2 ſuch a conveyance, and a perpetual inzunction for * | 
the court, after a trial at law, and a ff ial verdid gare j 


DEVISES. 


l. 


A. and B. as tenants in common; and in default of ſuch iſſue, tothe 
of the right heirs of the deviſor. Aſter the death of A. and B. vid 
any ſon, an only daughter of B., it was adjudged, took only an e 
for life, for that here the teſtator has uſed no words teſtifying his inteny 
to give an eſtate of inheritance to the daughters, and the court could 
ſupply them. | 
A teſtator deviſed to his nephew I. D. all his eſtate at, Ec. i bolt 
him during his natural life, and after his deceaſe to and bu i 
and in default of fuch iſſue, he gave the eſtate over. The court ſaid, t 
in this caſe, as in that of Robinſon v. Robinſon, they muſt, to anſwer; 
deviſor's general intention, defeat ſome particular intent: that his pew 
intent was to give V. D. an eſtate- tail; and that to eſſectuate that int 
muſt reje& the words to and among H. 
S. being ſeiſed in fee of a legal eſtate in L., and of a truſt or eq 


then “ all the gifts, legacies, and bequeſts in the ſaid will given, deri 
and bequeathed to the ſaid B. and the heirs male of his body ſhould 
1% void.“ He then deviſed all his lands in L. and S. to B. for lie, 


ten, and to the heirs male of the body of ſuch firſt ſon, remainder to 
ſecond ſon, and his iſſue male in tail, (not carrying over the limitati 
his third or other ſon,) ſubje& to a proviſo, * that the ſaid B. or bs 
« 'Ggns and the heirs male of his body ſhould not commit waſte upos 
« ſaid premiſes, and ſhould not impeach, queſtion, or endeavour u 
© feat, avoid, deſtroy, invalidate, or obſtru& the payment of all u 
4% the annuities, legacies, or charitable bequeſts in the ſaid will.” 
from and after the death of the teftator's wife, and of the faid B. wi 
iſſue male of his body, or after the death of fuch iſſue male, be d 
all his ſaid premiſes. to truſtees for charities. Afterwards A. ſuffn 
recovery, and died without iſſue; and the queſtion was, whether wt 
_ covery barred the charities? As to which, on an appeal from the c 
Exchequer to the Houſe of Lords, it was agreed by all the Lords, 
the recovery was good of the lands in L., of which the teſtator 
legal eſtate, and that the charities were barred by it; but as to tht 
lands in &. the order of the court of Exchequer was reverſed by # 
rity ; the effect of which being only to reverſe the plea allowed bj the 
chequer, it only put the reſpondent to anſwer over, without dete 
the right auy way againſt him, However, in conſequence of th « 
the Barons decreed, that the recovery of the truſt eſtate was void, ® 
trary to the truſts created by the will; and there having been 00 © 
ance of the lands in S. to truſtees, purſuant to the directions in bt 


n. As to the lands io L., in which the teſtator had the 


DEVISES. _ 


- the lefſors of the plaintiff, being of opinion that the nephews took an 

Kue tall in thoſe lands, and they ordered the tenants to attorn., : 

Lands were deviſed to truſtees and their heirs, in truſt, until the mar- 1 C. 
» or death of the teſtator's grand - daughter, to receive the rents and. 
ts, and pay her an annuity for her maintenance, and as to the reſidue to .. 
qhis debts and legacies, and after payment thereof, in truſt for his grand- S . 
ughter ; and if ſhe married a proteſtant, after her age, or with conſent, AD. 

| then to convey the eſtate after ſuch marriage to the uſe of her for life, 

About impeachment of waſte, remainder to her huſband for life, remain- 

-10 the iſſue of her body, with ſeveral remainders over. Lord Talbot 

14, that th- grand-daughter was tenant for life, only, with remainders 

er io ſtrict ſettlement. | 

kn eſtate was deviſed to truſtees to convey to the uſe of the teſtator's Rewe, v. 
guter, for the term of her natural life, and ſo as ſhe alone, or ſuch = ++. + 
nas the ſhould appoint, ſhould take and receive the rents and proſitiss 
red, and ſo as her huſband was not to intermeddle therewith ; and from 

ther her deceaſe, in truſt for the heirs of the body of the faid daughter 

erer. Lord Hardicke Taid, that it was plainly the intention of the 

oi, that the huſband ſhould have no manner of benefit from the eſtate 

r in the lifetime of the wife, or after her deceaſe, (for immediately 

n her deceaſe it was to be conveyed in truſt for the heirs of her body; 

viſe therefore could only take an eſtate for life j for if ſhe were entitl: d 

u eftate-tail, the huſband muſt be entitled to be tenant by the cu - 


bau 17. deviſed all his lands in B. and C. to truſtees, in truſt, to ſell then. „ - « 


ie , and with the money ariſing by the ſale, to purchaſe other freeho'd i - 
be M or long annuities, or ſtock, or ſome other publick fund; and then *'5» 
ds mit the defendant and his aſſigns to receive the intereſt and profit: 

* 


of during his life; and he further directed that the defendant ſhou!:! 


mt the rents and profits of the eſlates until fold to his own uſe; ani 
E. F the defendant's deceaſe, then in truſt to permit the plaintiff and lis 


js to receive the intereſt and profits of the ſaid money as aforeſaid, or 
rents and profits of the ſaid land, if unſold, or ſach other lands 4s 
Jl be purchaſed, during his natural life; and after his deceaſe, then 
jſt for the uſe of the if of the body of the plaintiff lawfully begot- 
; and in default of ſuch iſſue, the eſtates were deviſed over in f... 
of the truſtees in the will died before the eſtates were ſold, but afic r 
L proved the will. On a bill brought by the plaintiff to have the c! 
þ fold by a decree of the court, and that the money ariſing there 
E de diſpoſed of according to the will; the queſtion was, whether an 
he Hal was to be limited to the plaintiff in the lands to be purchaſed, r 
to ie for life only? By the Maſter of the Rolls: —Where lands r. 
d by {etled to one for life, and to the heirs of his botly, there is no c.. 


d by os ſuch a limitation has not been held to be an eſtate - tail: on the ot 
f | there is no caſe where they are to be ſettled to one for life, and af.-r 
ran to the iſſue of his body, that ſuch a limitation hath been con- 


youd, Ian eſtate-tail In Sqweetapple v. Binden, 2 Vern. 536. there va. 
0 ** Mate for life particularly given before the word fue, which differs it 
1 e preſent caſe; and yet Lord Keeper Wright ſaid, upon the l 
* 0 Marriage articles it would not have been conſtrued an eftate-taif. 
"al "appeared the eſtate was intended to be preſerved for the iſſue. 1 
* : of Bale v. Coleman it is laid down, that there is a diſſeren 
51 deed and a will, as to ronſtruftion, There is ſomething in 
| Bbz Wi 
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will that denotes the intention of the teſtator, that the plaintiff bod. 
pa take an eſtate for life, for there is a diſtinction between the wors; 
and framing of the limitations : in the firſt place, the eftare is dura 
lives of the defendant and the plain:iff to continue in the truſtess ; wy 
when the teſtator limits it to the plaintiff for life, it is to permit the ply 
tiff to receive the rents and profits, Ic. and when the limitation is to th 
iſſue, it is to their uſe and behoof, and the court ſhould, as near u (hed 
can, preſerve the intention of the teſtator. The words, in defaut of jul 
fue to A. F., ſhew the teſtator intended, that F. the remainder-man bol 
Hot take while there was iflue of the plaintiff : iſſue of his body take j 
both male and female, and there muſt be croſs remainders to the iſſue f 
male. Lord Glenorchy v. Boſville is in point, and I ſhall in this caſe m 
my decree accordingly. 
Bagſhaw v A. deviſed lands to five truſtees, their heirs and affigas, in truſt, by re 
Spencer, and profits, ſale or mortgage, to pay his debts, c.; and after payme 
2 Atk. 246. thereof, he deviſed the ſame eſtates to three of the ſame truſters, th 
$70. $77- executors, &c. for 500 years upon truſt to pay his legacies, and an aun 
#4 cn..14 of 200). per annum to his ſiſter for life: and after the determination of 
tions on this {aid eſtate for years, he deviſed the ſame premiſes to all the faid traſt 
caſeinJones and their heirs, in truſt, as to a moiety, to the uſe of T., his nephev { 
v. Morgan, life, without impeachment of waſte, and after the determination of t 
* Soy eſtate, to the truſtees and their heirs during the life of T., to ſuppor « 
Fearne's tingent remainders, and after his deceaſe, to the uſe of the heirs of t 
Conting, body of T. lawfully begotten, and for want of ſuch iſſue, then to the 
nk of his nephew B. for the term of his natural life, without im 
1 — 177. waſte, and after the determination of that eſtate, to the ſame truſtees dur 
. the life of B., to preſerve contingent remainders; and after his dece 
then to the uſe of the heirs of the body of B. lawfully begotten, with 
remainders to other nephews, The firſt deviſee T. died without if 
upon whoſe deceaſe B the next in remainder filed his bill, praying, anc 
other things, to be let into poſſeſſion of a moiety of the eſtates; u 
wards B. dying pending the ſuit, his widow and deviſee brought a bi 
revivor and ſupplemental bill, charging, that B in his lifetime, by bay 
and ſale enrolled, conveyed this moiety of the eſtates to two 
their heirs, to make them tenants of the freehold, and ſuffered a rect 
ry thereof (in which he was vouched) to the uſe of himſelf in fee; 
afterwards deviſed his ſaid moiety to his widow in fee, and died wit 
iſſue. The general queſtion between the parties was, whether an el 
tail, or an eſtate for life only, paſſed by the will of A. to B.? It a 
ſiſted for the plaintiff, that it was an eſtate- tail, upon the general ru. 
where lands are limited to a man for life, with a limitation in the ſame 
or gift to the heirs of his body, that this makes an eſtate - il; ad 
a deviſe of lands in the ſame way paſſed the ſame eſtate ; that the! 
tion was either a legal eftate, or a truſt veſted or executed, and 10! 
cutory. On the other hand, it was contended, that thoſe ,rules wer 
tificial, not founded in juſtice, but for ſupport of the feudal teourth 
therefore the judges ought to ſhew themſelves gfuti in ſupporting e 
tions to ſuch rules. The Maſter of the Rolls, however, 
truft, and not a legal eftate ; but decreed that B. was entitled to un; 
tail in the moiety ſo deviſed to him; as it was. the caſe of an ine 
deviſe, and not a deviſe of lands to be ſettled. Upon an appeal t 
Hardwicke from this decree, he agreed, that this deviſe was only a * 
equity ; but that this being the caſe of a truſt, the court was bound i 


2 — WV 4 a — — 


2 — — — 


£ == 


YT = FEES wt 


4 
— — 
— 


— 


. — * - 


DEVISES. 373 


\ 
- into execution according to the intent of the teſtator; that the intent 
err that the words „ heirs of the body” ſhould be taken as words 
{ purchaſe, from the clauſe; without impeachment of waſte, and the limi- 
+ to truſtees to ſupport contingent remainders e that there was no diſtino. 
n between truſts executed and e ecutory ; that all truſts were in notion 
Fus executory, and to be carried into execution by the court. His 
ir reverſed ſo much of the decree at the Rolls as gave 
Lu ellate- tail under the will. 
, deviſed 6oool. South-ſea ſock, and 1200). to truſtees, to ſell 
a] lay out in the purchaſe of lands, tq convey to O. J. A. for life, and — v. 
js to the iſſue of his body: in default of ſuch iſſue, then over. , Vea. 149- 
J 4. brought a bill for performance : the — was, whether he / 
dn eftate for life, or in tail? It was inſiſted for him, that if it had 
ven 2 deviſe of land, he would be tenant in tail; and there ſhould be the 
une conſtruction in this caſe ; but the court held it an eſtate for life onl 
f the lands to be purchaſed. | 
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* K 2 
a Perſonal eſtate was bequeathed to truſtees, in truſt, to lay out the ſame 
0 lud to be ſettled and aſſured as counſel ſhould deviſe, unto and upon the — 


tees and 1 upon truſt, 25 to and for 5 — 4 5 | the Ambl. 676. 
Sr: male of his body, to take in ſuccgſſion and priority of birth, r de- 

4 wh of 12 iſſue ar then,. upon- further Lady and to and for the uſe 

l. and the heirs male of her body, to take in ſucceſhon and priority-of 

ih, remainder over. And the teſtator ordered the truſtees to pay the 

minder of the intereſt, dividends and profits, after deducting the ex- 

ment Fes of the truſt, until the purchaſe or purchaſes made, to P. and B. 

xeflively, and to their reſpedive ſons and iſſue male, who ſhould be 797 

: eh entitled to the rents and profits of the eſtates to be 

with rde the queſti n, whether the lands to be purchaſed ſhould be ſettled on 
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. #teoant in tail, or in ſtrict ſettlement upon him for life, with remain» 

TW his firſt and other ſons in tail-male, Lord Northington, on —_ 

1 breed the ſettlement to be made on himforlife. with remainder to hi 

ab xd other ſons in tail male. Upon a re- hearing, Lord Camden was clearl 

y bar opinion to confirm the decree, and took a diftinQion between the 

2 re a teſlator has given complete directions for ſettling his eſtate with 
a rect rec limitations, and where his directions are incomplete, and are ra- f ; 
fee; minutes or inſtructions: in the former caſe, he ſaid, the legal expreſ- \ 
1 wit © ſhould have legal effect, though perhaps contrary to his intention, as 5 
= Garth y. Baldwin ; in the latter, the court would conſider the intention, | 
u was d dieQ the conveyance according to it, Here, the intention was v N 
pn n; the teſtator directed the ſettlement to be made by advice of counſel, + 
ſame in ſucceſſion and priority. He meant ſomething different from an | 


eta], when he wanted the aſſiſtance of counſel; and though the 

« in ſucceſſion and priority might have effe & in caſe P. took an eſtate- 

4 not * . rr meant to give an intereſt to the ſons after the death of 

2 be latter clauſe put it out of doubt ; he there explained his meaning 

making uſe of — ons and iſſue, 

P. P. deviſed © to A. B. and C. and their heirs and aſſigns for ever, - 

it to the uſe of them, their heirs and aſfipns for ever, all his manors, Baſtard v. 

lads, f%c, in the county of D. and elfewhere, truſt, to ſet the Was 2D 

out in ſuch manner as they ſhould ap the benefit of his note, "Me 

ihe teſtator t) daughter J., and the rents and profits thereof, to lay 

ad apply for her moſt advantage, 232 unde her age of | 
. 31, 
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« 21, or be martied; and on her attaining that age, that the ſaig wulle 
« or the ſurvivor of them, or the heirs of ſuch ſurvivor, fhould,' a; 
« ſbeuld adviſe, convey, ſettle, and affure the ſaid manors, lands, tg, 
« or to the uſe of, or in tra for the ſaid I. for ber be, and gie b. 
« geath, then on the heirs of her body lawfully Ae 5. but in caſe his (ag 
« daughter ſhould die without leaving iſſue of her body lawfully begones 
& then he deviſed all his ſaid real eſtates to his brother J. P., his heirs 28 
« affigns for ever.” On a bill filed by the daughter and her huſband to hav 
the truſts of this will carried into execution, Sir Lleyd Kenyon, M. R 6 
clared, that on the rue conſtruction of the will, in the events which he 
happened, the real eſtates vught to be ſettled on Mrs Baſtard for life, wil 
' remainder to her firſt and other ſons ſucceſſively in tail general, remais 
der to her daughters io tail general, as tenants in common, with ew 
remainders in tail general, with remainder in fee ta 7 P. And his Hi 
nour ordered, that the Malter ſhould ſettle proper conveyanees accordir 
to ſuch directions, and that the defendants, the truſtees, ſhould e ccu 
Page. 61 the ſame. 1 


. wo les a ſettleme nt) Lady Laneſhorougb v Fox, Ca. temp. Talh. 262. 8 P. Doe v For 
' 1.413, Dough. 487, 8. Hubergham v. Vincent, 5 Term Rep. 92. 2 Vez. jon 204 8 
' , an cquitable eſtate for life cannot unite with a icgal eſtate- all, nor vice verjs Shaplaud 
Smün, 1 Br, Ch. Rep. 75. Knight v. Ellis, 2 Br. C. Rep. 570. 


nr £ rviſed the ſfurplusY Though P. Williams fays the p-rtics agreed, yet in 2 V<z. 657 In 
\' 'wicke fays, that Lord Cowper thought himſelf bound to agree with the thice judges, a 
20 d creed, f £ 


BY lv. 4. deviſed lands, in truſt, for B. for life, with a leaſing power, a 
„wms, after his deceaſe in truſt, for the heirs male of his body. Lord Keep 
35 Wot decreed an eſtate tail to be conveyed to B., although he admitted, th 
(e. s. C. upon articles of marriage, founded upon an agreement, B. might in ſug 
+ in Abr. caſe be made only tenant for life; but in a will (he ſaid) you muff tale we 


1 t. Deviſe . | 
. b 9, pl. 7. as you find them, | 


5 C more Fully reported, | 


Lerth v. Lands were deviſed to a truſtee, in truſt, ta pay the. rents and pro 

— to H. for her ſeparate uſe during her life as if the were ſole, and 

© * - her deceaſe, to pay the ſame to E. her ſon for life, and afterwards to} 

the ſame to the heirs of his body, and for want of ſuch iſſue, to pay 

{ame to all and every other ſon or ſons of the body of S. begouen, & 

r Hardwicke decreed a conveyance in tail to B. of the eſta ſo 

viſed. 5 

Wright v. | A teſtator deviſed to truſtees and their heirs, upon truſt, after bis des 

1',a:10n, by and out of the rents and profits to raiſe gool. with intereſt, aud] 

„ Fes C the ſame to his five grandchildren z and ſubject to the raiſing and pa 
Amb, act of the ſaid 5ool., and the intereſt thereof, to the uſe of his nephe® 

5. C. life; ſubject nevertheleſs to his nephew's qualifying himſelf according! 

proviſo thereinafter contained, with remainder to the ſaid truſlees and ib 

heirs to preſerve contingent remainders, with the remainder to the 

the beirs male of the ſaid 7. R. and their heirs, provided that, in caſe 

ſaid nephew T. K. chould die without having any iſſue male of bs * 

Fring at his death, theo he charged the premiſes with 100% 4. Pert 
aa nigces,. if then living, at their ref ive ages of 48200 5 
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. 
* 


nm mm nr 


DEVISES. 375 


\ ſoon as conveniently could or might be after the, death of the ſaid 7. 
. without iſſue male as aforeſaid, by and out of the rents and profits of 
te premiſes, to raiſe and pay to his ſaid two nieces, the ſaid 100). 8 
ind for default of ſuch iſſue male of the {aid T. R. then he deviſed the 
iſes (ſubje& to the payment of the ſaid 500/. and 260.) to the u 
f all and every his ſaid five grandehildren, or ſuch as ſhould be living at 
time of failure of iſſue male of the ſaid T. R., to take as tenants in 
common, and to their reſpective heirs and aſſigns equally to be divided 
rveen them, ſhare and ſhare alike, ided that the ſaid T. R ſhould, 
anediately after the teſtator's death, be placed" out an apprentice to a ſur- Yi: 
u, or ſome other good trade, for ſeven years, or elſe be ſent to ſome B's 
college in Cambridge, there to continue till be was qualifiedto be ordained 3 

\ clergyman; and in caſe he ſhould refuſe or negle& to be put out, and Rap 
continue fuch apprenticeſhip, or qualifying himſelf to be ordained a eler- +. 21 
n, then his will was, that the eſtate ſo before limited to the faid T. | 

R. for his life, ſhould ceaſe and determine and be void, as if he had been 
dul, and that the ſaid premiſes ſo limited to the ſaid T. R. for his Ie, 
ad bi iſſue male as aforeſaid, ſhould thenceforth revert over, and go and 
remain to the uſe of ſuch of his five grandchildren as ſhould be living, to 
be equally divided amonglt them, and to their reſpeQiye heirs, as tenants 
n common. Lord Keeper Henley determiced, that T. R. took an eſtate · 
tal 


A teſlator, after giving certain lands to truſtees and their heirs, in the Auſten v. 
inl place io the intent his ſiſters ſhould reſpectively have an annuity, or A bl. | 
rnt-charge of 8o/. for their lives, with power of diſtreſs and entry; and - ths 744 
ſibje& thereto in truſt for P. for life, remainder to, truſtees to preſerve, * 
56, remainder to the heirs of the body of P., remainder to his own right | 
lein; gave the reſidue of his clonal eſtate to truſtees, in truſt, to buy 

kads in fee · ſimple; which he directed ſhould remain, continue, and be 

to, for, and upon ſuch and the like eſtate and eſtates, uſes, truſts, intents, 

ud purpoſes, and under and ſubject to the like charges, reſtrictions, and 
imitations, as were by him before deviſed, limited, and declared of and 
concerning his lands and premiſes thereinbefore laſt deviſed, or as near 

tdereto as might be, and the deaths of perſons would admit. It was ad. 
piped by Lord Keeper Henley, that P. was entitled to an eltate-tail in the 

kads to be purchaſed... 

A teſtator deviſed his eftate to truſtees, to raiſe money (in aid of his Jones v 
prrlonal eſtate) for payment of debts; and after payment of debts, and Morgan 
her limitations to the uſe of his youngeſt ſon, and the heirs male of his 1 
body, in the ſame manner as thoſe following to his eldeſt ſon /., to the k 
W of bir ſon W. for and during his natural liſe, without imbeachment © 
wafe, and ſram and after his deceaſe to the uſe and behoof* of the heirs 
7 the body of his ſaid fon lawfully begotten, feverally, reſpeAively, and in 
ena nder, the one after the other, as they and every of them ſhould be in ſe- 
wry of age and priority of birth, with remainder over. Powers were 
(ren to the teſtator's ſons, whilſt in poſſeſſion, of leaſing, making join- Fe |! 
tres for wives, and raiſing portions for younger children. Upon a claim 1 
h the rer repreſentative of W., to the amount of an incumbrance ; 

I 


: off in exoneration of the eſtate, one point inſiſted up- 170 | 
in anſwer to it was, that JF, was tenant in tail; and therefore his pay- | 7 
17 the incumbrance was ap exoneration of the eſtate. And Lord A 
beans how opinion, that . took an eftate-tail. boy decifion of *Y 

* werer, oy not depend mer e pn the at the deviſee 1 
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taking an eſtate- tail; but the complexion of the chancellor's ar kin; 
and — inferences from them, leave little room to doubt that his decifee 
would have been the ſame, if it had turned on that point. 
Goodtitlev. 4. deviſed to his daughter B. for life, and after her death to her kr. 
— 6. ful iſſue, and if ſhe ſhould have no iſſue, that ſhe ſhould have power u. 
* * diſpoſe of the eſtate at her will and pleaſure. B. was the teſtator's ber 
at law, and died without iſſue. She took an eſtate-tail, and a contingent 
fee by the will, and had a fee by deſcent. - 
Miller v. Lands were deviſed to M. and his wife for their lives, remainde 
to the next heir male of their two bodies, It was holden a deviſe i 
© tail; for that a deviſe to the heir male was a deviſe in tail, unleſs ther 
are words of limitation ſuperadded, ſo as to bring it within the rea 
of Archer's caſe; and that the words firſt, next, or eldeſt made no di 
ence. | 
Goodright A teſlator deviſed lands to N for his life, and after the deceaſe of N. 
v. Pullyn, 0 the heirs male of the body . N. lawfully to be begotten, and his ben 
ag 1g: on for ever ; but if the ſaid V. ſhould happen to die without ſuch heir mak, 
729. 8.C. then he deviſed the lands to B., c.: The queſtion was, whether V 
1 Barnard. ö. took an eſtate · tail, or for life only, by the will? It was contended « 
S. C. 2 Eq. one fide, that the teſtator intended him only an eſtate for life, by his den 
TN ſing to him expreſsly for life; and then here were ſuperadded words, & 
' heirs for ever, engrafted on the words heirs male; that though theſe word 
heirs male were in the plural, yet the ſubſequent words his and for dſas 
of ſuch heir male qualified them, ſo as to make them Ggnify the ſame thin 
as next heir male in Archer's caſe. But the judges were all unanimow u 
opinion, that N. took an eſtate- tail, that the rule was ſettled fo firmly tha 
it was not to be diſputed. They held that the ſubſequent words bi an 
if he dies without ſuch heir male, were not ſufficient to reſtrain and abe 
the operation of the words heirs male and ſo qualify-them as to make the 
a deſcription of the perſon. | 
Morris. A deviſe to L. for life, then to the beirs of the body of L., and th 
cite da Burr, Geirs, and if ſhe died without ſuch beir of her body, then over, was bolde 
2102 2 to be an eſtate-tail, . $4 
Atk. 249. 
Dobber v. A deviſe was to the teſtator's eldeſt ſon WW. for life, remainder to! 
. firſt ſon for life, remainder to the right heirs male of his body; 
bl. 453 to other ſong of W. and the heirs male of their bodies; remainder tot! 
teſlator's ſon T. for life, and after to the firft heir male of his body; 
mainder over. The court of C. B. held, that the words heir male | | 
to be underſtood colleQively, and gave av eftate-tail to T., it being dilb 
guiſhed from Apgher's caſe, by no limitation being ſuperadded to the win 
Joſt heir male, and the word ff ignifying firſt in order of time. 
the court of K. B. affirmed the judgment of C. B. : 
chully. Again, a deviſe was to R. M and the firſt 2 male of his body, 
finchull, the heirs male of his body; and in default of ſuch ifſue, to E. A. di 
1 Att. 411: heirg male of his body, and their ifſues, remainder over. E 
wicke held, that R. M. took an effate-tail  _ 
Coulſon v. Again, a deviſe was to C. 8 life, remainder to truſtees 47 1 
8 Str pag” wot 3 during 1. 5 c of 1 oF ar 
A 245 of C. laufully begotten. n a queſtion, whether C. took f ry 
74 l. 4. or iſe a cals wes llted for e of the ju * 
certified, that by reaſon of the remainder interpoſing b N 0 
to C. for life, and the ſubſequent limitation to the heirs of his $09) 
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for life, not merged by the deviſe to the heirs of his body, 
* 22 an eſtate tail in remainder veſted in C. ! 
tor deviſed lands to his E e to hold to him during the term Roe v. 


aral life, and from and after his deceaſe to the uſe of he iſſue 2 8 
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A teſts 


47 * body lawfully begotten, and the heirs male of the body of ſuch 


e nale ; and for want of ſuch fue male, remainder over. The deviſee 
il no iſſue at the time. The court of C- P. held, that he took an eltate- 
ui: and one judge ſaid, he thought too great regard had been paid to the , 
nunc, ( heirs male of the body of ſuch iſſue.” | 
k deviſe was in the following u ords: After the deceaſe of my ſaid Sayer v. | 
« brother E. S., and on failure of iſſue as aforeſaid, I give the ſaid ſeve- May, 
« cal eſtates and farms to my brother G. S., and the heirs of his body, the — 
« wile having preference as aforeſaid, and ſucceeding according to their C. R. 250. 
« birthe, and to preſerve the contingent remainders from being barred during 5. C. 
« the ſe of the ſaid G. S., I give the ſaid eſtates and farms to my ſaid friend 
D. R.; and on failure of iſſue of the faid G. S., I give the faid eſtates 
« od farms to my ſaid niece M. C.“ On the death of E. S. without 
fie, the queſtion was, whether G. S. took an eftate tail, or an eſtate for 
i ooly, under the will? The court held, that the whole inheritance 
ws not veſted in the truſtee in this caſe ; that he took only a deſcendible 
Freehold during the life of G. S., for the word efates there meant only 
de thing and not the intereſt, it being coupled with the word farms : 
hat by inſerting the limitation to the truſtee next after the limitation 
oC. f., the caſe would be like Coulſon v. Couron, with this difference, 
tat it would not be quite ſo ſtrong; becauſe the eſtate was not given 
aprefely to C. S. for life They referred to Lord King's opinion 
18 Papillon v. Voice, that the limitation to truſtees did not control the 
thite-tail 3 and the court declared, that G. S. was entitled to an eftate- 
ui, | 
A teltator deviſed, after his wife's death, and failing iſſue of her body, King ». 
a meſſuage, Oc. in A. to F. H. for life, remainder to the iſſue male of Bun chell. 
7. H., and to his and their heirs, ſhare and ſhare alike ; and for want ow 7% 
« ſuch ifſue, to the iſſue female of 7 H, and her and their heirs; and — 3 = 
fer want of ſuch ifſue, to V. B., his heirs and aſſigns for ever. He alſo 38. G0. 
pre other houſes at R. to his wife, remainder to J. H. for life; and 
hom and immediately after the determination of that eftate, to the iſſue 
ut of the body of J. H. and to their heirs ;_ and for want of ſuch iſſue, 
R., his heirs and aſhgns for ever; with a proviſo, that the bequeſt 
ud limitation of all the premiſes limited to J. H., and ſuch iſſue male and 
vas upon a ſpecial conſideration, that if J. H. or his ifſue, or any 
# them, ſhould alienate, mortgage, or incumber, or commit any act or 
ed to alter, change, charge, or defeat the bequeſts, they ſhould pay, 
bei and he did thereby charge the premiſes with the payment of 2000, 
moſuch perſon or perſons, his or their heirs, as would, ſhould, or ought 
b take next by virtue of any of the bequeſts or limitations. J. N. havi 
© ſon, but two daughters, who were heirs at law of the teſtator, he — 
md his daughters, in ſuffering a recovery of the eſtate in M.. Upon, 
Rich, the plaincf brought his bill for payment of the 2000. But Lord 
Leper Henley, after confderation, gave his opinion, that F. H. took an 
tte-ail, and that the proviſo was repugnant to the eftate. | 
CV. deviſed to the defendant, and the iſſue of his body lawfully 28 
ide, living at hie death ; and for want of fuch ile, to the Uni- Cs! 
* 9 55 0 
verſity Ambl. 3g. 1 
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378 | DEVISES. 


verſity of Oxford, to be diſpoſed of in ſuch manner as by the will direged 
Lord Keeper Henley held, that it was a clear eſtate 72 
Hodgſon v. A deviſe was to A. for life, remainder to truſtees to ps; ; 
Ambroſe, ; . . | preſerve dont. 
Dovgl. 337. Bent remainders during A.'s life, and from and after his deceaſe, then to 
jad ent ia the heirs of his body. It was adjudged that 4. took an eſtate for life 
= affirm- yith a veſted remainder to himſelf in tail, the words ** heirs of the body" 


I 


e being words of limitation. | . 
Lords, Feb. - 


14, t78r. A teſtator deviſed all the reſt and reſidue of his eſtate, both real and 
Whatton v. perſonal, to his nephew 4. M. and his ſons in tail male ; and for wan, 
2 Bl. Rep. ſuch iſſue male, to his brother J. V. and to his ſons in tail male; ad i 
1083. failure of ſuch iſſue male, then to his (the teftator's) right heirs. Neithe 
| A W. nor F. W. had any iflue at the time of making the will, or a the 
death of the teſtator. Upon the death of A. V. without iſſue, the qua 

tion was, what eſtate J. V. took in the premiſes under the will? An 

the court of C. P. held, that, upon the will and circumſtances abt 

ſtated, he took an eſtate in tail male. 
Heny v. A. deviſed all his lands, Ec. to a truſtee and his heirs, in truſt, xt 


FFS FTS 


= 
.. 


3 part, to ſuffer the teſtator's wife Rebecca to receive the rents and profits k 1 
ep. PPE” herlife; and as to the ſaid part after his wife's deceaſe, and the refd wht 
after his own deceaſe, to other truſtees for 100 years, to raiſe 200“ there * 

for the uſe of his daughter Mary, and ſubject thereto, in truſt, to pay tl dex 

rents and profits to his daughter Rebecea, the wife of P. Barry, for bt and 

ſeparate uſe during her natural life; and after her deceaſe, * to the « tri 

«© and behoof of the heirs of the body of the ſaid Rebecca Barry lawhil ber 

* iſſuing ; the elder of ſuch iſſue, and his, her, and their heirs to inhe (ha 

« and take place before the younger of ſuch iſſue, his, her and their hei ta 

with remainders over in default of ſuch iſſue, Both the daughters ſurm , d 

the teſtator, and his wife, and on the death of the latter, Rebecca Bu that 

entered on the relidue, and afterwards died, leaving two daughters, the out 1 

fendant Mary Anne, the wife of Ignatiut Purcel, and the plainuff Jo a er 

the wife of Francis Heny, and no other iſſue. The queſtion was, whett A 

ou fleny took any and what eſtate in any and what part of the pr ad 

es? And the court of C. P. certified, that the defendant May 4 * I 

Purcel took in the firſt place an eftate-tail in the whole of the premi "th 

and that the plaintiff Fane Heny took an efſtate-tail in remainder, . je 

pectant on the determination 4 the precedent eftate-tail, in the i 

of the ſame premiſes, with remainders over in default of the hein of | * 


bod * 
Fe 2 Mulgrave deviſed his eſtates real and perſonal, in theſe wor 
1 vis. © in truſt to T. Ne. for my firſt and every ocher ſon in tail 
Rep. 320. failure of ſuch iſſue, to my brother H. and his firſt and every other 
ja tail male; failure of ſuch iſſue, ta my brother E., and his frl 
% every other ſon in tail male; failure of ſuch ifſue, to my brother 


« and his firſt and every other ſon in tail male; failure of ſuch iſſue, 


% my daughter C., and her firſt and every other ſon in tail male; 10 . 
« failure of ſuch iſſue, to her eldeſt daughter, and her firſt and — 


« other ſon in tail male; failure of ſuch iſſue, to her daughters ref 
« tively in ſucceſſion ; failure of ſuch iſſue, to the laſt ſurviving 
« Mulgrave: in all the foregoing cafes without 2 of 
| * other than wilful.” Then, after making a proviſion for his dap 
« the purchaſe of the Zyth rectory, be applicd to that pupoſe 8309 
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« Sir J. S can complete the title; and the renewals to be made by the 
» tenant for life.. I name the executors in truſt of this my will Mrs. 
J. J. my brother F. P., or whichever of my brothers may ſucceed 
4% the eſtate” It was adjudged, that B. took only a life eſtate, with 
remainder in tail to his iſſue. | | 2 
A telator appointed his couſin Solomon Fell ſole executor of his will, REN 
1 heir for life of all his eftates (except, &c.), and after his death to his 3 
0 Thomas Fell, and his heirs male for ever ; but if ſaid Thomas ſhould 
4+ vithout iſſue, then to his next heir male for ever, the elder to be pre- 
{red before the younger; and if no iſſue male left behind ſaid Solomon, 
then the eſtate to devolve to the females ; and if no females, then my 
lad couſin Solomon to give and diſpoſe of the ſame as he ſhall think fir. 
The teſtator died without iſſue, leaving Solomon Fell (the father of the de- 
lndant Solomon Fell, the deviſee named in the will) his'coufio and heir 
i ay, who afterwards died, leaving the defendant Solomon Ful his gnly 
{a ud heir at law. The defendant Solomon Fell had, at the time 
wiator's death, and at the time the ſaid will and codicil were made, 
Then: bis eldeſt ſon, and the plaintiff his only daughter, and no other 
cidren living; but he had had another ſon named Solomon, who was dead 
vhen the will was made; but the teſtator, though he knew that the de- 
{ndant had had ſuch a ſon Solomon born, did not then know that he Was 
lad. Thomas Fell, the ſon of the defendant, died ſoon after the teſtator, 
ud the plaintiff was the only ſurviving child of the defendant. A bill 
bring filed by the plaintiff to reſtrain the defendant from cutting down tim- 
ter and committing waſte on the eſtates deviſed, a caſe was ſent out of 
Chancery for the opinion of the judges of the court of C. P. as to what 
de the defendant took in the -premiſes under the will; and whether the 
pkintiff took any, and what —— in them. And the judges certißed, 
that the defendant took an eſtate for life; and his ſon Thomas dying with - 
at iſue, his daughter, the plaintiff, took an eſtate in tail general, and that 
4remander in fee-fimple was veſted in the defendant. | 
A Teſtator, after giving different annuities to an only ſon, increaſing Daintry v. 
2 (ifferent ages till 30, and to be paid bim until he married, deviſed thus: D. intry, 
* In caſe my ſon ſhall happen to marry before he attains the age of 30. be Ro 
* then I give and deviſe to him and the heirs of his body all my real and OPT 
" perſonal eſtates, fc.z and if my ſon ſhall happen to die without leaving 
* the of his body, then I give and deviſe the ſame to my brother B. 
| un holden, that the fon took an eſtate - tail in the real eſtates, and the 
ſonal eſtate abſolutely. | 
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(:) Of Terms for Years, and uncertain Jntereſts 
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12 deviſu) See acc. Lancaſter v. Thornton, 2 Burr. 1027, Yates v. Compton, 2 P. 
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(F) Df Deviſes fo2 the Payment of Debts. 

\ Man ſeiſed of copyhold lands ſurrenders them to the uſe of his will, Newman 
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Bowler v. 
Smith, Pr. 
Ch. 264. 


| Tamil 
v. May, 
1g. 36. 


of age. 


Harris v. 
Ingledew, 
3 P. Wms. 


| 
Legh v.Eail 
of War- 
rington, 
4 Br. 

, Hatton 
| +, Nicholls, 
Ca. temp. 
Talb. 110. 
Iypet v. 


Carter, 1. Vea. 499. Earl of Godolphin v. Penncok, 2 Vez. 271, ſimilar deciſions on une 
the ſame words. 


Thomas v. 
Britnell, 
2 Vez. 313. 


_ duBiedy I deviſe all my gate, both real and perſonal, to J. S. It wa holder 


| Whatſoeyer, upon condition that ſhe 2 his debts and legacies; and by 


O.“ following; that is to fay, /mprimis, I will that all my debts which 
* 4 ſhall owe at the time of my deceaſe be diſcharged and paid.“ Lo 


_ firſt place for payment of the legacies mentioned in his will. On 3 
their debts, in aid of the perſonal, ſo far as that proved deficient, 10% 


vill the court 0 1 take the whole real to be charged with debts, I 
erg is no exprels lien on the real by theſe general words, apd ane 


DEVISES. | 


by the Lord Chancellor, that this ſhould amount to a deviſe to ſel for 
payment of bis debts. | : 
| One deviſed in theſe words: A io my temporal eflate, wherewith Gy 
bath blefſed me, I give and diſpoſe thereof as follows : Firſt, I will thy gg 
my debts be juſtly paid, wwhich J. ſball at my death ove or fand indebted ia 5 
any perſon or perſons whatſoever ; alſo I deviſe all my glate in G.R 1, 
— This eſtate in G. was all the real eſtate the teftator had, Per Lord 
Keeper, this will creates a charge on the real eſtate for payment of ky 
debts, 7 

R. M. ſeiſed of freehold and copyhold land, ſurrenders to the uſe of 
his will, and then deviſes to his wife all his goods, chattels, and eſs 


=> TS STHS PF 5 


the will bequeathed Gool. to the defendant his eldeft ſon and heir, and 
ocl. to the plaintiff his daughter,” and other legacies to other people, and 
4 ſurplus of his eſtate, after his wife's death, to be equally divided be. 
tween his four children, and made his wife executrix, and died, learing 
the defendant, his ſon, an infant; and the wife died before probate, 
This bill was brought by the creditors and legatees to have the eflate fold 
to pay them; and the court was of opinion, that the words goods, cha 
tels, and eflate whatſaever, with all the other circumſtances of the 
and the perſonal eltate falling ſhort, would paſs the teſtator's lands wel 
enough, and decreed a ſale, and the heir to join when he came of ap: 
but he being an infant, they gave him a day to ſhew cauſe, when he cim 


So, where a will began, As ta all my worldly eſtate, my debt: bay 
«© frft ſatisfied, I deviſe the ſame ag follows: the real eſtate was hold 
to be charged, nothing being deviſed till the debts are paid. 
So, where a will began. As to my worldly eſtate, which it bu 
«© pleaſed God to beſtow upon me, I give and diſpaſe thereof in mant 


King decreed, that theſe wards created a charge upon the real eſtate fl 
ſuch debts as the perſonal eſtate was not ſufficient to pay z and this decre 
way affirmed in the Houſe of Lords. 


J. F. by his will, firſt, orders all his debts and funeral expences to 
honourably paid after his deceaſe. In a ſubſequent clauſe he deviſes pan 
cular premiſes, (enumerating them,) excepting H. and R.; all which 
merated premiſes, except H. and R., he deviſes to truſtees, by and 
of the money ariſing by ſale, and out of the rents and profits 
the mean time, in the firſt place to pay and diſcharge his debts, fu 
expences, and all Jegacies.given by this will, or by other writing un 
bis hand. He -l. — 9 ſays, that H. and R. (hall be in! 


in 


Lz = 


411 


by creditors to have the real eſtate by the will ſubjected to the 2 | 


* 
= 


ing, that the whole real eſtate was by the will eſtabliſhed as 2 fund for d 
purpoſe ; Sir J. Strange, M. R. ſaid, that though on the frit part of 


F 


SE; 
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+ reſtator diſtributes ſuch port of his real eftate for debts, and ſuch for 
kgacies, it is too much to lay hold on the general words to ſay, the whole 
hould be charged with payment of debts. It can be done only by impli- 
ation on the general words, which may be explained afterwards, and 
at implication deſtroyed. Cooſequently, the plaintiffs can only have a 

e for an account of the perſonal eſtate in courſe of adminiſtration, 
ud then the other parts of the real eſtate, except H. and R., for payment 
* where there is a clear, full charge of the whole real eſtate in aid of Elliſon v. 
the perſonal for the payment of debts and legacies, this ſhall not be re- ray $68 
trained by a ſubſequent deviſe of a particular part of the real eſtate for tha: 
pode, unleſs negative words are 457 9 Fab of 9 * 

will began thus: As to my worlaly eftate, & of the ſame as fol- Davis v. 
ha, after my debts and legacies paid; and then gives 44 * — phe oe 
zons to the teſtator's daughters; and then ſays, that © after all my 183. "oy 
6 laces paid, the ſurplus of the perſonal eſtate ſhall go to the ſon, s 
Afer which follows a deviſe of land to the ſon; but if he dies without iſſue 
in the life of any of the daughters, then to the daughters. There was a 
ſufciency out of the perſonal eſtate to pay great part, though not all of 
the legacies. It was holden, that the land was not chargeable to ſupply 
the deficiency. 
(If lends are) But where the introductory words were, © Firſt, I will and direct 1 2 os 


# legal debts, legacies, and funeral expences ſhall be fully paid;“ it was holden, that they did 
got authoriſe the raiſing of pecuniary legaci-s out of the real eſtate to the loſs and diſappoint- 


* nent of ſpecifick deviſees. Krightley v. Keightley, 2 Vez. jun. 328. 

i But notwithſtanding theſe caſes, a court of equity will not decree a ſale of (5) Ivy v. 
r ods, if no time for payment 5) be appointed; or if any other mode is 883 *. 
* * to ſatisfy the charge (c), as if the inſtrument contain a power of 2 3, 
þ , or of mortgaging the premiſes; or if it diſtinctly appear, that the 13. s. C. 
Lo mu and profits were excluſively intended to ſatisfy the charge (d). And Evelyn v. 


* debts, it reſtrains it merely to a payment of rents and profits. But if | N rom $50, 
"it had been a truſt of the rents and profits, the term might have been Cu 
ah # ſold for the ſatisfaction of creditors.” —* But where there are other ſupra. 


* limiting words following rents and profits in a truſt for payment of debts, Mills v. 


h caſe he ſhould die without iſſue, he deviſed his eſtate of B. (ſubje& to 2 Ark. 104. 
le charge) to truſtees in truſt to pay the yearly rents and profits as fol- ( f)Lingard 
bn, on, in diſcharge of his wife's jointure, and his ſiſter's annuity, and "Ea"! of 
Aer of ſuch of 


MB 


and 
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and immediately after the payment of his debts, then 2000 in Het 

=_ io0l., and nx Prion annuity of gol. to his fiſter. And as To A 
Wy | due of the rents and profits, he gave them to the firſt and other ſom o 
4 H. B., with remainders over. On a bill filed by the ſpecialty credit 
: and annuitants againft Lord Derby a mortgagee, and the other pri 
praying an account of the perſonal eſtate, and that if it ſhould prove inf 
| cient to pay the debts, the deficiency might be made up by fale of th 
49 real eſtate ; the Maſter of the Rolls had ordered the money for the pay: 
"I ment of debts to be raifed by mortgage; but it appearing that a ſufficen 
ſum could- not be raifed by that means, the queſtion was, whether the 

court could, under the will, decree a fale ?-By Lord Longbbormgb: 

Where the deviſe is to pay the debts out of the profits of the eftate, it i 
equivalent to a deviſe to the truſtees to ſell, and a decree for a ſale is oll 

an execution of that truſt. But I am afraid you will find, that both by 

the words and cooſtruction of the ſtatute of fraudulent deviſes, where there 

is a deviſe for the payment of debts, it takes the caſe out of the (tame, 

and it ſtands as it would have done before the ſtatute was made: the ert. 

ditor can come only as the will directs. I take it to be the clear intent 

of the teſtator here, that not an acre ſhould be alienated for the paymer 

of his debts ; therefore, there cannot be a fale.—But it is to be obſerred, 
ER v. that Lord Thurlowe was of opinion in a ſubſequent caſe, that in order 
2 Br. Ch. to take a deviſe of real eſtate for the payment of debts out of the ſtatue 
Rep. 614. agaioſt fraudulent deviſes, it mult be effective; and therefore where a te 
tator, after generally charging his real eſtate with his debts, had deviſed 

a particular eſtate to truſtees for that purpoſe, excepting the manſion-houle, 
his Lordſhip ſaid, that if the maſter reported that the debts could not be 
id by the means provided in the deviſe, he ſhould either here or in the 
ouſe of Lords (unleſs the Houſe over-ruled him order the eſtate to be 
fold, notwithſtanding the ftatute ; and conſider it fo far as fraudulent: 

that in the preſent caſe, he ſhould order the deviſed eſtate to be ſold 
without including the capital manſion-houſe, if, without it, the eſtate wa 
ſufficient for the payment of the debts ; if not, the manſion-houſe mult bd 
fold. 


In what caſes a deviſe for prone of debts will make the eſtate eithe 
legal or equitable aſſets, ſee tit. Executors and Adminiſtrators, vol. il 


P. 59. 
(G) Of Deviſes by Jmplication. 
Tyte v. O, on the other hand, if an eſtate is deviſed to A. and his heirs, ! 
Wilt ſhall not be controlled and cut down to an eſtate-tail in reſpect of tl 
Telb :! words, © and if he die without heirs, remainder to B, if B. is a fir 
ger and cannot be heir to 4. | 


Highams, If an eſtate be deviſed to A. and the heirs male of his body, and 
8 he die without iſſue of his body, remainder over; and A. die withou 
T6 EZ: iſſue male, having iſſue female; uo eſtate will ariſe to ſuch iſſue mal 
Moor, 124. implication. 

Lad 

1 v. Pox, Ca. temp. Talb. 262. Bodens v. Watſon, Ambl. 478. 5 


Page 68 ; 
er tale) Although the rule here laid down, that an eſtate expreſily defined by the t 
tator ſhall not be enlarged by implication, be generally true; yet if the manifeſt general inte! 
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require it, courts of juſtice will, ia order to eſſectuate ſuch general Intent, diſregard 
intent, however expreſaly declared, if inconſiſtent with the general intent. See the 

n, 4 Term Rep. 82. Robinſan v. Robinſon, 1 Burr. 44. and other caſes 
Tr. 58. note (5) by Mr. Fonblanque. 


b boving iſſue) That when expreſs and diſtin eſtates are limited to two or more, and their 
renal and relpeRive iſſues, and for want of ſuch iſſue over, erois iemainders thall not be implied z 
the words ſevere! and reſpectiue ſevering the title; ſee Davenport v. Oldi-, 1 Atk. 599. Williams 


to croſs remainders in a will, it may be obſerved, that the preſumption is in favour of them, 
4 they are to be raiſed between #200; but Where between more than teu, it is againſt them. 

Kit it being only 2 preſumption, it may, of courſe, be rebuited in either caſe by circumſtances of 
110, manifeſt intention. The words © in d-fau/t of ſuch iſſue, and a devile over of all the teſta- 
is eſtates, have been holden to raiſe croſs remainders. Phipard y.. Mansfield, abi ſupra. Com- 
kr r, Hill, 2 Str. gbg. Atherton v. Pye, 4 Term Rep. 710. Wright v. Holford, Cowp. 31. 
del by the name of Wright v. Engleficld, Ambl. 468 and by the name of Wight v. Loid Ca- 
nn, b Br. P. C. 156. Holmes v Willett, 1 Freem 483. Marryait v. Vownly, 1 Vez. 102. 
The preſaming againſt croſs remainders between more than two, was for a technical reaſon, be- 
arſe the law avoids the ſplitting of tenures. 1 Vez. 104-5 per Lord Hardwicke. 


Where an e' preſs eſtate-tail is given by the will, it will not be enlarged Doe v. 

Io: deviſe in fee by implication, from the land's being charged with the _ 
nent of annuities, or of a groſs ſum, not even if it be a charge in fee 3 Peng v. og 
fr the charge in ſuch caſe ſhall iſſue out of the whole eſtate, and not out of s81xer, 
teparticular eſtate only; and being governed by the directions of the will, 5 Term 

t fall take effect according to the limitations thereof, and affect the whole — oh 35. 
henitance. | — 
Cro. Jac. 427. 


——_—— 


) Of executory Deviſes of Lands of Inheritance: 
and herein of Contingent Remainders, and Croſs 
kemainders, as far as they relate to this place. Page 7: 


T is the definition commonly given of an executory deviſe. But it Fearne's 
has been objected to as defective in point of accuracy and preciſion, Executory 
ulnuch as it is not confined to executory deviſes only, but embraces every 2 
bod of contingent intereſt in lands given by deviſe, and ſome contingent 1, 2, Ke. 
ſtrreſts by deviſe are contingent remainders. An executory deviſe is, 

cy, ſuch a limitation of a future eſtate or intereſt in lands or chattels 

[dough in the caſe of chattels perſonal, it is more properly an executory le- 

zs the law admits, in the cafe of a will, though contrary to the rules 

| Imitation in conveyances at common law. It is only an indulgence al- 

wed to a man's laſt will and teſtament, where otherwiſe the —_ of the 

Ml would be void; for wherever a future intereſt is ſo limited by deviſe, 

v fill within the rules which the law has preſcribed for the limitation of 

urgent remainders ; ſuch an intereſt is not an executory deviſe, but a 

it remainder. 


Wory Deviſes, 4th edit. 5. 


wu 23 ſhe was then ſuppoſed to be enfient with, and to the heirs of ſuch Wickett, 


child 8 


1 Rrowne, 2 Str. 996. Pery v. White, Cowp. 777. Phipa.d v. Mansheld, 74, 800. With teſ- 


| P 
It in a will) Doe v. Holmes, 3 Wilſ. 237. 241. 2 Bl. Rep. 579. 8. P. Goodtitle „ulla 
Doogl. 553, Doe v. Morgan. 3 Verm Rep. 763. S. P. Walter v. Drew, Com, Rep. 374. 
7. Wealthy v. Boſville, Ca. temp. Hard w. 258. 8. P. Carwardiac v. Carwaidine, Pearne's 


Ateſlator deviſed lands to his wife for life, and after her death to ſuch Gulliver v. | 
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child for ever; provided that if ſuch child as ſhould happen to be 
ſhould die before the age of 21 years, leaving no iſſue of its body, the rer. 
* * Gon ſhould gg over. The court held it to be a deviſe to the wiſe, remis. 
der to the $a in contingency in fee, with a deviſe over, which they held 
a good executory deviſe, as it was to commence within twenty-one 
after a life in being; and that if the contingency of a child never happened, 
then the laſt remainder was to take effect upon the death of the wife: th 
the number of the contingencies were not material, if they were all to hy 
pen within a life in being, or a reaſonable time after. 

1 Wilſ, 225. So, where a teftator deviſed to his wife for 3 years, remainder to his fo 
* for 99 years, if he ſhould. ſo long live, remainder to him for 99 yen, j 
Carleton. ſuch wife as he ſhould marry ſhould ſo long live, remainder to the her: 
| his ſon's body, and the heirs of their bodies; the court held the deviſe i 
; the hrirs of the ſon's body good, as an executory deviſe, being to take plac va 
in futuro. within the compals of a life in being. 
Harris v. Again, where a teſtator deyiſed his lands to C., for the term of go ye: 
Barne, from his (the teſtator's_deceaſe) if he ſhould ſo long live, and after the de 
4 Buir, termination of that term, be deviſed the lands to the heirs of the body of 
*t57- ſaid C. remainder over; upon a queſtion referred to the judges of 4. 38 
whether the heirs of the body of C. took any and what eſtate under the vil 

they certified their opinion, that the clear manifeſt intent of the teſtator 
dio give an eſtate · tail to ſuch perſon-as ſbould be heir of the body of C. « | 
" death, (the only determination of the go years term in the teſtator's view, 
' . to him and to the heirs of the body of the ſaid C. with remainder over a1 
- -— 'the will; which intent of the teſtator might by law take effect as an erec 
- tory deviſe, for the contingency mult happen within the compals of 21 
in being; and the freehold in the mean time being undiſpoſed of, delcence 
to the heir at law. 739 

Page 73 : 

- (if A. deviſes) It is inaccurate to call it a remainder, for the reaſon aſſigned for ihe ju 
proves the limitation was allowed to operate as an executory deviſe. PFearne's E. D. 4th ed. 15 


(One deviſe:) Thruſtout v. Denny, 1 Wilſ. 270. 8. P. 


2 Vez. 243 A deviſe was to two truſtees and their heirs to receive the rents unti T 
Brown- ſhould attain 21; and if B. ſhould attain 21 or have iſſue, then to 8. 

Edwards. the heirs of his body, but if B. ſhould happen to die before 21 and with 

iſſue, remainder over; B. attained his age of 21, and afterwards died wi 

out iſſue : Lord Hardwicke, conſidering the word and as uſed for or, and! 

condition as diſ junctive inſtead of copulative, decreed that the rem 

over ſheuld take effect, upon the apparent intent of the teſtator, that it o 

= place, either in default of B. s attaining 21, or on his dying wit 10 

ue. 

S>uthby v. A feme covert, purſuant to a power, left her huſband the profits of 

3tonebouſe, tain eſtates for life, and after his death her eſtates to her children, if 

Ver. 619. ſhould leave any to ſurvive ber; but in caſe ſhe ſhould leave no ſuch chil 

4 children, nor the iſſue of ſuch child or children, after the deceaſe of 

| huſband, ſhe gave the eſtates to J. K. making him her ſole beit in f 

of iſſue left by her. Lord Hardwicke held, that the children took e 

tail, and not in fee; and that the deviſe to J. K. was a vefled remand 

not a limitation to take effect only on the event of the teſtatrix's © 

without leaving any child or the ilbe of any kving at her deceaſe, 11 

laid the teſtatrix had only expreſſed the double contingency, v 
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in the caſe of every limitation in remainder after an eſtate- tail, vis, 
ere being no iſſue at all, or all ſuch iſſue dying without iſſue, 
But where a teltator deviſed to B. his ſon and heir, and if he died before Collinſon v. 
21, and without iſſue of his body then living, the remainder over, fc. and * 
J ſurvived the 21 years ; it was held, that he had a fee · ſimple immedi- YO: 
ach, and that the eſtate-tail was to ariſe upon a contingency which never 
Lend, as he attained 21, So, where the teſtator deviſed land to his 
vi till his ſon came to his age of 21 years, and then that his ſon ſhould x Eq. Abr. 
ure the lands to him and his heirs, and if he died without iſſue before his ſaid 188. pl. d. 
| then to his daughter and her heirs ; it was held to be. an executory 
tine tothe daughter, if the contingency happened; and that in the mean , _, 4 
dne the fee deſcended to the ſon, and if he attained 21, though he after- Barker v. 
wards died without iſſue, or if he ſhould leave ifſue, though he died before Suretees, 
21, yetthe daughter was not to have the lands; becauſe he was to die with- 28tra. 115. 
act iſſue, and before 21, to entitle her. | 
Mere A. deviſed his lands to truſtees for 500 years upon truſts, and, p Was. 
air the determination of that term to the firſt ſon, Qc. of B. (who had 28. Gore 
bo ſon born at the teſtator's death), this executory deviſe to the unborn v. Gore. 
n of B. was held good; becauſe it was clear the freehold muſt veſt, either 
ke birth of ſuch ſon, or on B.'s death without having had any ſon. 
de where one deviſed all his lands after the death of his executor, to A. prec. Chan. 
s executor's ſon, and his heirs for ever, but if A. died leaving no ſon, 67. Fairfax 
ba to that ſon of his executor, to whom he ſhould think fit to give them /. Heron. 
n vill; and for want of a ſon of his executor, then to B.; it was held 
pod executory deviſe to B. as confined to the period of a life in being. 
Where lands were limited by marriage ſettlement to the uſe of 4. and 
pwſe, for their lives, remainder to truſtees and their heirs during the 
of A. and his wife, to preſerve contingent remainders; remainder to 
irſt and other ſons of the marriage ſucceſhvely in tail-male, remainder ne kg 
heright heirs of J.; with a proviſo, that if the heirs of the wife ſhould Chanc. 
kn twelve months after the death of the ſurvivor of the huſband and Prec. 72. 
„ pay 4000“. to the heirs or aſſigns of the huſband, that then the fee N Pall. 
d remain to the uſe of the heirs of the wife : the Houſe of Lords held 37. 
dextcutory limitation of the uſe to the heirs of the wife to be good. a 
n vhere a teſtator deviſed to his wife for life, remainder to C. his ſe- 10 Mod. 
tn in fee, provided if D. his third ſon ſhould, within three months 419. Marks 
Els wife's death, pay 5col. to C. his executors, &c. then he deviſed 1 
me lands to D. and his heirs 3 it was adjudged a good executory 129, "ns 


0 D. 
85 Page 73 
*ne bawing) 8. C. cited and relied upon by the judges in Ca. temp. Talb. 232. 


Where the teſtator deviſed lands to his grandſon JV. and his heirs, and 
would die under age, then to his grandſon 7. and if T. ſhould die un- 
. then to ſuch other ſon of the body of his daughter M. S. by his 
Fav T. . as ſhould happen to attain his age of 21 years, remainder Caſ temp. 
$4 the teſtator died leaving two grandſons /. and T. who both T alb. 229. 
ale age; afterwards another ſon A. of the body of M. S. by T. 5. 3 
um; it was decreed a good executory deviſe to this after · born ſon A. F 
d attain his age of 21 years. 

A A. deviſed to B. his ſon all his eſtate until C. ſhould attain his Heath v. 

*1 years, and no longer; and afterwards ſaid, Item, I give and be- Heath, 


% all my meſſuages in H. and T. for ever, that is, if he have a r Br. Ch. 
K. VI. Cc fon Rep. 147. 


{ 
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ſon or ſors (who ſhall attain 21); but if my kinſman C. ſhall chance to dis 
ET without fon or ſons to inherit, my will is, that the ſon of my ſon B " 
we. | inherit; C. took an eſtate in fee at 22 years of age, ſubje& to be desen 1 of 
bl by an executory deviſe over, which was not confined to veſt on the dead 
I} | C. if he left iſſue, but awaited the event of that iſſue dying under 21 
5 which could not be decided until a period of 2 1 years after a life in being, 


Madoxy, It is the fame in regard to perſonal eſtate. For where the teſtator i 6 t 
Staines, queathed the reſidue of his perſonal eſtate to his niece A. for life, and aft 
2 FP. Wms. her death the intereſt to be applied for the maintenance of ſuch children 6 
621. ſhe thould have, until the ſons had attained 21, and the daughters 8e 5 
1 of age, and at ſuch their ages, to be paid their portions, and for way 
1 ſuch iſſue, then to the children of S.; the niece died without iſſue, and gef 


i was contended that the bequeſt over to the children of S. was too remas 
We | for if the words for want of ſuch iſſue ſhould ſignify for want of ſuch chi en 
. dren of A. as ſhould attain the ſaid ages, yet it would exceed the n then 
Maſſen- which had confined theſe ſort of bequelts (eſpecially of mere perſonal « 
burgh v. tates to lives in being: but Lord Chancellor King held it to be a goods cuto 


254. 257. ecutory deviſe, and cited the caſe of Maſſenburgh v. 4/b, where the like ii: 


304. ecutory deviſe of a term for years was held good. but 
Cai, temp. So, where the money in the orphan's fund and bank ſtock was limit ul 
Talb 245 by the teſtator in truſt for ſuch of his brother's children then unbom ler 
8 ſhould attain their ages of 21 ; it was adjudged a good executory deviſe with 
Beachcioft An eſtate by way of executory deviſe may be ſo limited, as that its uli km 
v. Broome, effect or not may depend upon the act of the owner of the fee, whichy 1 5 


4 Term cedes it. Thus, . by will deviſed his eſlates in B. except Cc. to bis 
ep. 40. F. and his heirs, &c. and the reſt of his eſlates to his ſon C. and his b 
c.; and if either F or C. ſhould die without having ſettled or othe 
diſpoſed the eſtates ſo deviſed, or without leaving iſſue of his or their 111 
pective body or bodies lawfully begotten, or having ſuch iſſue, ſuch! Ra! 
ſhould die before his or their age or ages of 21, and without leaving la e 
iſſue, he willed that the premiſes ſo given to ſuch of his ſons F. and C 2 
dying, ſhould go, and he gave the ſame unto the ſurvivor of them, his ls 
Ec. for ever; and if the ſurvivor ſhould die without having ſettled oro 
wiſe diſpoſed thereof, or of the eſtates thereby originally deviſed to hin 7 
Oc. and his ſon I. ſhould then be dead without iſſue, then be gave ut 
of the {aid deviſed premiſes as ſhould not have been ſettled or diſpoſed el 
aforeſaid, unto the right heirs of G. then deceaſed, in fee. V. died 
out iſſue, C. by leaſe, releaſe, aad recovery, conveyed part of the ell 
limited as above mentioned to J. S. in fee, and then died; after which 
died without iſſue. And the queſlion was, whether under the den 
C. and the conveyance by him, 7. S. took an abſolute and indefearal 
tate of inheritance in fee-ſimple? And it was held, firſt, that, on fiilu 
thr firſt limitation, the ſecond might have taken effect, as an execut9 

viſe, Secondly, that the teſtator had in expreſs terms given one 
one ſon and his heirs, and another to another ſon and his beim, 
either of them died, without having ſettled or diſpoſed of his eſtate 
without iſſue, then that it ſhould go over; that this was a lawful 10:21 
and that C. having ſettled and diſpoſed of the eſtate given to bin 
thereby defeated the limitation over. 

Page 74 

(C. ſeyel in fer) In the caſe of a future limitation to the unborn children of de tt 


grandſon, Lord Talbot thought its being limited per verba de prafents no ob ec i 15 
eſlect as an exccutory deviſe, Chapman v. Bliticti, Ca, temp. Lalb. 150. | 15 
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Tenant for life, remainder to his wife for life, remainder to his own right 
lars deviſed in manner following : Item, My lands at W. my wife is to 
« erjoy for her life ; after her deceaſe, of right it goeth to my daughter E. 
« forever, provided ſhe hath heirs ; if my ſaid daughter E. ſhould die be- DE? 

er. ſaid wife ſhould marry again M Abt v. 
« fore her mother, or without heirs, and my ſaid wi V again Hammond. 


„and have an heir-male, I bequeath him all my right to that eſtate; not 1 Str. 447 


» tioking I can ſufficiently reward her love: if my ſaid wife marrieth 2 Eq. abr. 
„gun and fails of heir-male, after her deceaſe and my daughter's, ſhe Weir 
Elling of heirs, I bequeath 50l. per annum of that eſtate to my brother „ 110. 
« 7 and his heirs for ever.” The teſtator died, the wife married again, pl. 33. 
nd had iſſue- male, afterwards the daughter died without iſſue. Upon a 

tion whether the heir at law of deviſor, or the heir-male of the wife was 
ited to the eſtate ? the court held the former part of the will to be no 
laiſe, but only a declaration how the eſtates were ſettled ; and therefore 
there being no particular eſtate to ſupport the limitation to the heirs-male of 
the viſe, it could not enure as a contingent remainder ; if it were an exe- 
aun deviſe, it muſt either be to take effect on the daughter's dying before 
ter mother, and without heirs (by taking the word or for and, and ſo con- 
hug it copulatively), in which caſe the condition had nor happened, be- IA 
ae the daughter ſurvived the mother; or elſe it was to take effect in ei- _— 
bal the events of the daughter's dying before the mother, or her dying 0 
vihout heirs: now one of theſe events had failed, becauſe the daughter 
ned the mother, and the ſimitation upon the other, viz. of the daugh- 
xs dying without heirs, was too remote. | a 
4.upon the marriage of her niece B. covenanted to ſettle lands (at or 2 Burr. 873. Wt, 


ter ſuch time as C. the huſband of her niece ſhould ſettle his eſtate to the . 3 * | 


ae uſes) to the uſe of herſelf for life, remainder to truſtees for 200 years, right. 1 

kmander to C. for life, remainder to truſtees to preſerve contingent uſes, L. 
* under to B for life, remainder to the firſt and other ſons of C. upon the * 
Tj of B. in tail ſucceſſively, remainder to the firſt and other daughters of 13 
10 Lon the body of B. in tail ſucceſſively, remainder to the right heirs of Bb tha; 


| Afterwards, and before any ſettlement was made, A. by her will recit- 
te articles, and that ſhe had agreed to ſettle the lands in manner afore- 
þi.deriſed the ſaid lands, c. and the abſolute inheritance thereof, to the 
kud behoof of the heirs of the body of the ſaid B. by any other huſband 
I begotten, and for want of ſuch iſſue, to the uſe of her nephew L., and 
ben of his body, with ſeveral remainders over; remainder to her on 
n heirs. A died ſeiſed; C. and B. his wife entered and ſuffered a 
aon recovery, in which they were vouched; the uſes of the recovery 

£19 C. for life, remainder to B. for life, remainder to truſtees to ſupport 
wugent remainders, remainder to the firſt and other ſons of C. and B. 
tively in tail male, remainder to the daughters in like manner, remain- 
u the uſes to be jointly appointed by C. and his wife, remainder to the 
heirs of B. N died without iſſue, afterwards-C. died; and the queſ- 
"a detwixt the heir at law of B. and the daughter of I. 

points upon which this queſtion depended were; ½. Whether the 
das to be taken as an execution of the articles? 24%, If not, whether 
Uateto the heirs of the body of B. by another huſband ſhould be tacked 
de eſlate given her by the articles? 3dly, Whether the deviſe to the 
'of the body of B. by any other huſband was not abſolutely void, being a 
n terbis de prefenti to a perſon not in ef ; and if ſo, whether L. did 
ke immediately, as much as'if there had been no preceding deviſe ; 
lei, whether the preceding deviſe to the heirs of tbe body of B. 
Cc 2 by 


4 
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by any other huſband, ought not to be laid out of the caſe, having become 
void in the event, fince the event of her having iſſue by any other baba 

never happened ? | | 
(a) It ap- After this caſe had been very fully argued, the court reſolved, that if ih 
pears !'rom will ſhould be taken as an execution of the articles, and as an actual def 
Andr em of the particular eſtates, according to the limitation contained in the articl. 


— rc then the ſubſequent limitation to the heirs of the body of B. by a fe 


traQedfrom huſband, would veſt in her as an eſtate- tail (in remainder), and, conl 
a copy of quently, the recovery by her and her huſband had barred the ſubſequent 
Lord Ken- mitation to L. But that it was unneceſſary to enter into the queſtion, wh 


okra ther the articles and the will could be tacked together ? becauſe if a deviſe 


that this the particular eſtates expreſſed in the articles could not be implied by co 
deciſion in firuQtion, ſuppoſing the deviſe to the heirs of the body of B. by a ſecond buſh 


be of 1% be void, the limitation to L. and the heirs of his body could not be 2 cot 
an V, . = : . n 
Goodright, tingent remainder (for want of a preceding eſtate). And it was too rem 


went upon as an executory deviſe; being not to take place after an indefinite faily 
the alterna- of iſſue of the body of B.; and being too remote in its creation, the ere 


tive, cither ” M , b 
/ e e could not vary the conſtruction: ſo that the death of B. without if 


having ta- could make no difference in the caſe. Therefore either way, L. co 
ken an eſ. have no title, unleſs it were conſidered as a preſent immediate deviſe to hit 
cate-tail by But the court held that neither the words nor tlie nature of the provifi 


n would admit of that conſtruction; and that it could not be imaginedth 


Gr deviſe A. intended to exclude the iſſue of her favourite niece B., in order to 
(tothe fer L. and his iſſue (a). 
heirs - 
of the body of the niece by any other huſband) being too remote, and, of courſe, the ſecond, 
court thought it unneceſſary to determine, whether the niece took an eſtate by implication; a 
according to Lord Kenyon's note, Lord Mansfield in giving judgment faid, © the whole of ! 
caſe comes to this; whether the teſtatrix intended by the vie to give the beirs of the body of 
mece A, I. by a ſecond byſband, the remainder, or reverſion, or eſtate, (whatever it is called), al 
the deaths of herſelf E . and A. I., and failure of iſſue between thein, or whether ſhe mc 
to give an eſtate in poſſeſſion to the iſſue of 4. L. by a ſecond huſband ;”* his Lordlhip, thereſ 
| Kar — that it was not an immediate deviſe,) put the caſe entirely on the remoteneſs of ! 
rſt deviſe. 


We have ſeen above that an executory deviſe is, properly, a future 
viſe to take effect at a period ſubſequent to the deceaſe of the teſtator; 
if the deviſe take effect upon a contingent event, to be decided at ot 
foe death, it is then a conditional deviſe. 
Frenchy, A. ſeiſed of divers eſlates in ſeveral counties of G., R., and &, in! 
Cadell, 8 land, by virtue of a ſetilement made by his mother, to the uſe of bin 
6 Br. P. CI for life, with remainder in ſtrict ſettlement, with a remainder in ſee· haf 
88. veſted in himſelf as right heir of his mother, made his will, in mas 
following, reciting that he had, by his marriage ſettlement, ſettled a j 
ture of 00 a.year upon his wife, and being deſirous to make 2 b 
proviſion for her, he thereby deviſed to her all the fortune he was eu 
to in her right, provided ſhe ſhould be content and ſatished therewith, 
with 2000. a- year out of his real eſtate, during her life; “ and upon d 
% iſſue male and female of his own body, he deviſed all his eſtue 
the counties of G., R., and &. to, truſtees, in truſt, in the ſitit place 
all his juft debts and legacies, and after payment thereof, and ſecuring 
proviſion made for his life, he limited his eſtates in the counties 
and S. to the uſe of his brother K. for life, remainder to bis firſt and 0 
ſons in ftri& ſettlement, with divers remainders over: and as to hit 


tates in the county of R., upon default of iſſue of his body, and un 
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gat of bis debts and legacies, he deviſed the ſame to his nephew C. for 
i. remainder to his firſt and other ſons in ſtrict ſettlement, with divers 
minders over- And he thereby bequeathed annuities to his /{fers, and 
fe ſmall legacies to bis nieces and other nephezvs, and deviſed his real 
tate, in default of i ue, to his daughters ſucceſſively, and the heirs of 
der bodies; and if there ſhould be any younger daughter or daughters, 
&o ſhould live to marry, to have ſuch portions on the eſtate as the truſ- 
a ind their heirs ſhould appoint. And by a codicil, after making ſome 
\berations with regard to the life annuities, and legacies bequeathed by 
u vill, he revoked the bequeſt of the money and ſecurities that he had, 

was entitled to, as his wife's portion, and bequeathed the ſame to the 
i-ne/lants and their heirs, to be laid out in lands, in truſt, for his grand 
whey K., with ſuch remainders as were limited of his eſtates in the 
andes of C. and S. The caſe aroſe on an appeal from a decree in favour 
of the deviſees, by the Lord Chancellor of Ireland, and the queſtion, ma- 
teral to the preſent ſubject in conſideration was, as to the validity of the 
teri of the lands in the counties of G., R., and S. It was contended 
uche fide, that the deviſe of them was void, for want of a particular 
ht: to ſupport it as a remainder, and too remote, after a general failure 
ſſue, to take place as a future or executory deviſe. On the other fide 
{vs argued, that the deviſe to the remainder-men, under the will of F., 
y, at his death, a deviſe in poſſeron, and not an executory deviſe. No 
ue was limited to the iſſue by the will; but it was plain he meant a fai - 
x of iſſue, living at the time of his death. The contingency was deter- 
wed the inſtant the will took place, viz. at his death. The firſt truſt 
410 pay debts, legacies, and annuities to his ſiſters for their lives; and 
could not have intended that thoſe truſts ſhould take place one. hundred 
two bundred years after his death. The legacy given by the codicil to 
, of which the firſt payment was to be made on the 1ſt of May or 
renter, which ſhould firſt happen after his death, ſhewed what he meant 
dying without iſſue, vis. if he ſhould have no iſſue, when his will ſhould 
keſct. And the codicil was ev preſſed to be an addition to the will, 
direfted, that the will thould ſtand in all points not thereby altered 
x therefore the legacies were, by the will and codicil, payable only on 
erent of his dying without leaving iſſue at his death. And by this 
alrftion, none of thoſe dangers could ariſe, which prevent the effect 
xecutory deviſes ; nor was any rule of law broken, And the appeal 
wdimiſſed, and the decree therein complained of confirmed. 


. 


Ide. deviſe, and bequeath,” Ec. and ſo gives all his eſtates in feve- 
wunues unto truſtees and their heirs, in truſt, to pay out of the rents, 
4, and profits unto the teſtator's ſiſter an annuity during ſuch time, and 
Lil his juſt debts, funeral exrpenges, and legacies (other than annui- 
) hould be fully paid and ſatisfied, and alſo other annuities and ſeve- 
kxcies, Then the teſtator willed that, immediately from and after 
ume as all his juſt debts, funeral expences, and the legacies given by 
vill (other than annuities) ſhould be fully paid and fatished, by his ſaid 
Wes, from and out of the rents and profits of his ſaid; eſtates ; and ſub- 
0 the annuities before given, he gave and deviſed all his eſtates, as 
vill is mentioned. A queſtion was ſent out of the court of Chan- 
| for the opinion of the court of King's Bench : whether the truſtees 
® vill took any, and <obat eſtate under the ſaid will? It was argued, 

; on 


c in the caſe of Wellington v. Wellington, which aroſe on a deviſe to 4 Burr. 
blowing effect, viz." . Item, in DEFAULT of iſſue of my own body, 2165. 
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on the part of the plaintiff that they took a baſe fee determinable 
payment of debts, legacies, and annuities ; that the default of iſſue of ti 
body was only a condition precedent. The teſtator was a batchelor ; his 
will was to take no effect, if he married and had children. That this 
deviſe being conditional, the court would ſupport the intention of the tel. 
tator. That the expreſhon © in default of iſſue of my own body,” 4h 
fered from ſaying ** on failure of iſſue of my own body ”; the latter ex 
preſhon ſuppoſed that iſſue would exiſt; the former did not. That i 
was conſiſtent with the event of ſuch iſſue never exiſting, as well as of the 
dying in his lifetime. That was not too remote for an executory dete 
It was to take no effect, if the teſtator ſhould have children at his dev 
He had only expreſſed what the law would have implied. E contra, 
was contended on behalf of the defendants, that the words, © in def 
« of iſſue of my own body,“ meant an indefinite failure of iſſue, and v 
therefore too remote in point of law. That though the teſtator wx 
batchelor, and might think it probable that he ſhould remain ſo, and there 
fore, in that event, might mean his deviſee over to take, yet, the (ar 
intention for them to take was as probable, in caſe a different event 
happened, namely, that of his marrying and having iſſue, and that if 
afterwards failing ; both diſpoſitions were equally reaſonable and prope 
and might (for aught that he knew to the contrary) be equally leg 
That the teſtator did not mean to give his truſtees a baſe fee. He on 
meant to give them an eſtate ** on failure of his own iſſue”, whenever the 
ſhould become extinct. Then, and not till then, his deviſees over 
to take. But that was a period too remote for ſupporting it as an ex 
tory deviſe. That there was no foundation to ſupport this deviſe, as 
immediate deviſe. Sed per Lord Mansfield, when a deviſe muſt take eff 
at the death of the teſtator, it is not properly an exc<cutory deviſe. 8 
a a deviſe is a deviſe upon a contingent event, which mutt happen at 
before the death of the teſtator; an executory deviſe is a deviſe that i 
take place in futuro. And the court certified that they were of opin 
that the truſtees took a fee, determinable when the purpoſe of paying t 
teltator's debts, legacies, and funeral expences, out of the rents, iſ\ 
and profits of the deviſed premiſes, in aid of the perſonal eſtate, ſhould 
performed. 


—_—_—— 


(K) Of Erecutory Deviſes of Leaſes fo Yea 
And herein of the Limitation of the Tzuſt at 
Term as faq as it zelates to, and agzees wit) 
Devile thezeof. 9 2 


2 Freem. O, where a leflee for 1000 years without impeachment of a 
210, deviſed to L., and if he ſhould die without iſſue, then to J. 
Burford court held, that the remainder was void, and that the whole velit 
v. Lee. I., his executors and adminiftrators. And where a perſonal eſtate 
2 Freem. deviſed to A., and in caſe ſhe ſhould die without iſſue, then '0 J. 
287. Anon. ns reſolved that the deviſe over to B. was void, and the whole de 
to A. 
Fitzgib. 68. Again, where A. poſſeſſed of a perſonal eſtate, appointed by wil 
e . it ſhould be ſold, and the money ariſing from the ſale be to the uſe of 
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(er M., and if ſhe ſhould die without iſſue, it ſhould go equally between 
in other fiſters 3 and in a ſubſequent clauſe it was ſaid, then after the death 
his ſiſter M. in manner aforeſaid, &c.; there, it was contended, that 
"though the firſt limitation to MH. contained nothing to reſtrain the gene- 
airy of the meaning, of dying without iſſue ; yet the words in the ſubſe- 
ent clauſe then after the death amounted to a reſtriction, which confined 
Loa dying without iſſue /iving at the death of M. But the court ob- 
bred that the words in manner aforeſaid, prevented ſuch a conſtruction; 
cauſe they referred to the firſt limitation, and were tantamount to a 
xpetitign of it 3 which being a dying without iſſue generally, the limita» 
don over was too remote, and therefore void. 

And ſo in a caſe of later date, where the teſtator faid, M. D. 1 
ul: my ſole heir and executrix, and if ſhe die without iſſue, then to go to 
L. I Lord Hardwicke held, that no authority came up to ſupporting 2 Atk. 308, 
he point, that ex vi lermini ſuch a limitation of a perſonal eſtate ſhould Beauclerk 
u confined to a dying without ifſue living at the death of the firſt“ Dormer. 
ale; and that as the limitation was general, and not reſtrained b 
xy circumſtance in the will, the deviſe over was void. And his lord- 2 Atk. 376. 
bp was of the ſame opinion th a ſubſequent caſe, when he ſaid, Where Saltern v. 

s there is a deviſe of a leaſe for years to a man, and if he die without iſſue, RR 

# remainder over; there is no doubt but the whole intereſt veſts in the 

# frit taker.” 

One deviſed money to be laid out in a purchaſe of freehold eſtates to be Hockley v. 

{led on his wife for life; and alſo gave his wife freehold and leafchold _ dey, 

ches for her uſe ; and from and immediately after her deceaſe, he be- —— _ 

qeathed the ſame, and every part thereof in the following manner, viz. to 

hs (on R. and his iſſue lawfully begotten, or to be begotten, to be divided 

ung ft them as he thinks fit : and if my ſaid ſon ſhall happen to die, without 

the lawfully begotten, my will is, that as well my preſent freehold and 

laſchold eſtates, as the eſtates hereby directed to be purchaſed, ſhall be ſold, 

ul the money ariſing therefrom thall be equally divided between my bro- 

„. R's children, my filter Vis children, and my ſiſter P.'s children. 

0 And I hereby order and direct, neither the eſtate directed to be purchaſed, . 

wr any of my preſent freehold or leaſehold eſtates may be ſold or diſpoſed F 

ef Curing the life of my wife or my ſon. One queſtion was, Whether the 14 

tenſe to the brother and ſiſter's children was or was not too remote, as de- * 

ruding upon the ſon's dying without iſſue? And it was held to be a con- ra 

tzency with a double . in one event a gift to the children of the 4 

ke, if he ſhould have any; and if he ſhould not have any child, that then . 
» 
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& eſlate ſhould be ſold for the purpoſes of the will. That he did not mean 
be eſtate to go as an eſtate-tail, but that the children ſhould take diſtribu- 
** in which caſe they mull take as purchaſers, and the conſequence was * 
tat K. took only an eſtate for life. He had a power to divide, and it was : 2m 
tient that the diviſion muſt take place at the death of R, which was "150 
thin the rules. Two events were provided for, 1//, There being chil- | 2» 
Wn of Richard, in which caſe they would take. 2dly, There being no N 
Wren, in which caſe the eſtates veſted in the perſons deſcribed. 

A tellator deviſed a term to his brother John for life, then to ſuch perſon Donne v. 
dhe ſhould marry, for her jointure 3 and after her death to the heirs of the Merrifield, 4 
wy of his brother John, and the executors, adminiſtrators, and aſſigns of . 88 1 
ich heirs, during the reſidue of the term; and for default of ſuch iſſue of 1530, cited 
A brother John, then to Henry Donne; the limitation to Henry was held in Ca.tewp, 
i; the words being taken to be heirs living at his death. — 

Where 


392 


1 P. Wms. 
534. 


Hughes v. to the ſurvivor : It was held, that dying wär bout children mult in this cale 


Chan, Prec, 


Sayer. 


528. 
Nicholls v, 
$kinner, 


Pinbury v. 
Elkin. 1 P. 
Ws. 563. 
Fi - 


v. Stratton. Words then after were taken to mean immediately after, and, conſequently, u 


3 Br. P. C. reſtrain the dying without iſſue to the time of her death. 
257. & Brooks v. Taylor, Moſel. 188. 


3P. Wms. 
258. 
Atkinſon 


v. Hutchin- 


fon, Vide 


ſame point, to mean leaving any iſſue at the time of their deaths.” Again, where ond 
1 P. Wms. deviſed a perſonal eſtate, in truſt, to be ſettled on his daughter or the bi 
66g. Forth of her body, but in caſe his ſaid daughter ſhould die leaving no heirs of het 


v. Chapmay 
Martin v. 


Long, Prec. good, upon the contingency of the daughter's dying without iſſue wg 


Chan. 15. 


2 Atk. 642 in another caſe, where the teſtatrix gave to her two nieces F. and L 


Read v. 


Snell. Vid each one half of the produce of bank ſtock, and to their iſſue, and | 
either of them ſhould happen to die before the legacy became due to her 


Fairfax v. 
Heron, 
ſupra 8. P. 
as to free - 
hold. 


3 Atk. 356. Lampley v. Blower. | 


- Goodtitle 
Pagden, 
2 Term 
Rep. 720. 


Longhead 


v. Phelps, 
2 Bl. Rep. 


704. 
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Where C., having two nephews A. and B. deviſed the ſurplus 


of . 
ſonal eftate to them, and if either of them ſhould die without chi ** 


Idren. then 


be taken to be dying without children then living ; becauſe the immediat 
limitation over was to the ſurviving deviſee.— So, where 4. deviſed , 
tions to his four children, payable at their reſpeQive ages of 21 or Meas 
and in caſe any of them ſhould die before the time of payment, or with 
Me, then his or their portion to go to the ſurvivors or ſurvivor, and hi 
heirs : it was held, this could not be a dying without iſſue, generally, bu 
ſo as the ſurvivor might take; which muſt be duiing the life of ſome or «+ 
of them, and ſo was good. 

And where the teſtator made his wife executrix, and gave her all his 
goods and chattels, provided that if ſhe ſhould die without iſſue by the tel 
tor, then after her deceaſe 80l. ſhould remain to the teſtator's brother; th 


So, where a term was deviſed to A. for life, remainder to ſuch children 
as the teſtator ſhould leave at the time of his death, and if all ſach childred 
ſhould die without leaving any iſſue, then to B.: this was a good executor 
deviſe to B, and the words Without leaving any iſſue” were underſtood 


body, then over to others ; Lord Hardwicke decreed the limitation ovet 


her death; as he conſidered the word /iving as relating to that time. 


and leave no iſſue, the ſhare of her ſo dying ſhould go to the ſurvivor 
the words and leave no iſſue were conſtrued * leave no iſſue living at tt 
time of her death.” 


So, where one poſſeſſed of premiſes for a term for years . pave them 
* his grandſon P. ſon of D. and his wife, and the heirs lawfully of hi 
« for ever, but in caſe he ſhould happen to die and {ave no lau ful he 
« then and in that caſe, he gave them after the death of his ſaid grandſe 
% . to the next eldeft ſon or heir of D. and his wife; and ſo on to 
« next eldeſt ſon or heir, if the laſt ſhould die without heirs ;” P. toc 
poſſeſſion and died without iſſue, and on his death the next eldeſt ſon of 
and his wife brought an ejectment, and Lord Kenyon, without hearing theayt 
ment ſaid, that on conference with the reſt of the court, they were cz 
of opinion, that the limitation over was good. This was a chattel inter 
limited to P. and the heirs lawful of him for ever, but in caſe he fv 
happen to die and leave no lawful heir, then over, Ec. now it was apparel 
on the will, that the teſtator “ by lawful heirs” meant * heirs of the body, 
and ( leaving no lau ful heir” muſt be confined to * leaving no iſſue at f 
« time of his death.“ =” 
But the truſt of a term for raiſing portions on either of two continge! 
cies, of which one is within the allowed limits, will be good in that 
Thus, a term of 1000 years was created in a marriage ſetilement, Up 


truſt, © that in caſe the ſettlor ſdould happen to die, without iſſue molt * 
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1% on the body of his intended wife begotten, or if all the iſſue male 

wen them ſhould happen to die without ifſue, and there ſhould be iſſue 
enale of the marriage, which ſhould arrive reſpectively at the age or ages 
of eighteen years, or be married ; then, from and after the death of the 
tor of the ſettlor and his wife without iſſue male, or in caſe at the 
wah of the ſurvivor, there ſhould be iſſue male, then from and after the 
lub of ſuch iſſue male, without ifſue, the truſtees ſhould raiſe 5000. for 
ae daughter, 1000l. for two, and in cafe of three or more, ſhould aſhgn- 
he whole term to their uſe. There was iſſue of the marriage one ſon and 
fur davghters, who all lived to eighteen, and were married. The father 
{+d, then the ſon died without iſſue. Afterwards the mother died, and 
ben the four daughters entered, againſt whom an ejectment was brought 
yz deviſee of the ſon. And in ſupport of the ejectment it was argued, 
ia ide truſts of the term were void: being on too remote a contingency, 
«. be dying of the iſſue of the marriage without iſſue generally. But 
whe coert were clear, that the firſt part of the contingency was good, wiz. 
io aſe the ſettlor and his wife died without leaving iſſue male; and as 
; happened in fact to be the caſe, the court would not enter into the 
mſderation, how far the other branch of the contingency might have 
ken ſupported, which could only come in queſtion, in caſe the fon had 
med both his parents. 


«td ſhe married by the conſent of his executors therein mentioned: but 
ale ſhe married without the conſent of his executors, ſhe was to have 
twenty cows and a horſe for her whole fortune : and after naming 
ud B. his executors, he appointed, that in caſe his ſaid daughter 
ad die without ifſue, all his ſaid ſubſtance ſhould return back to his exe- 
ui, to be diſtributed as he ſhould thereafter diret.—And laſtly, in caſe 
8 daughter ſhould marry without conſent, or die without iſſue, he ap- 
ted that all his ſaid ſubſtance, £fc. ſhould return back to his executors 
e h them diſtributed in manner following, wiz. to his nephew J. D. 


ty cows and a horſe only, and the remainder to be equally divided 
moſt the children of his aller E. F. 

The queſtion was, Whether the limitation over of the perſonal eſtate 
the death of the teſtator's daughter without iſſue was good? The 
nt of Chancery in Treland held it was: and their decree was con- 
aby the Houſe of Lords here, upon the opinion of the judges, that 
"ar over was to take effect on the death of the daughter without 

ing. , | 

J. direged that his perſonal eſtate ſhould be ſold, and turned into 
j and put out at intereſt ; that his wife Ann ſhould have 300. a year 
the produce of it, and that, when and ſo ſoon as his only daughter 
cid Ann ſhould attain her age of 21 years, then his wife ſhould 
15]. fer annum inſtead of 3ol. Then the will goes on, tem, I give 
Kequeath to my daughter Ann, all my perſonal eſtate whatſoever, ſhe 
| the ſaid 3ol. a year, and the legacies therein bequeathed, and I 
ny wife her guardian, and he is to receive the reſidue of the inte- 
wnanng my daughter thereout ; but if my ſaid daughter die 
ber age of 21 years, then my will is that my wife ſhall have 400“. 
Bat on payment of the ſame, ſhe ſhall give a diſcharge for her ſaid 
u nd that then and immediately from and after my ſaid pe 
deceaſe 
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C. left and bequeathed, unto his daughter and only child, all his Keiley v. 


nch ſubſtance, lands, flock, corn, debts, and houſehold goods, pro- 8 c 
I, F. ov 


309. 


d. 0 H. G. gol. to each of his executors aforeſaid 5ol. to his daughter 


Balguy v. 
Hamilton 


Moſel. 1. 
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after a dying without iſſue, is certainly void ; and it is as certainly oc. 


Lydev. 
Lyde, 

1 Term 
Rep. 593. 


Attorney- 
General v. 
Bayley, 

2 Br. Ch, 
Rep. 553. 
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geceaſe * without fue of her body” I give and deviſe all my pet 
eſtate to my brother J. H., he paying the ſaid ſum of 4000. to my viſ 
if then living. The teſtator died, and Ann, the daughter, died an in; > 
without iſſue, and then the wife died. And the only queſtion was Whe 
ther the deviſe oyer to the brother was good, or whether the whole per 


fonal eſtate veſted in the daughter? Ez? per cur. A deviſe of perſonalty 


after a dying without iſſue in a limited time; now the words of this vi 
can bear no other conſtruction, but if the daughter die without iſſue beo 
21, Firſt, the whole eſtate is deviſed to the daughter, and the who 
intereſt to the wife, part as an annuity for herſelf, and part for the Gauph 
ter's maintenance. The firſt contingency is general, if ſhe (the daugher 
die before 21 years of age the wife is to have 400l., but who is 10 
this 400l.? The brother; ſo that the latter words muſt have the ſame cot 
ſtruction and the will is. to this purpoſe, if my daughter die without if; 
before 21, my brother is to have the whole eſtate he paying my wife 4.6 
the wife is to have the 400l. if the daughter die under 21, and the brothe 
being to pay it, if ſhe die without iſſue, the eſtate muſt come to him at 
{ame time, as a fund out of which it is to be paid. 
One poſſeſſed of premiſes for a term of years, gave them by vill to 
ſon G. L. for life, and after his deceaſe to M. his wife for life, and aft 
the deceaſe of the ſurvivor, to the children of G. L. ſhare and ſhare alli 
but if G. L. ſhould die without iſſue of his body,“ then to his ſon 
L. for life, and after his deceaſe to V. his wife, with divers limitatio 
over; M. died, and then R. L., and the queſtion was, whether the lin 
tation to M. was good? And the court held, that it was; for here va 
ſuch expreſs legal limitation as, if applied to a freehold, would create 
eſtate- tail; and therefore they were at- liberty to conſider the intention 
the teſtator, and that was cbvious. 
One ſeiſed in fee of certain eſtates, and alſo of part of a tenement call 
A., and poſſeſſed of other parts of the ſame tenement called A. for a k 
term of years, made his will, and after deviſing ſo much of the eſtate 
was freehold to truſtees, their heirs and aſſigns, and ſo much whereof 
was poſſeſſed for a term of years to his executors, Oc. declared thit 
concerning thoſe parts called M. and B. whereof he was poſſeſſed of a% 
term of years, his will was, that his brother . T. ſhould have the! 
thereof, £&c.. for ſo many years of the term as ſhauld expire in his i 
time, and after his deceaſe, his will was, that his executors ſhould pe 
all and every the child and children of the ſaid . T. their execut 
c. reſpectively, to hold and enjoy the ſame for his and their proper 
during the remainder of the ſaid term, in ſuch manner as the ſaid , 
ſhould, by his will or deed in writing, Qc. dire, and for want of ſach 
pointment, then equally, ſhare and ſhare alike, without benefit of h 
vorſhip; but if it ſhould happen that the ſaid . T. ſhould dv v 
Me, in the lifetime of the ſaid J. T. and T. T. or either of then, 
his will was, that the ſaid J. T. and T. T. if they both ſurvived the 
. T. dying without iſſue as aforeſaid, ſhould equally have the bene 
advantage thereof for ſo many years of the term as ſhould expire 
lifetime of the ſaid J. T. and T. T., and if only one of them nb 
happen to ſurvive the ſaid W. T. dying without iſſue as aforeſaid, ot if 
ſhould happen to ſurvive the ſaid V. T. ſo dying ai heut iſſue ©: af! 
and one of them ſhould happen to die before the other of them, le 
iſſue behind him, then the teſtator's will was, that ſuch ſurvivor 
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one half of the benefit and profits of the ſaid leaſehold premi- 
* = other half ſhould go to be divided among all and —— the 
child and children of him ſo dying, ſhare and ſhare alike, during ſo many 
rears of the term as ſhould expire in the lifetime of the ſaid J. T. and 
7 J., and if he ſo dying ſhould leave no iſſue behind him, the teſtator's 
il was, that the benefit thereof ſhould devolve upon the ſurvivor, for 
6 many years of the term as ſhould e:pire in the lifetime of the ſurvivor, 
11d after the deceaſe of the ſurvivor of them the ſaid J. T. and T. T. (in 
aſe they or the ſurvivor of them ſhould ſurvive the ſaid . T. dying without 
fu 0 aforeſaid), the teltator's will was, that all and every the child and 
"dren of the ſaid F. T. and T. T. (though one of them might or ſhould 
jyypen to die before the ſaid JW, T. dying without iſſue ar aforeſaid); and 
de executors, adminiſtrators, and aſſigns of ſuch child and children ſhould 
wwe the laid leaſehold premiſes, ſhare and ſhare alike, for and during the 
emainder of the term, and * in default of ſuch ifſue,” © or if the ſaid 
. T. ſbould happen to ſurvive, and die without iſſue,” after the death 
of the faid F. T. and T. T., then the teſtator's will was, that the ſaid 
l:{hold premiſes ſhould go to and be applied towards the benefit of 7. 1 
rev church and charity ſchool as aforeſaid. The teſtator died. V. T. (F328 
died unmarried and without iſſue. J. T. and T. T. both died in the hfe- 
ime of V. T., T. T. without iſſue, and . T. leaving iſſue one daughter 
I The queſtion was, Whether . T. having ſurvived J. T. and T. T., 
ud died without iſſue, as in the laſt limitation mentioned, the premiſes, 
in lis death, became ſubject to the charitable bequeſt, for the benefit of 


I i 


1 
9. — 
1 Aa n 
* — 


7. church and ſchool? The cauſe was firſt heard at the Rolls, when his i Mi 
Honour was of opinion, upon the conſtruction of the will, that the intereſt (a 1 
> the teſtator was not well diſpoſed of thereby in favour of the charity. +2 % 
From this decree the charity appealed. 2 

Per Lord Thurlowe Chancellor, If a man gives an eſtate in general to 4 


4. for life, and adds, “ but if he dies withous iſſue, I then give it to B. 
I. has no immediate gift, but only a contingent intereſ{ upon A's dying with- 
wt iſue; and it would counteract the intention of the teſtator, if B. took 
t immediately after upon the death of A., therefore ex neceſſtate rei, the 
ne argument in both real and chattel intereſts, is, that in fact theſe words 
gerate to an enlargement of the eſtate for life, for otherwiſe the iſſue of 
4. vould not take at all, and B. would take the whole; and therefore 
be neceſſary implication muſt take eſſect, namely, that 4. ſhould have 
veltae, which muſt devolye upon his iſſue. Upon that ground, the 
dan has extended the eſtate beyond an eſtate for life, and in a fieebold 
Kereſt has deemed it an eſtate-tail, and in chattel intereſts an abſolute 
Poperty ; but that ariſes from the neceſſity of the conſtrudion. 

li this caſe after an expreſs eſtate for life to . T. (ſo that he may 
we 23 2 purchaſer) the teſtator proceeds, Oc. (lating the limitations in 
be will); here, no ſuch neceſſity ariſes from the words ** dying without 
* tae,” as the words are referable to dying without iſſue, ſo provided for. 
is ſo well ſertled that no diſpute could ariſe. If the T's had no inte- 
ſt, that they could take, it would go to the charity. In the events 
wich have happened, this caſe reſults to the ordinary one I have ſtated, 
Iv charity muſt have a decree. And the decree at the Rolls was 
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In, bequeathed all his perſonal eſtate to his wife F. to hold to her, Bigge v. 

bert, executors, admin iſtratori, and aſſigns for ever, and appointed her Benſley, 
Aecutrix, but in caſe of the death of F. without iſſue, then he gave the *,Br- Ob. 
whol Rep. 199, 


266 pxvlsxs. 


whole to the elde ſon of his brother R. his heirs, executors, adminif, 
tors, and aſſigns, and if there ſhould be no ſuch fon, then to his ſaid ho 
ther R. The wife ſurvived the teſtator, and died without iſſue. And 
the queſtion was, Whether the deviſe over was valid ? It was contended 
in ſupport of the deviſe over, that the © dying without ifſue” was ng 
general, but controlled by the event of having no ſon, in which caſe the 
deviſe was in favour of R. himſelf ; that therefore if the teftats; meant 
a dying without iſſue, indefinitely, it could not affect the ſon of a perſon 
then living, much leſs that perſon himſelf. Therefore the event mul de 
decided on the death of F., when if he, R. had a ſon, it would de 
abſolutely in that ſon, if not, it would veſt im R. Et per Lord Thurber 
Ihe firſt queſtion is, what, atfirafed from little prints and circimſara 
- would be the effect of the gift to F.? There was not a ſingle caſe, not 
even that of Atkinſon and Hutchinſon, which did not hold that fuch a la 
tation after theſe general words was too remote. His lordfhip ſhould onl 
notice Dormer v. Beauclerk. The general words were to be varied on 
by circumſtances ariſing upon fair demonſiration. To call dying withoy 
leaving iſſue, the natural ſenſe of dying without iſſue, was againſt all the 
caſes. In this caſe there was no circumſtance which had occurred in the 
others. In Dormer and Beauclert, it was held, that the word then coul 
not, and never did make the difference. It was merely a word of rels 
tion, not an adverb of time. Upon Lord Hardwicke's authority, he mul 
hold the word hen did not make a difference. As to the pift to the br 
ther, Dormer and Beauclerk was a ſtronger caſe as to that point, It 
argued there, upon the circumſtance of the 5000/. being meant as a pc 
tion; that being a maintenance, and given after a dying without iſſue, f 
muſt mean dying without leaving ſue. 21 


to. 


| (L) Of void Deviſes: And herein, 


1. Of deviſing what the Law already gives, or what the Policy of ti 
Law will not admit. 


Haynſ- J. P. ſeiſed of lands in fee, and my iſſue R., S., K, and ! 
worth. ſons, and V. a daughter, deviſed to &., I., M., and N., 20% 0 


" | * > * 
\ rc, + Ly r oz * " 4 mg 5 — i 
— 2 * * — - —— c..., 5 — pt 
2 a R * TET: — N F n - r — 
0 : r * * 96 ** I" . 0 — 


R 


8 paid to them when they attained the age of 21 years; and deviſed: 


833. 916. his lands to R. his eldeſt ſon; to hold to him and his heirs, upon conc 
Moor, 644. he ſhould pay to his (the teſtator's) other children the ſaid ſums | 
8. C. them according to the intent of his evill ; and if he reft uſed payment of wy 
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3 the ſaid ſum or ſums of money, that then neither he nor his heirs ſhould | the 
4 or enjoy the ſaid landt, any deviſe, title, deſcent, or intereft to the nn 
G il notevithſlanding ; but that the ſaid ſons and daughter ſhould have it to f. v 
1 | and their heirs. It was holden, that the firſt deviſe to the ſon and his be be. 
1 in fee, being no more than what the law gave, was void. . 
ii Clarke v. One, ſeiſed in fee, deviſed lands to his wife for life, and after het by 
A Il —_— ' ceaſe to his next heir at Jaw, and to his or her heirs, eee ſuch | ad 
il 5 m. Nep. ſhould pay 1 00/. to ſuch perſon or perſons as his wife, by will or 0 F 
7" 1 Salk. 241, legal writing ſhould appoint, and that his lands ſhould ſtand charge 0 
4 8. C. te ſaid 100). The deviſor died, leaving a daughter who had obe f. wil 
1 and died. The wife died without making any appointment to whow 1 le 
_ 1788 100d. ſhould be paid. The ſon of the daughter entered, and died ui , 
1% out iſſue ; and on a diſpute between the heir maternal of the ſon, ad in 
\ |. heir paternal, the queſtion was, whether the ſon took by purchaſe * 5 

| the will, or by deſcent? And it was reſolved by the whole cout, | * 1 


DEVISES. 992 


de heir took by deſcent, and not by the will; for it would be miſchie- 
ous, if every little legacy ſhould alter the courſe of deſcent, and there- 
gon the beir might plead-to the obligation of his anceltor, riens per 


4% where a teſlator deviſes lands to his heir for payment of debts, or Allam v. 
urged with an annuity, the heir, notwithſtanding ſuch charge, is ia by oſs, 
vent, for the tenure is not altered. * 2 


22. 8. C. Emerſon v. Inchbird, 1 Ld. Ray m. 928. 


The Duke of Marlborough deviſed his real eſtates to truſtees, in traſt, Spencer v. 
by {ereral perſons for life, with remainder to their firſt and other ſons in ee 
ul.male ſucceſſively ; but directed his truſtees upon the birth of a ſon of rough, 5 Br. 
«c< tenant for life, to revoke the uſes before limited to the reſpective ſons P. C. 592. 
All male, and to limit the premiſes to ſuch Ton for his life, with im- 
nefie remainders to the reſpective ſons of ſuch ſon in tail- male. It was 
ken, that this clauſe of revocation and re-ſettlement, was void, as tend- 

11 10 2 perpetuity, and repugnant to the eſtate itſelf, 
Page 80 

(4. deviſed) 1 P. Wms. 322. S. C. Godolphin v. Godolphin, x Vez. 21. S. P. 


Ateſtator, after other deviſes, gave his eſtates to his nephew William Chapman 
Nn, eldeſt ſon of his brother R., and his aſſigns for life, remainder Ou. 
»his firſt and other ſons in ſtrict ſettlement, and for want of ſuch iſſue, 
des to the ſecond ſon of his ſaid brother for life, and after the death of 
be kid ſecond ſon of his ſaid brother R., then to the firſt ſon of the body 
A lich ſecond ſon of his brother, then lawfully begotten, or to be begot- 
tn, and to the heirs male of the body of ſuch ſecond ſon lawfully to be 
kyotten, and for deſault of ſuch iſſue, to the third, fourth, and fifth, and 
ery other ſon and ſons of the ſaid ſecond ſon of the ſaid R. (according 
vtheir ſeniority), and to the heirs-male of the bodies of the ſaid third, 
buth, fifth, and other ſons of the ſaid ſecond ſon of the ſaid R lawfully 
be begotten, the eldeſt, c. to be preferred before the younger, Oe. 

| for want of ſuch iſſue, then, &c. And the teſtator did declare, that 2 
ke reaſon of his ſettling and limiting his eſtates as aforeſaid was, becauſe 3 
fred to have the ſame continue in 2 name and blood, ſo long as it ſhould 1 


ue God to preſerve the ſame. The teſtator's brother had only one ſon 6 
dom tn the teflator's lifetime, but he had a ſecond ſon T. born after the 1:34 
ator's death, and in the lifetime of V. W. died without iſſue, and 5 
ed u the ſecond ſon entered and ſuffered a recovery. And the queſtion 3 
u Whether 7. the ſecond ſon, who was not born. till after the death Ba 
ite teſtator, took an eltate-tail, or only an eſtate for life? And it was 1 
Mended by thoſe who argued againſt the recovery, that 7. the ſecond * 
WY vas only entitled to an eſtate for life, for that though there was an - 
us de up g in wording the deviſe, to take place immediately after the death 2 4 
ſecond ſon, it evidently aroſe from a line being inadvertently left "34 
her by the perſon tranſcribing the will. The deviſe immediately after the 1 
ech! ad of R. s ſecond ſon, was to the firſt ſon of the body of ſuch ſecond FEY 
2 ud to the heirs male of the body of ſuch; thus far the tranſcriber | "1 
| inght, but here he plainly omitted the following words, * firſt ſon IH 
= | ay to be begotten, and for want of ſuch iſſue, then to the ſecond ſon iFY 


be body of ſuch ſecond ſon of my ſaid brother R. lawfully to be be- 
=, and to the heirs male of the body of ſuch;“ if theſe words had 
a inſerted, the clauſe they ſaid had been quite clear, ſenſible, and me- 

A Theſe words they cootended ought to be ſupplied on the evi- 
= Mtauon, On the other fide it was contended that, as the _ 


Jock: determinable on the acceſſion of the paternal eſtate. 
F. 
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ſtood © to the ſecond ſon of R. for life; and after his deceaſe, to the fir 
ſon of his body, and the heirs male of the body of ſuch ſecond ſon,” it vs 
onqueſtionably an eſtate · tail. But the court, conſiſting of Lord Maſ. 
Feld and Mr. Juftice #ilmot, the other judges being abſent, held, tha 7 
the ſecond ſon took an eſtate· tail; that they could not inſert the R vi 
tions ſuppoſed to be left out, and as the will ſtood, there was no queſiin 
in the caſe. But they faid, if the omitted limitations could have heeg 
ſupplied by conſtruction, they thought the unborn ſon of an unborn fon dual 
not have taken ; and that, to rome the general intention of the teflator, th, 
word © ſon” ſhould be conſtrued a word of limitation, and an efate-ai 
given to the ſecond ſon of R. 

A. deviſed all his real eſtates to truftees to the uſe of the ſecond ſu a 
B. begotren or to be begotten during the life of ſuch ſecond ſon; and aher 
the death af ſuch ſecond ſon, or in caſe he ſhould inherit his paternal eta 
by the death of his elder brother, then to his ſecond ſon lawfully to be be 
gotten, and his heirs male; and for default of ſuch iſſue, to the thir 
fourth, and other ſon and ſons of the ſaid B. ſeverally and ſucceſſively 
according to the priority of birth, and the heirs male of the body of (cc 
third, fourth, and other ſons reſpectively: and in default of ſuch ifue 
to the ſame truſtees and their heirs, to the uſe of the eldeſt ſon of C. du 
ing his life, and the heirs male of his body, remainder to the ſecond fot 
of C., and the heirs male of. ſuch ſecond ſon lawfully iſſuing, remainds 
to the uſe of the third, fourth, and other ſon and ſons of the ſaid C. ſe 
rally and ſucceſſively. &c. and to the heirs male of their reſpective bodi 
and for default of ſuch iſſue, he deviſed all his freehold eſtates befo 
mentioned to D. and his heirs for ever. He alſo gave and bequeathe 
all his cuſtomary land to the ſaid D., and for default of ſuch iſſue, to t 
heirs male of the ſaid D, and for default of ſuch iſſue to the culton 
heirs of the teſtator : the court certified unanimouſly that the eſtate vell 
in the ſecond ſon of B. (when any ſuch ſhould be) by way of executc 
deviſe, and would in the mean time deſcend to the heir at law of the t: 
tator, and alſo that in order to effectuate the general intent of the devil 
ſuch ſecond ſon would take an eſtate to him and the heirs male of bu | 
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Money was, previous to a marriage, covenanted to be laid out in d 
purchaſe of lands, to be ſettled to the uſe of A. for life, without impeacl 
ment of waſte, remainder to B. for life, in bar of dower, remainder 
the uſe of the children of the marriage, ſubje# to ſuch powers, limitation 
and proviſions as A. by deed or will ſhould appoint, and for want of {u 
appointment, then as B. thould appoint, and in default of ſuch apps 
ment, to the uſe of their children, and in default of iſſue, to 4. in fe 
A. bad ſeveral children by B., but two daughters ſurvived them. 4 
his will, in execution of the power in the ſettlement, directed pan of 
ſum of money to be laid out in the purchaſe of eſtates, to be conte 
io truſt for his daughter M. during her life, for her ſeparate uſe, remat 
to truſtees to preſerve contingent remainders, remainder to all and ee 
the child and children of his daughter as tenants in common, with red 
ders over. And one queſtion on this part of the caſe was, whethe! | 
gift to M. for life, with remainder to her children, was a good execul 
of the power? And it was acknowledged that it was not a good exec 
as to the children, but was ſo far void; and then the queſtion was, whe! 
if the appointment was bad on account of the exceſs, the whole ſhould 
conſidered as unappointed. Hit Honor ſtopped the argument : 


E. 
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U 15, by aſking, whether it ſhould not go by ey pres ? and cited the caſe The doc- 

4 chens v. Brown, (tated ſupra as an authority. 5 _ - cy 
. tems, is not applicable, where the ſubject of a power is perſonal eflate. Routledge v. Dor rell, 
J. 1er jun. 357. 


And that the limitation of a perſonal eſtate to one in tail veſts the whole Stratton v. 


i bim is proved by many caſes. Payne, 
10 3 Br. P. C. 
% Pelham v. Gregory, 5 Br. P. C. 435. Duke of Montague v. Lord Beaulieu, 6 Br. P. 


8 


Where one deviſed that all his money in the government funds ſhould 1 P. Wms. 
+ lid out in the purchaſe of lands, and ſettled on his eldeſt ſon A. and 292. Seale 
. heirs male of his body, remainder to the ſecond ſon C. and the heirs !; derbe. 


her le of his body; and bequeathed the reſt of his perſonal eſtate to 4. and 22 Chan. HB l 
ia lar male of his body, remainder over in the ſame manner; Lord 4 9 
6 Gucellor held, that the perſonal eſtate, (vis. the reſidue after what 48 
| 


xx; to be laid out in purchaſe of Jands,) could not be entailed, but the 


"3 
rel nale veſted in the eldeſt ſon. | » 
hue do where long Exchequer annuities for 99 years were given by will Dod v. F q 
foe p raſlees for the reſidue of the term, in truſt for E. for ſo many years of Dickinſon. * 
en te ſaid term as ſhe ſhould live, afterwards to the plaintiffs for ſo many r * 
| fot . a , p. 451, 1 
10 pars of the ſaid term as they or the ſurvivor of them ſhould live, and pl. 25. WU 
c 5 zer the deceaſe of the ſurvivor in truſt for the heirs of their bodies lawfully Wet 
* kepotten, for all the reſidue of the (aid term, and for default of ſuch iſſue, E: 12 
5 w truſt for the defendant; Lord Chancellor Xing held the remainder over = 
wo. pe void, and that the whole veſted in the plaintiffs to whom the limi- 48 
: mon was for life, with remainder to the heirs of their bodies; and i 
5 xordingty the annuities were decreed to be fold, and the money to be 1 
10 jad to the plaintiffs. In this caſe the deviſe was only in truſt, and yet | 
Wi tte rule was the ſame. 7 4 
he tt „ where a teſtator by his will deviſed that 4oo/. ſhould be put out 1 Vez. 133. uh} 
15 i good ſecurity for his ſon T. that he might have the intereft of it for his 154 But- 1 
1 &, and for the laeuful heirs of his body, and if it ſhould ſo happen that he 2 4 % 

bould die without heirs, it ſhould go to his youngeſt fon F. B. Lord 828 EE 4 
fe Ferdwicke decreed that the whole veſted in the firſt taker, and the limi- 4 
f pead Won over was too remote. ee” 
1 Again, R. T. by will gave the profits and half yearly dividends of 40000. e Ap 
11 pril bank ſtock to Sir /. P. during his life; together with the in- = 
of fu une and payments of ſix annuities payable at the Exchequer, to receive 4 
pps * foymonts during his life And gave his dwelling-houſe in London Daw v. 3 
of lng leaſehold) and the uſe of all the furniture and houſehold linen Fit: fince I 
| kerein, to M. C. during her life: and gave to L. A. P. (daughter o 2 7 
art of 5 P.) his dwelling-houſe and eſtate at O. and the uſe of all the goods, and Wel. | 15 
* wy and linen there, together with all the cattle and cart horſes, and tern, heard | 
—_ | utenſils in huſbandry, as well as ſome other eſtates and leaſehold hoy- ** the 71 
ad ere during the term of her natural life. And after the death of M. C. he N ker Joly N 
ane L. A. P. his dwelling-houſe in London, and the uſe of all the ' 8 
ther 12 during her life, And after the death of Sir W. P., he gave [ 
xecui . 4. P. the dividends on the 4000!. bank ſtock, and all the payments 44} 
(YL 


oe Goes due on the ſaid Evchequer annuities during her life ; and after her 
yhet * he gave, bequeathed, and deviſed all the afore- mentioned land. 
old 4, bank ſtock, and Exchequer annuities, to the heirs male of her body 

| begotten for ever; together with all the furniture in both his 


houſes : 
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houſes: and for want of ſuch iſſue, he gave and bequeathed all the f. 
reſpeQive eſtate, bank ſtock, and annuities unto V. D. for life, remaing, 
to the heirs male of his body, remainder over, | | 
74 | Upon the death of R. T., L. A. P. entered on the eſtates deviſed i; 
1 ſuffered a recovery, and ſold the real eſtates: afterwards ſhe deviſed a 
1 bequeathed all her real and perſonal eſtate to the ſaid Sir W. p. (her f 
j ther), his heirs, executors, and adminiſtrators. Her father ſurviving h 
= by his will, after giviog ſeveral legacies, gave and deviſed all his real eto 
DE; and all the reſidue of his perſonal eſtate (which reſidue included the le: 
RT hold eſtates, furniture, bank ſtock, and annuities deviſed as aboye to 
A. P.) unto the defendant V. P. his heirs, executors, adminiſtrators, a 
aſhgns. After the death of Sir V. P. the plaintiff /. D. claimed the lea(d 
hold eſtate, bank ſtock, and Exchequer annuities, by virtue of the remai 
der limited to him in the will of R. T. But the Maſter of the Rolls hel 
the limitation over to V. D. to be void, and that the whole veſted in 0” 
A. P, and therefore diſmiſſed the plaintiff's bill. 
June 1970. But upon are-hearing before the Lords Commiſſioners of the Great Se; 
ide Earl they reverſed the order of diſmiſſion, and decreed, that the plaintiff ſhc 
8 have the benefit of the ſaid leaſehold eſtates,” bank ſtock, and Exchequer u 
6 Bro. Parl. nuities during his life. Afterwards, however, upon an Appeal to the Hou 
Ca. 450, of Lords, the Lords reverſed that decree, and thereby eſtabliſhed the d 
1771. ciſion of the Rolls. : 85 | 
Glover v. Again, A. poſſeſſed of a conſiderable real and perſonal eſtate, (amor 
2 other bequeſts) made one in the following words, . and further I here 
Rep. 31. appoint my ſaid truſtees to lay out at intereſt, upon real and perſonal ſecs 
ty, as they ſhall think proper, the ſum of 4000ʃ. ſterling, part of my fa 
real and perſonal eſtate, and to make payment of the intereſt of the ſa Ff 
ſum of 4000/. only to R. G. the younger ſon of the ſaid R. G. during * 
the days of his natural life, and to make payment of the principal ſum tle 
to the heirs to be lawfully procreate of his body; but declaring that t 
above intereſt ſhall not be affeQable by the debts or deeds of the ſaid R.. 
(the ſon), and in the event of his death, without lawful iſſue of his body, 
of his ſelling, aſſigning away, or otherwiſe diſpoſing of the above intereit, . 
any part of it, my will is, that the ſaid ſum of 4000. together with 1500 
ſterling further, making in all the ſum of 5500/ ſterling, ſhall peruin at 
belong to J. H. V.“ One queſtion was, Whether the remainder over ( 
the 4000/., and the legacy of 1500!. after the death of R. G. (the ſo 
without iſſue of his body, were not too remote? It was argued in ſupp 
of the limitation, that it was good, from the manifeſt intention of the te 
trix, that it ſhould take place upon the event of (the ſon) R, G. dying wit 
out leaving lawful iſſue. But on the other ſide it was contended, that d 
4000). was an eſtate · tail in money executed in R. G. the firſt taker, ad u 
caſes of Butterfield v. Butterfield, /1 Vez. 133. and Daw v. Pitt, ſupra, vc 
cited, and it was ſaid, that the caſe was too ſtrong to admit of circumial 
of the intent of the teſtatrix to contradict it, And per Lord Thur 
With reſpe& to the 4oool. perſonalty, the caſes of Butterfield v. Butie 
field and Daw v. Pitt have confirmed the doctrine upon that ſubjeck, that 
is too late nom to argue upon the diſtinction of principal and intereſt. or 
inſiſt upon circumſtances of the intent; the rule muſt take place with reibe 
to the 500. that fell under the ſame objection. And his lordſhip decre 
the remainder over too remote. 
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in, where §. b his will gave as follows, . Jem, I give and bequeath Robinſon v. 

1 1 F. during * term of his natural life, the intereſt of 1000l. 3 * 
4 "onſol. bank annuities, to commence the day after my death, to be re · Ch. R 

i paid from time to rime, in ten days, or as ſoon as poſſible after the 123. % 
Fe becomes due: At his deceaſe it is to devolve to the heir of his body 
wwfully begotten, and in default of iſſue, I give and bequeath the ſame to 
% heirs of 4. that ſhall be then living, in equal ſhares to be divided :” the 
ler of the Rolls held, that the legacy veſted abſolutely in T. M. S. 

But where perſonalty is not ſd given, as that the words would create a 
xr tenancy in tail in land, the law is otherwiſe. | oF 
Thereſore where one, being - poſſeſſed of a conſiderable 2 eſlate, Wilſon v. 133 


de lis will in India, of his own hand-writing, and gave everal legacies, 28288 A 0 
later alia, to the heirs of his brother R. W. 3ool., and gave the reſidue of . 20 
1 ellate to his brother J. V., and to his heirs male, equally to be divided 4 'H l 
n them, ſhare and /hare alike ; three queſtions aroſe, firſt, Whether 1 
|}. ould take the whole, and the words equally to be divided, be re- | WM 
el? Secondly, Whether /. V. and his ſons ſhould take as tenants in —— 


noon? Thirdly, Whether the father ſhould take for life, and after his 
uud the reſidue ſhould go to all his ſons equally ? The Lords Commiſhon- 1 
n bebe and Bathurſt, were clear of opinion that, according to the true 
uli ction, the father ſhould take the whole for life, and then it ſhould go 
p his ſos equally, | x 

Again, D. being reſident in Calcutta, and poſſeſſed of only perſonal pro- Jacobs v. 
ey, made her will, and after giving ſome legacies, gave all the reſt, reſi- Amyatt, 
ke, and remainder of her eſtate, both real and perſonal, unto L. to be 4 Br. _ 
laced at intereſt until her age of 21 years, or day of marriage, and then POL. 
le whole thereof, together with the intereſt accumulating thereon, to be 
pd to and for her uſe, during her natural life, and from and immediately 
per her deceaſe, ſhe gave, deviſed, and bequeathed the ſame unto the heirs 

[ter body lawfully begotten, equally to be divided between them, ſhare and 
&ralike; and in default of ſuch iſſue, or the death of the ſaid L. before 
i aid age of 21 years, or day of marriage, ſhe then gave, deviſed, and be- 
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wzzthed the ſaid reſidue and remainder of her eſtate, unto her, the teſta- + 
ns brother, The queſtion was, Whether under this will L took an eſ- 3 
ae for life or an «ſolute intereſt in the perſonal property? And it was de- 8 
ſed zt the Rolls that L. took only an eſtate tor life, in the property in '% 
eon. And that deeree was affirmed on appeal to the Chancellor. Knight v. „ 
And it hath been reſolved, that if the firſt eſtate for life be a truſt eſtate, Ellis, 2 Br. = 
A the remainder to the heirs of the body a legal eſtate, the latter will take Ch. Rep. 1 | 
a becauſe if ſuch limitation had been applied to land, it would not 7“. {+l 
Wt created an eflate-tail, . 1 1 
Ateſtator being ſeiſed in fee, and poſſeſſed by leaſe of lands in D., de- Clement, 1 l 
Kel all his lands in D. whereof he was ſeiſed, poſſeſſed of, or any ways 2 P. Wms. * | 
ſeeited in, to A. for life, remainder to H. in tail, remainder to C. for 456. = 
© vith power to make a jointure, remainder to truſtees to preſerve contin- A | | 
remainders, Cc. It was reſolved, that the leaſehold paſſed with the 2508 
&bold, and that, by rea ſon of the words poſſeſſed of or intereſted in, which e 
ey refer to a leaſehold eſtate, and diitinguiſh this caſe from that of 1 
Y. Bartlett, ſupra, where theſe words are not to be found. K 
Page 82 1 . 


Kae i ſ<ſed) But ſee the caſe of Doe v. Martin, 2 Bl. Rep 1148, where in compliance 

© © manitelt intent of the teſtatot/ land was holden to paſs with a houſe under the word ap» 

3 And in the caſe of. Gulliver v. Poyntz, 3 Wilſ. 141. under a deviſe of meſſuager, 

Wn * barner, Hables, flal's, & c. that | fland upon, or belong to the ſaid meſſuager, lands which were 
| * with the mefſuages, and which, as well as the meſſuages, were in the ieſtator's poſleſ- 
y * time of making the will, were allowed to paſs, 
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Kingman A. having deviſed a farm to J. S. for life, and after other le 
Me 8 viſed all other his perſonal eſtate, lands, tenements, and hereditaments, 56 


before deviſed, to the defendant ; it was made a queſtion, W 
Vern. $59. , ; queition, Whether the re 
* Ns verſion of that farm paſſed by this general deviſe? Per Cori. f 


paces, d 


ſion well paſſed. 4 
1 Ph v. One deviſed all his eſtate, Ic. in the counties of G. and /. and el * 


2 1 * 


— 
PE. PO, 


Chandos, Where in the kingdom of England, to truſtees, ſubje& to certain charge 
Cowp. 363. thereon, and limitations in his marriage ſettlement, in truſt to ſtand fi 


of the ſaid eſtates in G. and V., or elſewhert, to certain uſes. His eſta * 
in G. and IV. were his only eſtates charged or mentioned in his mami alibe 


ſettlement ; but he was alſo entitled to the reverſion of certain eſtates in 1" 
counties of O. and M. It was holden, that this reverſion paſſed by bed; 
words, elſewhere in the kingdom of England.“ 


8 Alkyns v. One ſeiſed for life, with remainder in tail to his Grſt and other ſons, 15 — 
I Atkyns, a conſiderable eſtate in the county of N., and being alſo ſeiſed in fee of t "oh 
4 n 


Cowp. 808. manor of C., and a ſmall eſtate at P. in the county of G., and entitled 
| the reverſion in fee of another eſtate in that county, after ſeveral eſtates 
in different perſons, one of whom had a ſon aged eighteen years ; devil 

« all that his manor of C. Ec., and alſo all that his capital meſſuage, : . 

« all and every his lands, tenements, and hereditaments whatſoever, fi 

and being in or near P. or elſewhere in the ſaid county ot G. to bis 

« ecutors, in truſt to ſell, and to divide the money ariſing from the ſ 


* « equally among his younger children,” of whom he bad three. It id 
reſolved, that this remote reverſion paſſed to the truſtees. i, t 

Strong v. But notwithſtanding theſe cafes, general ſweeping words will not e. kad nc 
Teat, reverſion, where the teſtator's intent manifeſtly appears to the contrary f ©! 
Re, the whole complexion of the will. | Fa, t 


200. 8. C. 5 Br. P. C. 496. 8 C. Roe v. Avis, 4 Term Rep. 605, 


Davis v. Where a teſtator ſeiſed of lands in fee, and poſſeſſed of a term for ad 
3 {bo in B., deviſed all his lands, tenements, and rea eflate whatſoever in 4. A 
: B., orelſewhere, of which he was any way /e ſed or entitled to, to J. . 
his heirs, and in a ſubſequent clauſe of his will diſpoſed of the reſt of 

perſonal eſtate, and of all his mortgages, bonds, ſpecialties, and credit; 


1 was adjudged, that the term did not paſs to J. F. | N 
4 | 1 Ridout v. But where a teſtator deviſed to his wife, to whom he had before pi A 
=_ _ 486 life-eſtares in part of his lands, all the reſt, reſidue, and remainder of is 
1 3 As. 460 goods, chattels, and perſonal eſtate, together with his real gate, not i "a 
4 'Y | before deviſed, it was holden, that theſe words, together wilh the real ef " 
mw carried the land and inheritance ; for though there are caſes where i 100 
1 been doubted, whether the word fate joined io goods, c will cam nd 

veal eſtate, yet, when a teſtator ſays, together with my real gate, it puts con 

of all doubt. In the caſe of Markant v. Twiſden, ſupra, the word . 

chattels real and perſonal ;” and chattels real are not called fo, as be" " 

eſtate, but becauſe they are extractions out of the real, as Lord Chick Up 

tice Holt called them. & þ 

Page 84 BY | „ 

(If 4. a bed Upon the ſame principle, if lands he deviſed to the poſterity of Abe F kl. 

heir, if there be any, ſhall cake them under the word per hy; but if A. dic withort iſſue, and 4 

- be no lineal heir of A., the collateral heir of the whole blood ſball take them. 2 Ed. Ca. a 0 

290-7. And a deviſee may be deſciibed as the next of the name of the teſtator, and the! hit 
 -xclation of his name, whether it be male or female, ſhall take as deviſee deſcribed thereby. | 

v. Smith, Cro. El. 532.——So, a deviſee may be deſcribed as next of kin. Thus it v4. ad/v- Us 

- where one deviſed lands in tail, the remainder to tbe nextof kin of tis uame, that his brother's © aſp 
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 hould take by that deſer iption. Jobſon's caſe, Cro. El. 576. And neareſt relation of the 

ol is likewiſe a good deſcription of a deviſee, and operates as nomen collecti vum: and in theſe 

les where nomina callecli va are uſed to deſcribe the deviſee, the term uſed comprehends all the 

whitor's family that are neareſt to him in the degree mentioned. Pyot v. Pyot, i Vez. 335.— 

and if the de viſor explains who he means by neareſt relation, perſons may take under that deſ- 

gigtion who are not ſtrictly fo circumſtanced in point of kindred. —As, it lands wete deviſed to 
i» drided between the ncareſt relations of the teſtator ; namely, the Greenwoods, the Everetts, 

ul the Donn; the Evretts it ſeems might take, though not in the ſame degree of 
uon as the Grenwoods and Downs, nor within the degree of neareſt relationſhip. 

Gecawood v. Greenwood, cited in 1 Br. Ch. Rep. 52.—lf one, being married, makes his 
vil, 2nd thereby deſcribe his deviſee by the term, neareſt relation, according to the ſtatute of 
vributions, his wife cannot take thereby; for ſhe is no relation to her huſband in the ſenſe in 
which that word is here uſed, becauſe it is transferred to a perſonal ſenſe, and as if he had ſaid kin- 
4d: and kindred, in the ſtatute, means kindred by blood only, and the wife is no relation by 
ood or affinity. The wife nor affinis eft ſed cauſa affinitdtis; affinis ab eedem flidite, Davies v. Bai- 
by, Vez. 84. Worſley v. Johnſon, 3 Ark. 159. Skin, tit. Cognatio Paicntela. Calvin's Lex- 
And there would be no difference in ſuch a caſe as that laſt mentioned, whether the 
ems uſed by the teſtator were, my relations generally, or my own relations. In both caſes, re- 
fas by blood only are included. And if the reference to the ſtatute of diſtributions be omitted 
kc a deviſe, the wife cannot even then take within the deſcription of a near relation. For, 
in the caſe of Thomas and Hale, Lord King determined, upon the authority of Lord Maccles- 
&@ in thecaſe of Brown and Brown, that the word © relations” ſhould be confined to ſuch re- 
ions as were within the ſtatute of diſtributions, becauſe of the uncertainty of the word relations. 
N Ca, Abr. 332. q. 368. Ca. temp. Talb. 251. 


do, where one, having a reverſion in fee expectant on an eſtate tail, de- Pitcairne v. 
fle it to William Pitcairne, eldefl ſon of Charles Pitcairne, in tail male, re- Braiſe, et al. 


winder over, and died; it was inſiſted, on a bill exhibited by the eldeſt * 
iu, to have the writings, and to receive the profits, tc. that the deviſee «+ vid. Hal- 


kd no title, becauſe his name was not William but Andrew ; but the court liſon, 78, 8. 
ws of opinion that the plaintiff ſhould have relief: the reaſon of which en., 35: 


u, that there were other words, vis. elde/t ſon of, c. ſufficient to point Rivers's 


| f ; caſe, 
un out with certainty. 1 Atk. 410. 


do, where a deviſe was to Margaret, the daughter of V. K. and her Gynes v. 
une was Margery, it was held that ſhe ſhould take thereby, quia con/lat _ — 

frrſona, by the deſcription. . 92 * 

do if one deviſe land to the wife of J. $., and J. S. die, and ſhe take to 10 Mod. 
bnd 7, D, and then the deviſor die, ſhe ſhall take the land; and yet 371. 


&e is not the wife of J. S. when the deviſor dies, nor ſhall ſhe take it as , Vin. Abr. 


g fe: but the intent is, that ſhe who war the wife of J. S. at the time 1 - Pi. mY 


making the will ſhould have it, and the perſon is clear by the deſcrip- plond. 344. 


Again, if a man had deviſed land to Alexander Nowel, dean of St. Paul's, Vin. Abr. 
to the chapter there and their ſucceſſors, and Alexander had died, and a tit. Corp. 

' dean had been made, and afterwards the deviſor had died, the land had 5 = * 
led in the new dean and chapter; and yet it would not have veſted ac- W. . "4 
Ty | . 

g to the words, but according to the intent; for the chief intent was Plowd. 344. 
ebarey it to the dean and chapter and their ſucceſſors for ever, and the 
e perſon of Alexander Nowel was not the principal cauſe, though it 

It have been one of the cauſes of the deviſe. | 
Upon the ſame principle it was decreed by Lord Sommers, where one, his Jageard v. 
ve being enſeint with a child, Os taken ſick and made his will, and, Jaggard, 
ey, deviſed that if his wife ſiould have a poſthumous daughter ſhe 1 re. Ch. 
ud bare 5000., &c.) had a daughter born, and afterwards died; that 75. 
 Gughter, though born in the life of her father, was a poſthumous child 

win the meaning of the will. l 
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3 ifue) Ford v. Lord Oſſulſton, M. . Ann. B. R. Hargr. Co. Lit. 27. b note. 
An .* rars, 2 P. Wms. 4. and Pr. Ch. 589. and Mr. Hargrave's nofes in his Co Lit. 24. 
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404 | DEVISES. 


Darbiſon on F., after deviſing hereditaments to truſtees for twenty-one 

ht a payment of debts, Cc. ſettled the fame on the firſt 105 of TR 
mont, 1 P. fully begotten, and the heirs male of the body of ſuch firſt ſon lawfully if 

Wms. 229. ing, and, for default of ſuch iſſue, to his couſin J. &. for ninety-nine yea 
2 Brown. jf he ſhould ſo Jong live, remainder to his firſt and other ſons in tail — 
Parl. Ca. and, in default of ſuch iſſue, remainder to the heirs male of the body of the 
: teſtator's aunt E. L. lawfully begotten, and, for default of ſuch iflue, 1 
mainder to his own right heirs. The teſtator alſo gave a legacy to his ſa 
aunt E. L., whereby he took notice, that fhe was living, and that ſhe had thr 
ſons, A. B., and C., to whom he gave a legacy of 5ool. He likewk 

gave to D. B., who was his heir at law, an annuity out of the ſaid heredi 
ments of 1 50l. per annum, and to her children 500l. a- piece. Afterwud 
the teſtator died without iſſue, as did alſo J. S.; upon which the quellio 
was, Who was entitled to the teſtator's real eſtate, whether his heir at ly 
D. B., or A. the eldeſt fon of the teſtator's aunt E. L.? And one obi 
. ſioon taken to the claim of 4. was, that E. L. his mother being living at t 
+" teſtator's death, there was no heir of E. L., nor could be whilſt ſhe w; 
living ; and that heir, being a legal term, could be underſtood only in a le 
gal ſenſe, unleſs ſome other word or words accompanying it ſhould dete 
mine the ſenſe otherwiſe, as heir apparent, or heir now living; and it v 
ſaid, that the word begatten did not determine the ſenſe to be ſpecial; b. 
cauſe the word begotten, or to be begotten, had the ſame legal conſtrudiog 
and it did not appear that the deviſor had any intention to confine the 
viſe to the iſſue male of E. L. then living, much leſs to A. only, who wou 
take as the heir deſcribed by this deviſe. But it was adjudged in the E 
chequer, which judgment was afterwards reverſed in the Exchequer- chu 
ber, and that reverſal reverſed in the Houſe of Peers, that A. was entitle 
under this deviſe : and the principal reaſons upon which the court of E 
chequer founded their judgment, and upon which the Houſe of Lords 
firmed it, were, becauſe it was evident from the whole will, that he 
the perſon manifzfly deſigned to take by the appellation of the heir mil 
the body of the teſtator's aunt E. L. lawfully begotten, before the heit 
neral of the teſtator, who was to take no more than an annuity ſo long 
there ſhould be iſſue male of his aunt ; and then, although the word her, 
the ſtricteſt ſenſe, Ggnified one who had ſucceeded to a dead anceſtor, 1 
in a more general ſenſe, it ſignified an heir apparent, which ſuppoſed the: 
ceſtor to be liviog. Then, when the teſtator alſo took notice, that E 
the anceſtor was living at that time, and gave her a legacy, he could not 
tend that the firſt ſon ſhould take firifly ar heir, which was impoſle i 
wWouass living, but, as heir apparent he might intend him to take. 
gbt Again, B. deviſed to M. his wife, inter alia, an as bes 1 
num charged upon the eſtates in queſtion for eighty years if ſhe lo long 
Brooking v. an condition IT ſhe claimed a, dower ; 9 a 2 the deceaſe of M. 
2 Blackſt, wife, deviſed annuities of 407. per annum each to his e fe E. N. 
Rep. 1010. T. and A. H. for ninety years, if they ſhould reſpectively lo long live 3 © 
to his daughter M. , the wife of V., another annuity of 4%. fe 
num for ſeventy years, if ſhe and the teftator's only ſon R. B. ſhould jal 
ly ſo long live, the ſaid term of ſeventy years to commence at the „ 

tion of the term of two years thereafter given in the eſtates to his 
daughter M. W., and the death of M his wife, and ſubjeR to the 
annuities, gave the eſtates to his daughter M. V for two ears from 
after his deceaſe, with remainder to R. B. his ſon for m yea a 


ſo long lived, and ſubject to ſuch ninety- nine years term, he 
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DEVISES. 


Gne to his ſon R. B. and his heirs male, and to the heirs of his daughter 
I. V. jointly and equally, to bold to the heirs male of R. B. lawfully 
begotten, and to the heirs of M. . jointly and equally, and their heirs 
nd aſhpos for ever; and, for want of heirs male lawfully begotten of the 
body of the ſaid R. B. at the time of his deceaſe, he deviſed the ſame, 
urged as aforeſaid, to the ies and affigns of the ſaid M. M., Wa”; 
jegotten of her body, to hold to the uEIASs and affigns of the {aid M. . 
erer. He then deviſed a leaſehold houſe to his daughter J. S., and 
ade his daughter M. V. ſole executrix and reſiduary deviſee of all his 

»0al and real eſtate. The teſtator died, leaving M. his widow, fince 
eczaſed, R. B. his only ſon and heir, and five daughters, vis. M., I., E., 
J and M. V.; and R. B. the ſon had, at the time the will was made, a ſon 
Lund tuo daughters; and M. M. the teſtator's daughter then had one ſon, 
ud after the teſlator's death, ſhe had another ſon, both living, and no 
her children. On the death of the teſtator, M. V. entered into the 
wal of the eſtate, and held the ſame for two years, after which R. B. the 
fe entered, and held the whole during his life. R. B. died, leaving his 
whſoo R.; upon which M, V. entered into the whole of the eſtates ; 
ud, on an ejectment brought by G. on the demiſe of R, fon of R. B., 
wall M. V., the queſtion was, Whether the plaintiff was entitled to reco- 
u And it was contended, that R.'s deviſe to the heir of M. V. in the 
geat that had happened was void; for, at the expiration of the particular 
tt: by the death of R. the ſon, living the daughter M ., nobody could 
ple 25 heir of M. V. for nemo eft heres viventis. But, by De Grey, Chief 
kdice, the queſtion is, Whether here is a ſufficient deſcriptian of the perſon 
duale the ſon of M. W. take as her heir living the mother. The intention 
the teſtator is clear, that the ſame favour ſhould be extended to the heirs 


A. V. as to the heirs male of the body of R. He took notice that the 
1 whter was living, by leaving her a 'term, and a ſubſequent annuity, and 


peut 2 preſent intereſt ſhould veſt in her heir, that was, her heir apparent, 
un her life. He therefore did not think the leſſor of the plaintiff was 
Wed to more than a moiety of the eſtates. Gould, Blackfone, and Nares, 
bees, were of the ſame opinion. Blackfone thought that, as the teſtator 
x varied the tenure of M. W. 's annuity from that of the three other ſiſ- 
n, lars depending on their own ſingle lives, and her's on the joint lives 
trſelf ard her brother R., it was plain the teſtator had in his contempla- 


1 br that ſbe might ſurvive R., as, in fact, ſhe did; and, therefore, the 
not heir muſt be conſtrued as equivalent to iſſue, in order to make him 
le if n her lifetime, agrecable to the intent of the teſtator. 
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1). 8. d:viſed to treflees) 1 Eq. Abr. tit. Deviſes, 21 5. pl. 14. 8. C. Pr. Ch. 442. 46. 8 C. by 
une of Brown v. Barkham. On a bill of review brought before Lord Hardwicke, in No- 
er 1741, the decree in this caſe was affirmed, but according to a note of it in Hargr. Co. Lit. 


A. bb dis Lordſhip conſidered the caſe as an exception to the general rule. But the opinion of 
15 | Comper has been ſince confirmed by a deciſion of the court of King's Bench on a caſe ſent by 
* aun of Chancery. The queſtion aroſe on both a will and a deed, whether A. took by pur- 
** under the deſcription of beir-male of the bedy of B. not being heir-general ? B. being in the 


e pater, the court certified that A. took an eſtate · tail b deſcent, but they added in the 
Weite, that if a bird perſon had been the grantor, they ſhould have thought that 4. would 
ken by purchaſe as heir male of the body of B. And they alſo certified, that he did ſo take 
@ the will, Wills v. Palmer, 5 Burr. 2615. And the fame point was reſolved on a mar» 
Fknlement in the caſe of Evans v. Weſton, in the Exchequer, M. 1974, and H. 1975, 


- A deviſe 


DEVISES. 


A deviſe is neyer conſtrued abſolutely void for uncertainty, but from 
| _ for, if there be a poſſibility to reduce it to a certainty, the devil 
ood. | Fo, 

Ungly v. One ſeiſed in fee of a houſe at Ludgate, deviſed the ſame * ig f. 2nd 
Peale, 2 Ld. et brothers ſucceſfively for their lives,“ and then the teſtator, after me 
_ ing another matter, went on and faid, And as for my houſe at Ludy 
10 Mod. I do not leave it to S. nor his brothers afore to be entered on and 
103. 2 Eq. joyed till one month after their marriages.” S. at the time of mal 
Ca. Abr. the will had two brothers, R. and O.; S. was the eldeſl, R the ſecond, a 
1 oP Abr. O- the third ſon; R. died in the lifetime of S. and O.; and the quel 
tit. Dev. D. was, Whether this was a good deviſe, or void for uncertainty? And i 
Ca. 19. argued againſt the deviſe, firſt, that it was void for uncertainty. by re 
Note, This of the word ſucceſſively not ſhewing which ſhould take firſt and which ſec 
eee in ſucceſſion: ſecondly, that the condition in relation to marriage mad 
8 Pond more uncertain ; for, till marriage none could take; and ſuppoſe the { 
that judg- brother had married, and neither of the other two, who muſt have tak 
ment after Certainly none of them; for, if he that was married ſhould take fir, 
- ca and that would overthrow the other conſtruction of ſucceſſive, that the 0 
writ of er- Ought to take firſt, and then the ſecond, and then the third. Sed fer 
ror in K. B. curiam, the will was good and certain enough; for, being in the caſe of 
thers, the common lac was a guide to the expoſition of the word ſuc 
vix . that the eldeſt ſhould, after his marriage, enjoy it firſt for his life 
the ſecond, and then the third; and the court agreed, that the clauſe 
marriage made no alteration in the expoſition of the will, but only ad 
reſtriction to the deviſe, which before was general; and, therefore, | 
the ſecond ſon had married before the eldeſt, yet he could not hare 
by this deviſe, - | 
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(If a man deviſes) Goodright v. Wright, 1 Str. 25, and 1 P. Wms. 397. S. P. Wa 
White, Doug]. 344. and 1 Bi, Ch. Rep. 219. note, S. P. Hodgion v. Ambroſe, Dooyl. 3 
P. Doe v. Kett, 4 Term Rep. 601. And the law is the ſame in the deviſe of a copy hold, 
v. Greenſlate, a Str. 445. Duke of Mailborough v. Loid Godolphin, 2 Vez. 77, Andi 
new publication of the will after the death of A. would not make ſuch a deviſe good, fee 4 
Rep. 601. 2 Lev. 243. Sir T. Jon. 135. Sir T. Raym. 408. 1 Mod. 267. 2 Mod 
Pollex. 546, 1 Venti. 341. 


Proctor v. An advowſon was deviſed to the firfl or other ſon of A. that jþ 
Biſhop of red a clergyman, and be in holy orders, in fee, but in caſe 4. bot 
Wells, 2 H. no ſuch ſon, then to F. in fee. Both deviſes are void, as depending 


Bl. 358, too remote a contingency : the firſt deviſe to the ſon of 4 was void 
the uncertainty as to the time when ſuch ſon, if he had any, migh 
orders: and the deviſe over to C. was alſo void, as it depended « 
ſame event, for the words of the will would not admit of the contin 
being divided, as in Lenghead v. Phelps, 2 Bl. Rep. 704 Ide! 
law therefore was entitled; for there was no inſtance, in which 
tation after a prior deviſe, which was void from the contingenc) 

| too remote, had been let in to take effect; but the contrary 

Vol. Ir. 320 preſsly decided in the Earl of Chatham v. Tothill, 6 Br. P. C. 4 

which the judges founded their opinion on Butterfield v. Butter] 


Viz. 134. 
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DISCONTINUANCE. w 


began in the caſe of huſbands” alienations of their wives land. By 
| he civil Jaw, the father gave the dos, which was the eſtate of the 
eren on the marriage; and if it conſiſted of matter moveable, the 
6nd had the poſſeſhon, but was bound to reſtitution at his death; 
cen an action was allowed to the wife, in caſe the huſband fell to 
n to recover during his life. If it conſiſted of things immoveable, 
,ho{hand could not alien without the conſent of his wife, by the Julian 
x. And by Juſtinian's reformation, he could not alien, though with , 
nent. Conflante matrimonio rei dotalis dominium civile penes maritum 
| wtorale penes uxorem. Dig. li. 23. tit. 2. De jure dottum. Ibid. 
% De fundo dotali. 


* 


d of Diſcontinuances by CUlomen of Lands of 
the Gift of their Pusband, or his Anceſtoz. 8 [ 
hu H. J. c. 20.) But it does to a uſe or an equity of redemption, for uſes are here — 


ah mentioned, and a truſt is now, What a uſe was then, 2 Vern, 489. 1 Ab. Eq. 420. 
ages v. Clubb, Com. Rep. 369. S. P. 5 g 


bj ſat. 32 H. 8. c. 36. f 2. it is enacted, that no fine levied by any 
an of any ſuch eſtate as is mentioned in the above ſtatute, 11 H. 3. 
| x of any effeQ, 


Sy what Aft or Conveyance a Diſcontinuance 
may be made, and the Effet thereof. 


Pa 
e tenant) But in this caſe it was agreed, that if the fine had been levied before — 25 
in! ale was enrolled, it would have been a diſcontinuance. So, where a fine is levicd in 
mace of a covenant in a prior conveyance, as, where a tenant in tail conveys his eſtate 
id releaſe, and covenants in the releaſe to levy a fine, which is done accordingly; in th 
be leaſe, releaſe and fine will be conſidered as only one aſſurance and the fine will, 
ee, operate as a dilcontinuance of the eſtate tail. Doe v. Odiarne, 2 Burr. 704. 


DISSEISIN.. 


(A) Chat Ats amount to a Diſſeiſin. 


| Pa 
ee! But on the argument of the caſe of Blunden and Beugh, 1 
5 — 2 a l _ __ 2 — * — in this place an 
5 n for a diſſeiſor, as u 1 b on of the guardian, 
Mt. MS. Co. Lit. 271. a. n. (2), 13th edit. AS | 7 
(Tann 
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| rnd A. tenant for life, remainder to B. in tail; B. recovers in ejefmer 

erde, againſt 4. and has an Habere facias pofſeſionem, and whilſt in poſſeſſe 
5 Br. P. C. makes a feoffment of the eſtate to D. with livery of ſeiſin, that he mig 
247. Cop. become tenant of the freehold, in order for the ſuffering of a comm, 
689. See recovery, A recovery is accordingly ſuffered, and afterwards 4: in 
ape an ejectment, and obtains a verdict. It was adjudged, that J. by 
13th edit. entry in this caſe under the judgment was not an actual difleiſor, 


where the therefore had not in him any eſtate of freehold ; and that the feoffne; E 
law of the pave D. an eſtate of freehold only at the election of A. but did not fi | 
caſe is que” him an actual eftaze of freehold. 957 
reat ability. 1 
age 101 N 5 : * _ 5 
(A man diſſeiſes) Why diſſeiſin of tenant for life makes a fee in the diſſciſor is thus accoun c 
for by Lord Hobart. A grant to J. S. and his heirs during the life of J. D. is no fee, l 
« ſpecial occupancy, as is reſolved in Chudleigh's caſe. But a diſſeiſin of an eſtate for lit 
« neceſſity in law makes a gugſ fee; becauſe wrong is unlimited, and ravens all that an 
1 and is not governed hy terms of the eſtates, becauſe it is not contained within rule | 
; ob: 323. 10 
Page 102 ; | : 
(Leaſe for life) For upon the death of the diſſeiſee, that wrongful fee is turned into a right |: 
eſtate for life by operation of law. 8 Mod. 53. erguendo. - 1 
2 Rights and the purging of wrongful acts are always favoured in |: n 
Vin. Abr. and therefore, where a diſſeiſin or abatement is made, and the diſſc 5 
tit. Diſ= brings his ejectment, and has a verdi& and judgment for him, (but n 
ſeiſin (N), execution,) yet an entry by the plaintiff being found as being in the 
pl. 6. claration in ejectment, that entry will purge the diſſeiſin, and the = 
tinuer in po afterwards is only as a treſpaſſer. 
wan eee N . 
| * 
U 
Page reg DISTRESS. 
i th 
— engm— — — 0 
(A) Who, in reſpett of his Eſtate or Inte 
map diſtrain foz Bent. K 
Page 106 1 1 
(If a man ſeiſed in fer) A receiver under the court of Chancery has power, it feems, 10 Uf | 
without applying to the court for particular direQtions for that purpoſe, unleſs there be 3 « 0 
who has the legal right to the rent; for the diſtreſs muſt be in the name of the perſons en 0 
to the legal eſtate, Pitt v. Snowden, 3 Atk. 750, Hughes v. Hughes, 3 Br. Ch. Rep. $7. 
19 6 5 ; 
If @ termor) 2 Wilſ. 375... Cooper. Where a leaſe came back to the ory"? | 
9 4 _—_— t entered into between him and the affignee of the leſſee, that the leſſor i 
have the premiſes on the terms mentioned in the leaſe, and further ſhould pay a cx a 
anoually over and above the rent towards the good will already paid by the N > 
judged that ſuch agreement operated as 2 furrender of the whole term, and that A. 
-could not diſtrain either for the original rent, or the ſum to be paid in groſs annually. 
Mapleback, 1 Term Rep. 441. | , 
7 | , : : | 
Fairfaxy.. / Although à term be veſted in an annuitant himſelf for ſecunny ? . 


n nuity, yet he may diſtrain for the atrears : as where lands were ch. 


DISTRESS. 409 


aſtees and their beirs to the uſe of J. for 99 years, if he ſhould fo 
to live, upon truſt that he ſhould receive and take thereout an annuity 
cly rent of 250l. with power of diſtreſs, and ſubje& thereto, to the 
of the grantor for life, remainder oyer—it was holden that A. might 
Ania, for that the grantor during the term was merely an under· tenant 
\ him at the above rent, to which rent diſtreſs was incident by law, ex- 
cre of the clauſe in the deed, 
Page 107 
b an beriot ſervice) Co. Lit. 8 ;. if he claims the relief not by tenure, but by cuſtom, it 


gene there muſt be a preſcription to warrant the dilireſs. Lat. 37. 95. 130. 3 Bulftr, 323. 
In. 132. Co. Lit. $3. b. 47. b. 1 Show. 36. : | 


[f the mortgagee give notice of the mortgage to a-tenant in poſſeſſion Moſs v. 
der a leaſe prior to the mortgage, he may diſtrain for all arrears of Gallimore, 


f | e pro 
n in his hands at the time of the notice, as well as for what accrues , 8 


ent to it. ENS 
woſequ See Powell's Mortgage, 84. 


Where there is a cuſtom that a tenant may leave his away-going crop Beavan v. 
the barns, Cc. of the farm for a certain time after the leaſe is expired, pre 
nd he has quitted the premiſes ; the landlord may giſtrain the crop ſo 5. 
kf: after te expiration of the ſix months, and within the time limited by 

the cuſtom, | | 

If a leſſee dies before the expiration of the term, and his perſoffal re- Braithwaite 
peſemative continues in poſſeſſion during the remainder and after the v. Cookſey, 
exiration of it, the "landlord may diſtrain under this act for cent due far * Bl. 

the whole term. . 


he 


(B) That Things may be diſtzained. . : 
age 10 


(There muſt be) Qu. as to dogs, now that the legiſlature bath paſſed an, ad to prevent the 
being of them. See ſt, 10 Geo. 3. c. 18. But deer kept in a private eiter for the purpoſe 
of ale or profit may be diſtrained for rent. Davis v. Powell, C. B. Hila, 11 G. 2. 3 Bl. 
Cm. g. | | 


(Things fixed) $0, an anvil in a ſmith's ſhop, and a millſtone in a mill, are privileged from 
this diſtreſs: and a temporary removal of the anvil out of the ſtock, or of the millſtone out of 
ite will, for the purpoſe of its being picked, does not deſtroy the privilege. 14 H. 8. 25. b. 


(No man can) And implements of trade may be diſtrained if not in actual uſe at the time, and 
do other ſufficient diſtteſs can be found. Gorton v. Falkner, 4 Term Rep. 565. Simpſon v. 
farcourt, C. P. Mich. 18 Geo. a. cited by Buller, J. 1d. 569. The like law with reſpect to 
i cn. But averia caruca, or implements of trade, may be diſtrained for a poor's rate, 
ihough there be other ſufficient diſtreſs: for the diſtreſs in this caſe is in nature of an execu- 


tn, Hutchins v. Chambers and others, 1 Burr. 579. Com. Dig. tit, Diſtreſs (C). Saund. on 
Conrenticles, p. 39. 


4% for the) Noy, 68. But a chariot ſtanding at a livery-ſtable is not privileged from di- 
ares, Francis v. Wyatt, 3 Burr, 1498. 1 Bl. Rep. 483. Nor is a race-horſe in a (table belong · 
v7 to an inn-keeper, a mile diſtant from the inn, Crofier v. Tomlinſon, Hertford Aflizes, - 
wen Ryder, C. J. cited in 3 Burr. 1500. 


e fes borſe) Infra, note on the laſt caſe, - 

(if « mes rider) But this is not law. Things in actual uſe cannot be diftrained, becauſe the ® 
of them would occaſion 4 breach of che peace. See what is ſaid by Willes, C. : on 

"ye 2 Webb v. Bell, 1 Sid. 440. in 4 Term Rep. 569. and Storey v. Robinſon, 6 Term 
13. . k 


(Thinge 


10 1 8 1 — at 
* E w_ bs — 
K * 2 1 


Dr 


action muſt be upon this ſtatute., Gimbart v. Pelah, 2 Str. 1273. 


410 DISTRESS, 
( Things diſtrainal) So, it ſeems that goods under an attachment cannot be diſtmined Meat 


caſe, 1 Ventr, 221. argues do. | f 
Page 109 | _. 4 | | hg 
(Things for <obich) But money in a bag ſealed may be diſtrained ; for the bay ſealed may Is 
known again, 22 E. 4 50. b. | | | 
But notwithſtanding this act, ſheaves of corn, it tems, cannot be diſtrained for the areas of 8 


an annuity, Horton v. Arnold, Fort. 361. 


Ir ; 
Kimp v. The various caſes upon this point were very fully conſidered in a hu | 
Cm; caſe; where the following diſtinctions were made. If a ſtranger's beak 


1873Z. eſcape into the land, by the default of the owner, they may be diltraned 
for rent, without being levant or couchant. But if their eſcape be ig 
conſequence of the default of the tenant of the land in not re Iring hy 
fences, the leſſor cannot diſtrain them, though they have been a, d 
couchant, unleſs he have given notice to the owner, and he ſuffer them u 
remain there afterwards, But the lord of the fee, or the grantee of 
rent-charge, may in this laſt caſe diſtrain them, without giving notice, ade 
they have been levant and couchant. 


4 


| (C) Df the Mannez of diſtraining, as to Time 
: and Place, 
age 110 


(JF the tenant) But now by 11 Geo. 2, c. 19., goods, &c. may be diſtrained in 30 days, afte 


removal, 


DEE * If by the cuſtom of the country, or by expreſs ſtipulation betwee 
Ayo, 


; the parties, the rent be payable on the day on which the tenant ente 

Term Rep. be Re , 
8 the landlord may diftrain tor it on that day. , So, it ſeems, by the uſage 
6 Mod.214. of a pariſh, a quarters rent may be diſtrained for before the end of the 
quarter. | | 

Page 111 | 
A diftireſs) See the ſtat, 11 G. 2. c. 19. § 7., which empowers the landlord in the caſe of 
goods being fraudulently removed to prevent a diſtreſs, to break open a dwelling»houſe, taking 


conſtable with him, and having firſt made oath before a juſtice of a reaſonable cauſe to ſuſpet 
that they ate thereia, See infra, tit, Rent, (K). 
* 


- 


1 If the demiſes are ſeveral, there muſt be ſeparate diſtreſſes upon dhe 


Ca. tems“ ſeveral premiſes ſubject to each diſtin& rent; for one diſtreſs cannot 
Hardw, taken diſtributively, and the law gives no right to enter into any premil 


245. 2 Sir. but thoſe whence the rent iſſues. 
1040. | 


mn -— © RL 


(D) Df the Diſtreſs when ſeiſed : And hercio 0 
the Dittrainer's Intezeſt thezein, and what he 
is to do therewith, | 


(Al by the flatute) Treſpaſs will not lie for im 


nding a diſtreſs in another county, but d- 


Page 112 


(If a man taker) It is ſaid by Popham, C. J. that the diſtrainor may meddle with Ag | 
whete it is for the owner's benefit, as by ſcouring armour, or fulling taw-cloth. Cro, Eliz. 7 j- 

Ir is provided by the 11 G. 2. c. 19. F 19, 20. that for any unlawful act done, the _ 
ſhall not be a treſpaſſer ab initio; but that the party grieved ſhall ohly have an action for | 


rea! damage ſuſtained; and not even that, if tender of amends is made before apy 0 
de brought. | (1 


(Tot where) The five days are inclyſive of the day of ſale. 1. H. Bl. 14. 


ak : 1 
hee 1.5 upon) The plaintiff under this clauſe is entitled to treble cofts as well as damages 1 
y be — r. Story. Carth. 321. Ld. Raym. 19. | | 


1 
» 


. 


c) lheze a Difizeſs Wall be ſaid to de wron 1 


. 


and erceflive : And hezein of the Remedy which 


the party injured hath, - ; 05 4 

1 1 . F Page 115 | vJ 
1 10.) Whether or not there ſhall be more diſtreſſes than one depends upon the s 
-tv and identity of the thing diſtrained for, not upon the value of the goods taken. One 
_ duty, or ſum, ſhall not be ſplit, and diſtrained for, part at one time, and part of it at 
"her time; for inſtance, if, as was the caſe in Lutwyche, the whole ſum due by 941. xos., a 
azo ſhall not diſtrain for 624. 10s, at one time, and afterwards diſtrain agein for 151, the reſidue 
{ th: 55. 10s. but he ſhall diſtrain for the whole 77/. 10s. at once. But if, from miſtake or 
— -nce of their value, the goods at firſt diſtrained for the whole 791. 107. be not ſufficient to 
£64 it, he may diſtrain again in order to ſupply the deficiency, and to make up that ſame ſum. 
Walls v. Savill, 2 Lutw. 1532. | Hutchins v. Chambers, 1 Burr. 589. | 


A diſtreſs may be taken for rent under a leaſe, though the tenant en- Macdonnel 


mencement of 1 v. Welder, 
ered before the com it. . 


ys | Page 117 
(if a man) Secis, where the number is uncertain, Hall v. Harding, 4 Burr. 2426, 


nf.) The commoner's power of diſtraining is not mentioned in the caſe cited, 


Goods brought to a market to be ſold, cannot be diſtrained by the Wigley v. 
ner of it for toll as damage · feaſant. h eachy and 


J | others, 
F 7 | 2 Ld. Raym. 1589. Sawyer v. Wilkinſon, Cro. El. 628. 


If 2 man bath a freehold in a market, and corn is brought thither on Mayor of 


be market-day, and ſet down, he cannot juſtify the taking it there damage- ow _ 


Kin Ran, , , , Cro. El. 75 
tuſp 4.,demiſed to B. the milk of twenty-two cows, to be provided by A., Burt v. 


nd to be fed at As expence, on certain cloſes belonging to A. ; and A. Moore. 
eorenanted that B. might turn out a mare, and that no other cattle ſhogld 5 Term 

le fed there, B. may diſtrain other cattle of 4. there, for the ſeparate P. 3*9: 
mil terbage and feeding of the cloſes paſſed to B. 


nnn... r 


(6) of Diſtzelles toꝛ Ameztements. —_— 


(duch fan) Roll, cites for the contrary opinion the caſe in 41 E. 3. 26. b. which ſeems an 4 
Whority (if auy) the ether way. | J 7 
Page 118 BW, 

v4 

| 


(Ns Bailiff) In replevin the officer muſt ſtate that © the defendant was guilty 3” in treſpaſs Y 
tte conviion is a ſufficient juſtification. It muſt appear too, that the amercement was by the Ne 
, and not by the court, Stephens v. Haughton, 2 Str. 847. LR 


By preſcription there may be a diſtreſs for toll in a fair or market. But Hob. x87. 


* al i not incident of common right to a fair; and, therefore, if the fair . Abr. i 
* nw one, and toll is not expreſsly granted, a cuſtom cannot ſupport — o_ 103 
— Z Smith, 2 ö 
n | Str. 1171. 
If goods are fraudulently) ſold out of a market, in order to evade the Blakey v. 
ul, the Owner of the market cannot diſtrain them for it. Dinſdale, 


Cowp, 66r. 


L 4 1 


— 
— 


— WEIS 


1 


1 naerton v. N ., MARRIAGE celebrated in Scotland (bat not between | 
N ns | go there merely to evade the laws of England) will entitle 
i 145. Woman to dower in England. As the lawfulneſs of ſuch a marriage m 90 


be tried here by a jury; therefore a replication of . e 1 * 
nin a writ of dower alledging a marriage in Scotland, may conclude ty 

„n country. : | | 
N _ It is laid down in the preceding part of this work under this title, x 
3 alſo under the title ** Marriage and Divorce,“ that a divorce prater ad 
4 ak terium does not bar the wife of dower. But this doctrine ſeems ſcars 
| Ro. Abr. maintainable. Rolle's report of the caſe of Powell v. Weeks, the princy 
caſe referred to in ſupport of it, differs from that of the other repone 
for he expreſsly ſays, it was adjudged, that a divorce for adultery ir ah 
of dower. If the going away with an adulterer deprives a woman of 
(=) Co. Lit. dower, of which there can be no doubt (a), it ſhould appear rather ext 
32 a. ordinary to aſſert, that a divorce for that cauſe ſhould not have the ſu 
er, effect, that is, that a woman convicted of a crime ſhould not incur i 
P. o puniſhment which ſhe would otherwiſe be expoſed to. But the truth ſee 
to be, that a divorce propter adulterium does not diſſolve the marriage 
therefore does not of itſelf occaſion a forfeiture of dower : but the lol 
| dower is not the conſequence of the divorce, but of the crime: thou 
> . _ there were no divorce, yet if the adultery of the woman were manifeſt 
would loſe her dower. In order therefore to ſhew that a woman has 
title to dower by reaſon of adultery, it is not neceffary to produce a ſenter 
of divorce for that cauſe. This ſeems to be a ſolution of the difficuly. 
Mundy v. If the right to dower is controverted, it muſt be made out at law: | 


' 
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eee un. if not controverted, the court of Chancery has a concurrent juriſdicde 
1m ' 122, therefore, where to a bill for dower and arrears ſince the death of 
_ 45. Ch. huſband, the defendant demurred, and by anſwer admitted the right, 


Rep. 194. ſtated an offer to aſſign the dower, and an offer of the arrears ſince! 
S. C. claim, the court overruled the demurrer. For, whether a widow i « 
tled to the arrears of dower from the death of her huſband, or only fr 
her claim, cannot be determined on a writ of dower. To a writ of doi 
(5) 2 Vern. only legal bars can be oppoſed, which has had the effe& of almoſt put 


36s. Ca. an end to them; and the idea that there-muſt in equity be a legal bar { a 
Abr. 218. 138 prevailed till the caſe of Lawrence v. Lawrence {b) determined I, 
| ? 


d Somers in King William's time. Na 


(4) Who may have Dowez, and who not: {1 
herein of the Age, and other Diſabilities of | 
On 120 Hugband or TUife. | 
n 1 | of law, by nal 
By ron os — idiots muſt be void upon oem: agg by 
(B) 


DOWER. N 413 

| of what Eſtate a Toman may have Dower. 
2. Of the different Kinds of Inheritances. 2 
not execut- 


Of a Uſe a Woman ſhall not be endowed. ed. 


t, of a truſt· eſtate of inheritance, or of an equity of redemption of Chaplin e. 


portpage in fee, a woman ſhall not be endowed. F. 


; General v. Scott, Ca. temp. Talb. 138. Goodwin v. Winſwore, a Atk. 525 Bor- 
: en I Bl. Rep. 138, 161; Dixon v. Saville, 1 Br. Ch. Rep. 326. 9 
| Page 123 


g Jac. C. B. Kettleby's caſe. Hale's Co. Litt. 32.4. n. 3. 13th edit. 


un entitled) Owen, 4. 8. G. ; | | | 
& voman is entitled to dower out of ſhares in the navigation of the Buckeridge 


af | x {von under the ſtatute of 10th of Anne. by Ls ara 
652. 

| | Page 126 

beer nee) The true reaſon is, that the remainder to B. was an intervening ved eitate 


wo! a poſſibility, Freme's C. R. 509 10. 4th ed. , 


Lands were conveyed to the uſe of 4. and his wife for life, remainder Hooker v. 
& uſe of B. the ſon of A. and his wife for life, remainder to the firſt 2 

| other ſong of B. in tail, remainder to A. in fee; A. and his wife died — Fargy' 
te lifetime of B., who afterwards died without iſſue, leaving a wife: 

queſtion was, whether the wife of B. was entitled to dower in the 

k! And it was decreed ſhe was; for that the eſtate for life in B. was 

wed by the deſcent of the ioheritanceupon him, and the contingent re- 


dier deſtroyed, | 


ol the Things requiſite to rhe Confummation 
Dower, viz. Marriage, Seiltn, and the Death 
i the husband. | 1 Nr 


ſrc The propoſition, that in the caſe of an inſtantaneovs ſeiſin, the wife ſhall not be 
, though here laid down broadly, is by no means general When, indeed, the ſame act 
. the huſband the eſtate, conveys it out of him again, when he is the mere inſtrument 

the eſtate, the tranſitory ſeiſin gained by ſuch an n not in general 
kdcientto entitle the wife to dower. But when the land in the language of Sir Wm. 
Move, 8 Comm, 132. abides in the huſband for a ſingle moment, that is, as a later writer 
i, Preſton on Eſtates, tit Dower, when he has a ſeiGn for an inſtant benef6-ially for his 
#, the title to dower ſhall ariſe in favour of the wife. Thos, in the caſe put ahove, where 
&icend on a man who is mairied, and a ſtranger enters by abatement immediately, after 
Wh of the anceſtor - there the wife of the heit ſhall have her dower, and yet the huſband 
terely a ſeifin in law, and that for an inſtant only, for the abatement deveſted it from him. 
a the caſe above of the father and ſon jointenants, who were hanged out of one cart, where 
prltvn depended on the priority of their death. And, where a huſband for tion ſly gains an 
avcous ſeiſin, as againſt the perſon benefiied by, and deriving an eſtate in virtue of, ſuch 
mall, the wife is entitled to her dower. Thus, in Matthew Taylor's caſe in C. B. 34 El. 


V. Nn. 319, where tenant at will, or for years, makes a feoffment. in fee, and dies, 
and 


- 


yi) But the aſigament is_ good, though tithes of the third yard-land be ive. 
J Page 124 


. 


3 DOWER. 


and his wife brings dower, the feoſſee cannot plead that the huſband was never ſeiſcd; for | 
court there ſay, in an inſtant he gained a ſeiſin, or as it is better explained ſopra tit. > 
(A), fince the feoffee received his eſtate from him, he is eſtopped to ſay that the We « 
never ſeiſed : beſides, in reſpect of the feoffee the feoffor had an eſtate, though in te rd * 
diſſeiſce he is to be conſidered as a wrong-doer. It may be queſtioned whet cher of the 
inſtances will ſupport the doctrine here advanced, vis. that there cannot be dower in the ca 
an inſtantaneous ſeiſin. In the firſt, the huſband is never ſolely ſeized during the coverture 1 
when he makes the feoffment he is ſeiſed jointly with his companion: the tenancy is not fey | 
unti / the huſband has made the conveyance, and departed with all his right and eſtate: and . 
ſequently, during all the time he hath ſeiſin of the eſtate, he hath it jointly with ſome ot 
and not ſolely by himſelf, In the other inſtance, v. of the ceflui gue uſe, the huſband hath . 
ſeiſin of the land at any period: he had merely the zſe with the power in virtue of the flaws 
1 R. 3. of transferring that quantity of eſtate in the land which he had in the uſe, Preſton « 
Eſtates, ubi ſupra. 31 ; ; * . 4 f 


(IV lefſee for life) Seed, of ſuch a feoſſment or leaſe by a tenant at will, or for | 
B gains a fleehold. Sir W. Jon. 317. Br. tit. Diſſeiſor, &c. pl. 67. 12 E. 4 wo 


Sneyd v. So, if a huſband become entitled to eſtates by virtue of ſurrenden fi 
neyd, 


| | tenants by copy of court roll, and grant them out again by copy of cot 
rAK: 442; oll, this inſtantaneous ſeifin of the freehold will not entitle the wiſe 
dower. | | 


an_— 


A (D) Of the Alignment of Nower, 
age 133 


(If there be _ This caſe of aſſignment of dower by one of two or more jointenants 
be underſtood to be where the huſband has been ſolely ſeiſed during the coverture, and af 


wards conveys or deviſes the lands to two or more jointly and dies; for the wife of a joiater 
is not dowable. FYideſupra. | 


(If lands whereof) But ſee 2 H. 5. 12. The heir aſſigns dower of lands of which the huſh 


was ſeiſed, but the wife not dowable, ſhe is tenant in dower. 30 E. 1. Briefe, 884. | 
be endowed, and afterwards exchange with the heir for other lands which were the inherita 
of the huſband, ſhe ſhall be ſaid 1 tenant in dower of the lands fo taken in exchange, 
her entry ſhall be ſaid to be by the huſband, Per omnes juſticiarios. Hal, MSS. Co, Lit, ; 
n. 9. 13th edit. | | 

Page 135 nets 305” 

(The age t!) The dowreſs holds of the heir; but by the inſtitution of law ſhe is in of 
eſtate of her huſband ; ſo that after the heir's aſſignment, ſhe holds by an infeudation from 
immediate death of her huſband, Hence it is, that dower defeats deſcent, becauſe the | 
cannot be ſaid to deſcend as demeſne which are in tenure; and the aſſignment of dower bei 


the nature of infeudation, and taking place immediately from the death of the huſband, t 
are only two-thirds which deſcended a» demeſne. Gilb. on Dower, 395. - 


| (nis a rule) Sty. 276. According to the latter reporter, a ſpecial verdict found, that thets 
faid to the widow thus. viz. I de endow you of a third part of all the 


lands w coufin J. S. your 
died ſeiſed of, Roll, C. J. to which Nicholas and Aſk, juſtices, agreed, held, that it ms 
aſſigned generally of the third part in ſome caſes, and the parties may agree agaioſt con 
right, and that here both parties agreed to take dower in this manner; but Jermain 'T 
But per Roll, C. J. if the ſheriff a — dower, and does it not per metos et bundas, it 1s cum, 


might have been ſo aſſigned; and where a feme cannot be endowed per metas et bud the 
enter without afſigament. | 


(E) Wi 
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x) here the ite ſhall have her Election to be 
:ndowed of one Thing or another, and where 
gf both: And herein of Endowment de novo, and 
the Dos de. Dote. © | Page 137 


lands, ſubje& to a title of dower, were deviſed to a perſon in fee who Hilchine v. 
| : a is wid h Hilchins, 
1 leaving a widow ; this widow ſued for her dower, and recovered a 
1 0 f * 2Vern. 403. 
kd part of the whole without any regard to the title of dower in the 
aon of the teſtator, who did not put her claim in ſuit: it was bolden 
he court, that the teſtator's widow not having recovered her dower, it 
to be laid out of the caſe, and the dower of the deviſee's widow was 
therefore to be looked upon as dor de dote. 

| Page 14 
(lv; ier!) A better reaſon than this is, that the whole of a will concerning 2 * DA" oe 
 witing, and no averment ought to be taken out of the words of the will. 4 Co 4. a. 
n in the caſe referred to, expreſsly ſtates that this ſecond reaſon was diſallowed, and ſuch 
dit holden a bar of dower by two judges, Weſton and Bowles againſt Dyer, J. 


[{ man marries) See ace, Lawrence v. Lawrence, 2 Vern, 365. 1 Eq. Ca. Abr. 218. 2 

+) Rep. 234. 1 Br. P C 591. Lemon v. Lemon, Vin. Abr. tit. Deviſe, (T. c.) pl. 45. 
don v. Hitchin, Pr. Ch. 133. Galton v. Hancock. 2 Atk. 427. Tinney v. Tinney, 3 
ui. Incledon v. Northcote, id. 436. Ayres v. Willis, 1 Vez. 230. Charles v. Andrews, 
l 152. Broughton v. Errington, r. P. C. 12. Pitt v. Snowden, 1 Br. Ch. Rep. 292. 

nv, Pear on, id. ibid. However, notwithſtanding theſe caſes, deviſes have been frequently 
med a ſatisfaction of dawer, where the wilt has been filent, on account of ſtrong and ſpecial 
mmſlances; as, where allowing the wife to ta double proviſion would be inconſiſtent with 
lifpolitions of the will. Arnold v. Kempſtead, A 5. and 1 Br. Ch. Rep. 292. Villa 
M Lord Galway, Ambl. 682. and 1 Br. Ch Rep. ubi ones v. Collier, Ambl. 740. 
. Wake, 3 Br. Ch. Rep. 255. Boynton v. Boynton, 1 Br. Ch: In ſuchcaſe the 
n mult make her election.. But ſhe ſhall not be put to this election, unleſs there be a decla- 
bm plain, or a clear incontrovertible reſult from the will that the teſtator meant that ſhe 
not take both. Foſter v. Cook, 3 Br. Ch. Rep. 347. French v. Davies, 2 Vez. jun. 572. 
tall he in any caſe be obliged to make her election till the account be taken, and it appear 
« what eſtates ſhe is dowable, Boynton v. Boynton, i ſupr. nor will ſhe be precluded from 
ny it by accepting of an annuity for three years under the will, ſhe'during that time claiming 
ler dower and the annuity. Wake v. Wake, »bi /upr. | 


. Page 142 
Ub copement) Nor is a jointure naw forfeitable by elopement or adultery. Sidney v . — 
Vas, 268. Neither will the circumſtance of a wile' living ſeparate from her huſband in 

prevent a court of equity from decreeing a ipecifick execution of articles in het favour. 
tr. Winter, in Canc. July 19, 178r. 
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of the Proceedings and Damages in Nower.. 
" unde nihil habet. | 
Page 149 


vere: maſt) But the ſtatute is expreſs that the widow ſhall have her damages, viz. valorem 
Mu ei contingen'is a tempore mortis viri ſui, and in a modern caſe, which underwent a great 
# diſcuſſion, damages were awarded her from the death of her huſband, though ſhe had 
: 8 writ of dower for above two years. Dobſon v. Dobſon, Ca. temp. Hardw. 
tkmard, K. B. 180. 209. 443. 8 C. In that caſe, however, it is to be obſerved, the tenant 
* plead tout temps pri. Ang though he plead ſuch plea, yet the widow ſhall recover damages 


DE the original to the execution of the writ of entry. Fide caſes ſupr. and Bull. 
+117, | 0 


ha the execution of a writ of inquiry in an action of dower unde nibil Penrice v. 


1 Pentice, 
be jury aſſeſſed damages to the amount of the third. part * — 
ue 
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1 
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1 ſition, without _ any deduction for land- tax, repairs, or chief re, 
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, 


676. pl. 10. give in evidence a releaſe to her huſband, or a ſurrender to him by 


— — 
— — err SIA” —— 
- 


A recovery for demandant, the ſaid J. C. claiming by leaſe for years from 


(% The value of the land, ſrom the death of the bhuſband to the day of thei 
opinion of | ” 
this latter The inquiſition was ſet aſide, the court being of opinion, that as 
pointiscon- in a writ. of dower unde nibil habet the words ultra e a 2 
Yarn the ought to have been made for land- tax, repairs, and chief rents; and % 
n_ and to the Jury (a) ought only to have aſſeſſed damages to the day of away 
the expfeſs the writ of inquiry. 1 10 

words of the ſtatute of Merton, e. 1., and alſo to the caſes of. Spiller v. Andrews, $ Mot 
Dobſon v. Dobſon, Ca. temp. Haidw. 19, 2 Bat nad. K. B. 180. 207. 443. and . 
v. Kent, 2 Barnard. 357. | | 


Brown v. If the heir ſell to J. S. and the widow recover her dower againſt hi 
_— _ he muſt pay the whole meſne- profits from the death of the huſky 
5 = though he have not himſelf been half the time in poſſeſſion: ſhe's ent 
Bull. Ni. by thre ſtatute, and can recover only againſt the tenant. £ 


Pri. 117. | | | 
2 Roll, Abr. If the defendant plead ne ungue ſeiſe que cower, the demandant; 
4 who was ſeiſed as jointenant with him. So, if the demand be of 
But qu. as advowſon or rent-charge, ſhe may give a grant of the advowſon or rent:c 
to the ſur- in evidence, and that her huſband died the daybefore payment or preſenta 


render in 


this caſe ? for one jointenant cannot ſurrender to another, by reaſon of the unity of poſe L | 
Perk. 5 586,7. See 40 E. z. pl. 21. 41. b. contr.. See alſo Watk. on Deſcents, 33, note, 1 
Robins v. If the tenant plead ne ungues accouple in loyal matrimonie, it ſhall n *% 
hn on tried by a jury, but a writ ſhall iſſue to the biſhop to certify it. Tox 

7 in wy mand of cower as the widow of J. R., the defendants pleaded u ve 


accouple ; the plaintiff replied a ſentence of the eccleſiaſtical coun 
cauſe of divorce brought by Sir V. W. againſt her, charging that the 
his wife, and had committed adultery with J. R.; to which ſhe ple n 
that ſhe was the lawful wife of FJ. R., and not of the ſaid Sir #, 
and that afterwards J. R. died, and the cauſe coming on to be heard 
judge declared, that the plaintiff had been the wife, and was thet 
widow of J. R.; and ſhe prayed judgment whether the defendant 
not eſtopped to plead ne ungques accouple. The court held it no eft th 
as the biſhop's certificate in an action between the plaintiff and obe 
fendants would have been. ad. 
Green v. In dower, the defendant pleaded, that T. D. was ſeiſed in fee 
Roe, Com. made a leaſe to 7. C., but did not ſhew when ſeiſed in fee, or th 
Rep. 581. term was aſſigned to him; ſo it might be after coverture. After pad 
a" gh wh father of the demandant, prayed: to be received, but the court vc 


the tenant, admit him. 
and all claiming under him, from giving a prior term in evidence on an ejectment 
brought by the widow under the judgment. Booth v. Marquis of Lindſey, 2 1.9. 


By 16 and 17 Car. 2. c. 8. g 3, 4. exccution ſhall not be ſtayed? 
of error upon any judgment after verdict, unleſs the plaintiff i Nhe ; 
become bound to pay damages and coſts, in caſe the judgment be # | 
or the plaintiff p'” tft og or be non-ſuited ; and the court wire 
cution ought to be granted upon ſuch affirmation, diſcontinuance, © 

| fait, ſhall iſſue a writ to inquire as well of the meſne profits, 25 


damages by any waſte committed after the. firſt judgment; agd 


| 


„ 
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thereof, ent ſhall” be "gives; and execution awurded for furh = = 
2 und alſo for cofts of ſut. WEE > ng 5 
there ate two tenants in dower;- and one dies after qadgmedr for yh 5 ne. 
296, and his heir and the other bring error, the whole of dhe original 2 Bar =... 
inopes ſhall be fecovered againſt che ſurvivor. Bur the value-from the 357. 386. 
e of. the judgment to the affirmance cannot be recovered [againſt the 441. Ca, 
"ing plaintiff only 3 nor cars the court compute ſach\damages after the Haute Fs 
ral the damages und by the firſt jury, but they" mult award a Welpe; b 
de judgment be affirmed in dom. proe; and coſts 'given; che defendant Angr. * 
eror may bring an action upon the recognizance for fuch coſts, without Ca. remp. 
mo Out 2 writ 8 , ; | | V, —— — Harw. 373. 
The writ of dower is now little in practice, and will probably in a ſhort (e) Wallis MY 
N 2575 into deſuetude. The court of /Cliancery ſeems at length to“ * 9 if 


« poſſeſſion of a concurrent juriſdiction with the common law courts in 3 : 

| ales of aſſignment of dower. _ That the court of Chancery had. juriſ- (5) Curtis 
im in matters of dower, for the purpoſe of aſſiſting the widow to a v. Curtis, 
by of the lands or title-deeds, of ef removing aay impediments. to 3 Br: Cb. 
preoderlng her legal title available at law, feems juqged deter w haue iner v. by: 
doubted. But (a) it has been queſtioned, whether it could give Mundy, + 
be in thoſe caſes, in which there 3 to be no obſtacle to her legal 4 Br. 7 
wedy? However, the language of the court how is (5), „ that the Rep. — 9 
widow labours under ſo many diſadvantages at law, from the embaraſß jun. 1a. * 
nents of truſt terms, £7, that ſhe is fully entitled to every aſſiſtance Mitf, Ed. = 
hat a court of equity can give her, not only in paving the way for her Tr. — 2 
v eſtabliſn her right at law, but alſo by giving complete relief when the 5 85 | 
jybt is alcerraiped.” | And in the 'etercſe of this juxiſdiction it wilt 5. Lamb. 

wee a diſcovery (c), even againſt a purchaſer, for a valuable confidera- 3 Br. Ch. 

vithout notice. And though (4) the widow ſhould die before ſhe bad Rep. 264. 

liſhed ber right at Jaw, it will, in favour of ber pegſonal repreſenta- 838 

decree an account of the rents and profits of the lands, of which ſhe Childs, 8h 

wards appeared dowuble. But coorts of cquy coolider themſelves Joly 1791, 
b far proceeding merely on a right which may be aſſerted at common ed in 4 
that, as in a court of common law no coſts can be given on a writ of = Eq- 1 
ſo vo coſts are given in a court of equity on à hill brought for the (,) Mice, ws 
pupole (e). | | * | Eꝗ Tr. 111. 5 by 
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(K) Of the A nent ot Dower, 2 
6 Br. tit, Dower, $1, 84, Bitent, pl. 14. Firzh, Execution, x65, 2. L nin | 
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cen] But authorities are not wanting to ſhew, that not only child-bearing, a caſual 
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quence of fornication, and the detection of it in this publick manner, but the commiſſion. F 
he ct - — fell is a forfeiturp, of her eſtate; Rob. Gavglk, 165. and the autbori- 9 
The cuſtom of a manor was to grant oopyholds for thide lives : the Saliſbu =. 
lie had a power of ſurrendering the whole eſtate, and the widow * 1 1 * 
vho died ſeiſe, ubs entitled to her fres-bench. F. a chpy- Bank, 7 9 
' for three lives, ſurrendered to #H., the deecaſed huſband of the caſe, Co. 3 


an ; who afterwards by licence from the lord, demiſed to J. 8. for J=- 36. 8. P. 
Tan years by way of mars then H. died, and J. &. albgted pron +. 
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opinion of ſition, without making any deduction for land- tax, repairs, or chief 

— dork, The inquiſition was ſet aſide, the court being of opition; that as 43 
point is con- in a writ of dower unde nibil habet the words ultra repriſas, a dedua, 
trary to the ought to have been made for land · tax, repairs, and chief rents : and 


preceding the jury (a) ought only to have aſſeſſed damages to the day of awag 


caſe, and to : 
the expreſs the writ of mquiry. 

words of the ſtatute of Merton, c. 1., and alſo to the caſes of Spiller v. Andrews, 8 Mg 
Dobſon v. Dobſon, Ca. temp. Haidw, 19. 2 Barnaid, K. B. 180. 207. 443, and &: 
v. Kent, 2 Barnard. 357. 


Brown v. If the heirſell to J. S. and the widow recover her dower againſt hi 
— Hil. he muſt pay the whole meſne profits from the death of the hot 
<A yg though he have not himſelf been half the time in poſſeſſion : ſhe is exit 
Bull. Ni. by the ſtatute, and can recover only againſt the tenant, 4 
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render in | 
this caſe ? for one jointenant cannot ſurrender to another, by reaſon of the unity of pol 
Perk. 5 5$6,7. Sec 40 E. z. pl. 21. 41. h. coxtr.. See alſo Watk. on Deſcents, 33. note. 


Robins v. If the tenant plead ne unguer accouple in loyal matrimonie, it ſhall nd 
op tried by a jury, but a writ ſhall iſſue to the biſhop to certify it. Toa 
12... mand of Cower as the widow of J. R., the defendants pleaded ve « 
| accouple ; the plaintiff replied a ſentence of the eccleſiaſtical coun 
cauſe of divorce brought by Sir V. V. againſt her, charging that ſhe 
his wife, and had committed adultery with J. R.; to which ſhe p| 
that ſhe was the lawful wife of J. R., and not of the ſaid Sir . 
and that afterwards J. R. died, and the cauſe coming on to be hear 
judge declared, that the plaintiff had been the wife, and was thet 
widow of J. R. ; and ſhe prayed judgment whether the defendants 
not eſtopped to plead ne unques accouple. The court held it no efie 
as the biſhop's certificate in an action between the plaintiff and oths 

fendants would have been. + has 
Green v. In dower, the defendant pleaded, that T. D. was ſeiſed in fee 
Roe, Com. made a leaſe to 7. C., but did not ſhew when ſeiſed in fee, or tht 
Rep. 581. term was aſſigned to him; ſo it might be after coverture. After uz 
A_reco?ery for demandant, the faid J. C. claiming by leaſe for years fron 
will »fted father of the demandant, prayed to be received, but the court vo 

the tenant, admit him. 

and all claiming under him, from giving a prior term in evidence on an ejedtment 
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brought by the widow under the judgment. Booth v. Marquis of Lindſey, 2 1.4. Rus. 2 | 
By 16 and 17 Car. 2. c. 8. g 3, 4. exccution ſhall not be ſtayed WG: 

of error upon any judgment after verdi&, unleſs the plaintiff i Th, 

become bound to pay damages and coſts, in caſe the judgment be a k 

or the plaintiff diſcontinue, or be non-ſuited ; and the court where * 


cution ought to be granted upon ſuch affirmation, diſcontinuance, © 
ſuit, ſhall iſſue a writ to inquire as well of the meſne profits, 2 
damages by any waſte committed after the firſt judgment; agd 1 | 
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thereof, judgment ſhall” be piven, and execution awarded for farch 
EN and alſo for coſts of ſut. * "Kent v. 
Where there ate two tenants in dower; and one dies after jadgmenr for 8 bh 
rages, and his heir and the other bring error, the whole of the original 2 parnzrd, 
unges ſhall be recovered agaitiſt the ſurvivor. - '\ But the value-from the 357. 386. 
we of, the judgment to the affirmance cannot be recevered againſt the 441. Ca. 
ning plaintiff only 3 nor can the court compute ſach-damages after the . 
al the damages found by the firſt jury, but they muſt award'a writ'of 5e ah 
. . Me ot 20 e, — "+. dn 
if the judgment be affirmed in dom. proc, and coſts given the defendant 2 
\ eror may bring an action upon the recognizance for fuch coſts, without Ca. temp. 
r out a writ of inquiry. | 2 INE 
The writ of dower is now little in practice, and will probably in a ſhort (a) Wallis 
1e all quite into deſuetude. The court of Cliancery ſeems at length to“ Everards 
| apc of a concurrent jurifdiftion with the common law courts in 3 Ch. Rep. 
lales of aſſignment of dower. _ That the court of Chancery had. juriſ- (5) Curtis 
00 in matters of dower, for the purpoſe of aſſiſting the widow to a v. Curtis, 
Wen of the lands or title-deeds, or ef removing any impediments to f BY: Cn. 
denteriog her legal title available at law,” feems indeed never ww have Riuney v. 
es doubted. But (a it has been queſtioned, whether it could give Mundy, 
zel in thoſe caſes, in which there appeared to be no obſtacle to her legal 4 Br. b 
and 2 Ver. 
jun. £22. 


nents of truſt terms, 7c, that ſhe is fully entitled to every affiſtance Mite. Ed. 


Tr. 20 


, lo no coſts are given in a court of equity on à bill brought for the (e) Mitf, 
purpole (e). | 3 | Eq Tr. 11 1. 
— tm tm 
(K) Of the Admeaſurement of Dower, 
| Page 157 


Leni] Br. tit, Dower, 5l. $3, Extent, pl. 13. Firzh, Exetution, 165, 2. Ld. Raym 


/ | | Page 252 

Y de cen) But authorities are not wanting to (hew, that not only child-bearing, a Br 
— of fornication, and the detection of it in this publick manner, but the commiſſion. 
at of omen uſelf is a forfeiturg, of her eſtate. | Rob. Gavelk. 165. and the autbori= 


cited, 
The cuſtom of a manor was to grant copyBolds ſor three lives: the Saliſbu 
lie had a power of ſurrendering the whole eſtate, and the widow of"; Hurd, 


50 - P 
„„ three lives, ſurrendered 10 H., the deceaſed buſband of the cafe, Cro. 
od U | we. who eee by licence from the lord, demiſed to J. S. for Js. $6. 9.P. 
4 ears . non. 
n rie pap x. died, une J. 8. elites Frem, $1 
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_ | to the plaiatiff. At the trial, eee Wei ew, 
15 given in evidence; erh me. it was inſiſted for the defendant, i 
+ widow, chat there being no ſpecial cuſtom to let by leaſe, the valy 5 way 1 
| travsferring the copyhold was by ſurrender. And therefore in this g 
if the eſtate of H. the huſband was not determined actor ording to 7 
- cuſtom of the manor, he muſt be deemed to have died ſeiſed of the g * 
hold, and the widow ſtill entitled to her free · bench. But the coun { 
that here, the right of the huſband was confined to ſuch eſtate as he 


A die ſeiſed f; conſequently, as between lord and Nr OY might de 
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Wh 7 by a rule) The ſame rule obtains in B. R. See tit. Attorney, vol. t. OY 
But even in that caſe, if the party had been prevailed upon to confeſs 6 Le nes; 
* was really due, the court would relieve. en „% em 
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Page 000 of the Patue of the Attion, and Anc | 
Manner of Proceeding in Ejettment, WS. 


. 1 is alſo a gem 38d, grounded on a right to the poſit lah 
177. the premiſes in queſtion between the parties. It is always ne a 
Burr. 119. therefore for the plaintiff to ſhew that his leſſor bad a right to ent 
„ 1. proving a poſſeſſion within twenty years, or accounting for the vil 
under ſome of the exceptions allowed by the ſtatute. | 


FEfixerbxr. | 419: 


lading This method appears to have been ſettled as early as the raign of Edw. 

27 6. 2 Fairfax, ſi home port ejefione firme, le plaintiff recovera ſon teres qui oft arrere 

— quare tjecit infra terminum ;- et, fo nul Fo arrere, donques tout in damages, Bro. Abr. 1. 
rjecit joſe terminun, pe 625 0 I On bs 


| elution} The practice of ferting v A caſual ejector is ſaid dy Keeling to have been 
Ark. At of the troubles, t Reb. 705. but in trath it is of much earlier date.” 
n , EY 3 . : . NU 4 
un 1197. . N ey | 
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Or the Modern Manner of Commencing and 
Hioteeding in Ejeſtment: And herein. 3 
; e ich is the firſt proceſs. . Roe v. Doe, Barne 5 * 

— cel by the caſa eject Aan n 
n Nep. 351. * | 


1 bath been) But by the modern practice, ſeryice on the child or ſervant. of the tenant is 

| zvod ſervice, provided it be made on the premiſes, and be afterwards acknowledged by. 
r rnant or his wife. Barnes, 175, 176. 180. 188. 190. 192, 2 Wilſ 263. and that, though 
ould not clearly appear that the declaration came to the hands of the tenant before the eſ- 
Na of the term, 1 H. Bl. 644. Barnes, 183. The ſervice, if made perſonally on the 
ww himſelt, need not be on the ptemiſes 2 Str 106]. But if the tenant abſcond, or keep 
af the way, to avoid being ſerved, it is uſual to ſerve a declaration on ſome perſon reſiding 
s hooſe, or if that cannot be done, to affix the ſame upon the door; and then, on an affi- 
t of the circumſtances, to move the court for a rule upon the tenant, to ſhew cauſe why 
þ ſervice ſhould not be deemed ſufficient: the court will preſcribe the mode of ſerving the 
&, which is generally made abſolute on an affidavit of its ſervice. Sprightly v. Dunch, 2 Burr. 
1 2 v. Noright, 1 Bl. Rep 290. Fenn v. Denn, 2 Burr. 1181. Gulliser v. Wag- 
1M. Rep. 317. | 2 - 


Barnard. K. B. 43. or by the nominal plaintiff, 7 


. 
% 
* 


"bs e Y ' ago 162 
Th: ofidavit) Affidavit of ſervice on A. B. tenant, or C. his wife; or the wives of 4. and 
nde or one of them are tenants: neither ſufficient. Barnes, 173, 174-——The affidavit x 
ied, where the declaration is ſerved in purſuance of 4 Geo, 2, c. 28. is, in ſubſtance, as fol- 
W. * That the declaration was fixed on ſuch a place, being the moſt notorious part of the 
peniſes in queſtion (there being no perſon in poſſeſſion, .0n, whom the declaration could be 


des was to be found on the premiſes to anſwer the arrears then due: that the late tenanthe 
k> premiſes by virtue of a leaſe. from the leſſor of the plaintiff; and that therein is f 
aaoſe of re-entry for non-payment of that rent.” Caſ. Pr. C. P. 68. 


* 


the King's Bench, if the premiſes are fituate in London ov Middle. Running- - 
ul the notice requires the tenant to appear on the firſt day, or within %; 25 
ir four days of the next term, the plaiatiff ſhould regularly move for 
went againſt the caſual ejector, in the beginning of the term; and then 

tenant mult appear within four days incluſive after the motion, or the 


if will be entitled to judgment. If, however, the motion be de- 5 
med tall the latter end of the term, the court will order the tenant to 

er in two or three days, and ſometimes immediately, that tbe 
wif may proceed to trial at the fittings. after term; though if the pic 
on be not made before the laſt four days of the term, the tenant * 


dot appear until two days before the eſſoign day of the ſubſequent 
And ſhould the notice in ſuch caſe tequite the tenant to appear « 
Ke dert term generally, the tenant has the whole of that term to ap- 


In, 
the Common Pleas, if the premiſes are ſituate in London or Middle- Reg. Tr. 


ud the tenant has notice to . the beginning of the Nala OR 


kplly ſerved) : that halt a year's rent was then due from the tenant : that no ſufficient dif> 


+; 
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5 25 eaſual ejefor, for default of * unleſs ſuch 0g i 


Buipes,178. terms. But it has been holden, that this rule does 


182k. 257. But in the King's Bench, the plaintiff muſt move for judgment the Gan 


| of the plaintiff, with the words © and others,” if more than one; and al 


to be mere matter of form, the courts feel no difficulty in altering i, re the juſtice of 


- 6 do, and order a ſtay of execution upon ſuch judgment until further orders,” And by the 


% 


5 


— ny % 


440” | EJECTMENT.- 
Plaintiff cannot take any thing by bis motion for jud 


within one eveck next after the y of every. Michaeln | 
terms, and within four days next after the firſt of every Hilary = 72 


t 
of a vacant poſſeſſion under 4 Geo. 2. c. 8. een. 
In country cauſes, though the declaration be delivered beſore the ef 
foign day of Egfler or Michaelmas term, yet the tenant, in both county, 
| allowed till four days after the next iſſuable (that is, Hilary, or Tra 
term to appear, and if the cauſe ariſe in. Cumberland, or in any 0th 
4 county where the aſſiſes are holden only once à year, the tenant is n. 
+ ” . compellable to appear till four days after the term preceding the aſi; 
term in Which the tenant has notice to appear; though the practice is d 
ferent in the Common Pleas, for there he may move for judgment a a 
M. 2 time during the next iſſuable term. By a late rule of the court of King 
255. . Bench, the clerk of the rules is, for the future, to keep a book, in whid 
| are to be entered all the rules which ſhall be delivered out in cietmew 
inſtead of that formerly kept, which contained a liſt of the ejeamer 
moved. The entry is to ſpecify the number of the entry; the count) 
which the premiſes lie; the name of the nominal plaintiff; the firf le 


the name of the caſual ejector. And unleſs the rule for judgment be dr: 
up, and taken away from the office of the clerk of the rules within t 
days after the end of the term in which the ejectment ſhall be moved, 
rule is to be drawn up, or entered, nor any proceeding bad in 


Page 16 | . 

Fan And ſuch is the practice of the court of King's Bench. Doc. on the de 
of Lord Palmerſtcn v. Copeland, 2 Term Rep. 779, But in the court of Common Pleaz, 
plaintiff may, in this caſe, enter up judgment againſt the caſual ejector, and take ont en 
oy immediately after trial. Throgmorton on the dem. of Fairfax v. Bentley, C. P. Hil 


3. . 


(The court bath) However, in a fabſequent caſe, the term was enlarged without conls 
from five to ten years. Oates v. Shepherd, 2 Str. 1272, And as the deniſe is now conli 


eaſe requires it. Doe v. Pilkington, 4 Burr. 2447. Small v. Cole, 4 Burr, 1159. 
v. Strother, 4 Bl. Rep. 306. Roe v. Ellis, Id. 940. Vicars v. Haydon, Coup. 841. 


Doev. Bay- A declaration in ejedment may be ſerved on the wiſe, either 00 
ooo ot iſes, or at the huſband's houſe off the premiſes. 


(Ne (d) pen Such, it ſeems, was the right of the landlord at common law: yet, by fn 
. c. 19. F 13. it is enacted, that the landlord may, by leave of the court, make Us 

« defendant with the tenant in poſſeſſion, in caſe he appear; and in caſe ſuch tenant ſhun 
«© or neght@ to appear, judgment ſhall be ſigned againſt the caſyal ejector. But # 1bc 
«6 ſhall defire to appear by himſelf, and conſent to enter into the like rule as the tenant, 4 
e he had appeared, ought to have done, the court ſhall permit him” (as the coun! os, 
permit before the paſſing of thjs ſtatute, ſee the authorities collected in 3 Burr. 1290 ) * 


Katute, F 14. the tenant being ſerved with a declaration in ejectment mult give notice the 
* to the landlord, under the penalty of three years improved rent.“ This penalty, ho 
does not attach on the tenant of a mortgagor who omits to give notice of an 1 7 45 deen 
by the mortgagee in order to enforce an attornment. Buckley v. Buckley, 1 Tera Rr. 

* : : 1 


BijRCTMENr. | 721 


t hath been bolden otherwiſe formerly, Jones v. Williams, Barnes, 194.) may be ad- 
2 hu 4 d. Fanclaim v. Shamtitle, 3 Bury, 1299. 30, the immediate heir of the 


u „ Roe, 3 Term Rep. 783. n.; or, a deviſee in truſt, Lovelock v. Doncaſter, 4 Term 
== ec they have never been in poſſeſion, But if the perſon who wiſhes to deſend, 
Naber tenant, nor a Jandlord, but have ſome intereſt to ſuſtain, he muſt move the court 
n athidavit, of the fat, to be made defendant inſtead of, or with the caſual ejector, wh 
n now be doe without the.conſent of the tenant. Sty. 8 3 Burr. 1290, And ſuch. new 

-dant may give a rule to reply, and non pros. the plaintiff, but cannot have coſts, Ward 1. 
Wicke. 2 Rep. 760. And in no event will it be permitted to a leflee to defend alone againſt 
- 1.ndlerd, or thoſe who claim under him on a ſuppoſed defect of title. Driver v. Lawrence, 


. Rep. 1259. / 

EWA Page 164. 
ll 5e2nent) The practice in this caſe is now to proceed againſt the one-who does appear, and 
er a verdict againſt the other, indorſing on the poſlea the cauſe of ſuch verdict, which as to 
ſendant entitles the plaintiff to judgment againſt the caſual ejeQor. Claxmore v. Searl, 
14. Kym. 729. Thruſtout v. Foot, Barnes, 149. Ellis v. Knowles, Id. 174. 


le where ſeveral eje&ments are brought for the ſame premiſes, upon Grimſtone | 
be {ane demiſe, the court on motion, or a judge at his chambers, will 2 
ier them to be conſolidated. _ | | g 
No perſon can be admitted to defend in ejectment without confeſling Doe v. Roe, 
ak, entry, and ouſter. In the caſe of tenants in common, where no Aaſtr, 86. 
ku ouſter is admitted, they may confeſs it under a ſpecial order of the © 

n, that it ſhall be without prejudice. * x; 
n partles) It a verdict be given for the defendant, or the plaintiff be nonſuited for any other 
ak than the want of confeſſion of leaſe, &c. the defendant mult tax his coſts on the pete, 


voſt (hew, under ſeal, to the plaintiff*s leflor, and at the ſame time ſerve him with a copy of 
woſent-rule 3 and if the leſſor, being required, refuſe to pay the cofls, the court, on mo- 
ls, will grant an attachment againſt him. Tilly v. Baily, M. 6 G. 2,—lf the leflor of the 
milf die before the commiſſion- day of the aſſiſes, and the plaintiff be afterwards nonſuited, 
e ide defendant did not confeſs leaſe, &c. the executor of the leffor of the plaintiff is not 
ed to coſts. Tbrnſtout „ Bad well, 2 Wilſ. 5. But if he die after the trial of the cauſe, 
executor (hall have the coſts, which had been taxed on the conſent- rule. Goodright v. Hol- 
„Emes, 119, —If the tenant appear, confeſs leaſe, &c. and à verdict be given againſt bim 
te trial, the judgment thereupon is entered againſt the tenant, on which the plaintiff 
yake out execution, as in ordinary caſes; for this is not a caſe provided for by the rule. 
ingt. 415, | Re” gl « 


He iaſast) Ca, temp, Hardw. 56, x Wil. 130. Previouſly however, to any motion in 
r cnquiy ſhould be made, whethet there be a real and ſubſtantial plaintiff or not ? for on 


edo interpole. Cowp. 128.—It hath likewiſe been holden, that upon the death of the 
als leſſor, proceedings may be ſtayed, till the plaintiff ſhall have given the defendant fe- 

for his coſts.— Eaſt v. Nonelly, Barnes. 147 Thruſtont v. Grey, 2 Str. 1046. 80, 
n cjectment was brought on the demiſe of a perſon oy at Antigua, Cuſack v. Jones 
0 3. B. R.; and in another caſe, where the leſſor of the plaintiff reſided in Ireland; the 
if was compelled to give the defendant a ſimilar ſecurity. Denn ». Fulford, 2 Burr. 
la he latter caſe, the ejectment was drought under the direction of the court of Chan. 


Aye amount of 300. But excepting ſuch inſtances, and that of à forme 3 
bon Rep. compel the leſlor of the plaintiff to give ſecurity for the colts, Doe v. Alſton, 
491. | 


nA tk [1 10% f 


2 — 


ibs ayhered to. 


uk} = a very little matter is ſufficient to retain the poſſeſſion ; and therefore here 


was ſet aſide. Savage v. Dent, 2 8ti. 1064. 


/ 


4 lord, claiming dy eſcheat, or it ſeems, a mortgagee, who is out of poſſeſſion, (though as to 4 


at cited, or te mainder-man claiming under the ſame title with the original landlord. Heble- 


nother actions; and ſue out a capias ad /atisfaciendum for the ſame againſt the plaintiff, which - 


kx", the guardian may undertake to pay the coſts, in which caſe the court would probably 


Were the bill was retained till after trial of the ejenment, and ſecurity had been there. 


C) Jn what Caſe the Ancient Form is ſtill to de 


t ſome beer in the cellar, and the Jandlord proceeded as on a vacant poſſeſſion, 
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* 


muſt be inſeited; becauſe in the former caſe, the name wholly conſiſts in its charaQer; in ' 


it was ſaid (in argument), that an ejectment would lie for a prebendal ſtall, after collation u 


to take poſſyſſion, at his peril, only of what he has title to; for if he takes more than he 
© recovered, and proved title to, the court will, in -a tummary way, ſet it right, 1 Burr. 


ad according to politive law (4 & S Ann. c. 16. 855 3 Geo. c. 25. & 14.) and mode? } 


Page 169 ; 


# 


Ii bar been) And the law is the ſame before verdict; fot in Farley on the demiſe of 

Mayor, &c. of Canterbury v. Wood, Kent Summ. Af. 794, where the declaration ſtateg 
Jeaſe to have been made to the plaintiff under the common ſeal of the corporation; it wa. a 
Jected that the leaſe ought to be proved; but Lord Kenyon ſaid, that by the comm Wa 


m 
appearunce the leaſe was admitted as ſtated. Runningt. 150. If a corporation be 1 rule a 


many, they may ſet forth the demiſe iy the declaration without mentioning the chriſlian num 
of thoſe who conſtitute the corporation; but if the corporation be ſole, the name of bann 


latter, in the individual perſon ; therefore, there cannot be a ſufficient ſpeeification of tha x 
fon without mentioning his name. Dy. 86, | | | 


+ (Another inflance) But there ſeems to be no neceſſity for ſo doing, even in this caſe; inaſmy 
as by the common rule, according to the modern practice, the leaſe would, of courie, be aim 
ted and though there be ſeveral defendants, yet each appears and defends only for ſuch an 
The premiſes as-is in his poſſeſſion. Running. 15x. : $ 


N 5 ak 3 42 7 
0) Of the Declaration in Gjeftment : Aud be, 
Page 166 9 Ne gs q 


(An cjeAtment) But for common appendant or appurtenant ejectment will lie, becaofe t 
ſheriff may give poſſeſſion of ſueh common, by giving poſſeſſion of the land to which it bee 
Newman v. Holdmyfaſt, Str. 54. Andr. 10. 80, it will lie for ſo many actes of lands vi 
C0 - paſture, cum pertinentiis. ., Bakery v. Roe, Ca, temp. Hardw. 127. 

age 107 ; | | | | 

oo an ejefment doc.) And in the caſe of the King v. Old Alresford, 1 Term Rep. 364. 4 
hurſt, J. is reported to have ſaid, © there is no doubt but that a fiſhery is a tenement. Treh 
«* will lie for an injuy to it, and it may be recovercd in ejeciment.“ 


F . . , * pn £ N , 4 
e e ies (a) But ſee Rex v. Piddlerenthide, 3 Term Rep. 772. Rex v. Topal 
4 Term Rep. 671, Bunt v. Moe, 5 Term Rep. 329. 5 p. 77 * 
Page 168 | * 


It ua. formerly) In an ejectment for a chapel and lands in Hampſtead, the court refuſe 
make the chaplain a defendant, quoad his right of entry into the chapel to perform divine fern 
Mart in v. Davis, 2 Str. 914. 2 Barnard. R. B. 27 —In the caſe of the King v. Big of 


mittance; for then it becomes a ſrechold. 1 Wilf, 14. 


(In this act on) At this day, however, the practice is otherwiſe. The ſheriff, u, deli ren p 
ſeſſion according to the direction of the plaintiff, who therein acts at nis peril. The plaix 
himſelf muſt now ſbee the ſheriff that which under the writ he is to deliver poſſeſſion of, 


5 Burr. 2673. 
80, it will lie fog alder car; a well-known term in Norfolk for land covered with all 
Barnes v. Peterſon, 2 Str. 1063. So, for a beafl-gate, a provincial term in Suffolk, importiuf 
and cammon for one heaſt. Bennington v. Goodtitle, id. 108 3. Andr. 106. 8. C. 80, 
cue gate, a Tork ſhire term, ſaid to be ſynonymous with beaſt- gate. Metcalf v. Roc, Ca. 
Hardw.-206. 1 Term Rep. 1377. Oba nt gh Ende xt 1617s 
. 


. judges) But in Sty. 294. Roll, C. J. aid, that anfeje A ment would lie in tb 


ties. a view may (on motion in the uſual manner) be had of che locus in quo in ejectmeut, # 
(an cjetiment) So, an ejeciment for part of an houſe in A. hath been adjudged to be 
enough. Sullivaine v. Seagrave, 2 Str. 795. , Rawſon v. Maynard, Cio. Eliz, 285. 
x" FLO heed Ta Px * W alt e | 
18U 65 jefiment for a cloſe) Coup 349. | nne mn 
(An ejesteent! So, in modern times, ſt 1 bolden, that it will lie for fifty actes 


$urze and heath, and fiſty acies of moor and matſh. Connor v. Welt, 5 Burr, 2672. 


* 
17 


4. 


. . * 1 . | : 1 E & 7 
enen. E 4.414050 78 9117 


20 


EJECTMENT.” {\ +" as 


„denen de uns) Barnes, 173. 2 Str. 834. 3 Will. 23. 


Aſter verdi an ejectment for a meſſuage and tenement hath been holden good. Doe v. Denton, 
CG bo TY es OR, tre. 


ng | 5 Page 170 
Ane | hundy:d). So, it will lie for mountain in Ireland, becauſe there, 2 — word 
e — deſcriptive of the quality, than of the ſituation of the land. Lord Ku- 


" there as mountain is; and that the courts will intend. 1 Burr. 623. 629. 629. 630. 


bat pe 4 ingham v. King, 1 Burr, 623. the following deſcription was holden to be ſufficient on writ of 
alter judgment in the Common Pleas, affirmed by the King's Bench in Ireland; viz. 
% melſuages, $000 cottages, 10,000 acres of land; &c. in all thoſe the lordſbips, manors, 
ſn "xd late diflotved abbey or-monaſtety. of Boyle and Inſemacrana u, and quarter of land of 
aun fallgh, with the town and tenement of Boyle, and fairs and markets thereunto belonging, 


te county of Roſcommon; and a ſmall park or field in the poſſeſſion of, &c. is caſe was 
u rerdict; and after verdict, an ejectment may be preſumed to have been brought for ſuch 


hugs ly of which it will lie, 1 Str. $4. 


dene ai) In this caſe of Savile v. Borlace, Dom. Proc. 1735, it was decided, that 
lien was no objection in ejectment. 1 Burt. 626. 630. See too Harebotle v. Placock, Cro. 


4 i 


r Fiſher, 1 Str. 71. 80, for a ** quarter of land in Ireland; for it may be a term as well 


the county of Roſcommon : and all thoſe the lands and hereditaments called Grangemore, 
ul part of Sumternat, &c. a large deet-park, &c. and the parſonage of Longford, &c. ia 


38. $0, „20 villir et terris” in Ireland, 2 Keb. 745. 1 Burr. 627. In the caſe of | 


ole 4 *. 4 [ 4 x i 
is An cjeAment will lie for part of a highway; for though the publick have Goodtitle 3 
neht to paſs over it, yet the freehold and all the profits belong to che N [+ 

mer of the ſoil, ſubject to the publick ſervitude or eaſement attached to 33. 

WW But it muſt be deſcribed as 3 and though it be built on, ſuch A 2, 
Trelp {ription will be ſufficient. - * Nut e «ifs. ooo ps 2 
| } Page 172 


zedy of the plaintiff, but takes away his right of poſſeſſion, and gives a poſitive title to the 
Halt, C. J. © a poſſeſſion for twenty years is like a deſcent which ell entry, © and gives a right 
bd for twenty years without interruption ? Y. ther! acquired the poſſeſſion, on which, 4. was 


put to his ejectment: here, though A. was plaintiff yet his poſſeſſion for twenty years was 


$I 


plats | 6 T2 Ring OOTY | 9 417 44 = 
1. [if «rent) Under à proviſo of this kind; the grantee muſt make his entry __ the term, 
=; it the proviſo operates no longer than the term continues. Johns e Whitley, 3 Wilſ. 12). To 


pod a fine, levied with proclametionr, (though it is otherwiſe in the caſe of a fige gt ce law, 


enced within a year afterwards, and the demiſe mult be laid ſubſequent to the entry. Oates 


aut in the caſe of Goodright v. Cator, Dougl 483. it was ruled not to be neceflary to take ad- 
tloverer, the reporter of this laſt caſe, hints a doubt, whether act entry be not alfo neceſſary 


Kt ſays, * fo held on a trial at bar in Ford v. Grey, unleſs there be ſome ſpecial reaſon ro the 
* ontrary,” H. 2 Ann. B. R. 1 Salk. 285. Addual entry is allo neceſſary (as the ſame reporter 
lei] to enable a perſon who has recovered in ejectment, to maintain treſpaſs for the meſne 


Namen. Bull. Ni. Pri. 87. ; BE. LD 7 

But if a man enter on the premiſes, on behalf of the leſſor of the plaintiff, though without 
uy previous authority for that purpoſe, and the leſſor afterwards aſſent to the entry, before the 
a ber by deed or in writing. Fitchet v. Adams, 2 Str. 10... 


. if the) Asthe leaſe is now conſidered as a fiction, theſe caſes canngt have much (if any) 
git at preſent, k 


v pierent the operation of the ſtatute of limitations, 21 J. 1. c. 16. ; and after citing Bull. N.. 


40% by the flatute) Twenty years adverſe poſleſGon is not only a negative bar to the action or 


adant : for the plaintiff muſt ſhew a right of en as well as of property; and therefore, 
tie teſendant need not plead the ſtatute of limitations, as in other caſes. 1 Burr. 119. And by 


of poſſeſſion which is ſufficient. to maintain an ejectment:“ as where A. had the poſſeſſion of 


ned a good title, and he. recovered accordingly. Stokes v, Berry, 2 Salk, 421. For, if no 
aber title appears, a clear undiſturbed poſſeGon far twenty years, is evidence of a fee, Cowp. . 


x 


ting „ Prichard, 2 Wilſ. 45.) there muſt be an actual entry, and the ation muſt be com- 


Anden, 3 Burr. 1897 Bertington v. Parkburſt, 2 Str. 1086. 4 Br. P. C. 353. lo all other" 5 
als, Lord Mansfield ſaid, the confeſſion of leaſe, entry, and ouſter is ſufficiegt, 3 Burr. 18%. : 


natage, by eje&ment, of the uſu 1 clauſe in a leaſe, to re enter for non-payment of reht. 


- 


pohts, againſt one who was occupier when the title acciued, but not at the time of the” ; 


by of the demiſe laid in the declaration, ſuch ofſpat will be equal to an actual entry, and aced het 


Page | 


wy | 5 a 8 +; _ 
444 EJECTMENT, 


s 4 plain) Heatherley v. Wefton, 2 WIE 238. ace, © © 
Yet in the old caſe of Milner v. Robinſon, Moor, E82. it was allowed * good excepti 
etof 


to the 
mon 


ration, that the plaintiff declared that two coparceners demiſerunt. 
difficulty in ſuch caſes; the way was for coparceners, joint-tenants, and tenants in com ane 4 
join in a leaſe to a third perſon, and for that leſſee to make a leaſe, after the ancient courſe, o9 . 
: ** : ' ; g 4 . . pe 


Righty. _ A plaintiff cannot recover again/{ his own cayenant ; and a licence ty; 

Proctor, 4 habit amounts to a leaſe. hl Fa ah 

Burt. 2208, Wil 1 
| Page 176 J 5 Nen f 
{4 be gad, But a leaſe made by the teflamentary guardian of an, iofant is void. Pap: 
Hodges, 2 Wi x29: 135. And if the leſſor of the plainti claim title as guardian in (au 
be may be called upon to prove that the infant is not fourteen years of age. 2 Bl. Com. & 
1 3 4 N has been long ſettled, that an infant himſelf may make à leaſe with 
rent to is title. 3 Burr. 1806. 2 Term Rep. 16. 5 Br. P. C. 500. | 


Cro. Jac. (4 man may) But it -was not neceſſary, that the huſband and wit 
34. ſhould join in a leaſe to try the title to her eſtate; he alone might make 
leaſe for that purpoſe. þ NO I | 


Cxo. Eliz. A copyholder may declare on a leaſe for any number of years without C 
22 533 borfeiture: and the leſſee of à copyholder for à year, may ſuſtain an ed. 
Latch” 180 ment; for bis eſtate is warranted by law, and it is the moſt eaſy way for 
Hard. 330, him ta recover the poſſeſſion, ENDS ch 15 

x Lutw. 803. Co. Lit. 398. a, 4. Co. 26. a. 


Doe v. In ejectment, the plaintiff muſt recover on a legal title; - Therefore (a i 
5 22 me truſtee of a term for the benefit, of creditors, not having notice of a 
Rep, 683. agreement for a leaſe made previous to the grant of a term, has dees yer 
(a) God- mitted to maintain an ejectment againſt the tenant in poſſeſſion under the 
title v. Way agreement: for the title of the tenant, being only a doubtful equity, c. 
x Term . not be ſet up againſt the legal title of the e A 
| Roey. , Sa, it. ſeems to have been determiged, that if an equitable tenant in tai 
Bl. 446 II. grant a leaſe for a long term, under ſuſpicious RG of fraud or in- 
f en poſition, it will not prevent truſtees in whom the legal eſtate is veſted 
England v. from recovering in ejectment againff the leffee. And in conformity with 
Slade, the principle laid down, the tenant, againſt whom his landlord had brought 
COOK. ip ejectmeat, was deemed competent to ſhew that the title of the latter 
GY"? 3 confequently, that he had no legal right to turn him out of 
0 | Nun | on. ch " 1 4 AT | 
Denn v. 5 all caſes. where truſtees ought to convey to the beneficial owner of the a 
Sy derts, eftate, a jury may preſume a term ſurrendered to him. But, if ſuch a'fur 
2 render be not preſumed by the jury, and it appear to the court on the fact 
Oed of a ſpecial verdict that the term, though fatisfied,' is ſtill outſtanding in 


1 ruſtee, ſuch an eſtate. in the truſtee mult prevail at law. « 
VD. 2 | f «v2 6 £1 wt; Fog K r | 
2 Funn de 1 | 5 un 4 4 | proper FP T5? | 
885 (E) Of the Plea and General Jilue in Ejetment. 

Page 77 1 1 3 SIS Fits f 5 4 0 | 

x general rule) And that, be claimed within twenty years after 
be came. of age, Ce, far every plaintiff in cje&meat muſt ſhew a right 

x N19 of. as. well as ofproperty ; and therefore the defendant need not 


the ſtatute of limitations, as in other adtionnn. 
ie But this cannot de pleaded without lea be of the court and affidavit. 3 Wil fl. 


| q : N Ot 


. 
v1% 


EECTMENT. 
it in Ejeltment. 
) Of the Uerditt and Judgment n Ejetmen! * 


This latter part of the judgment hath been holden to be unneceſlary ; becauſe 
3 death, it is awarded by the court, that further proceedings ſhall ſtay againſt 
perſon deceaſed.” 1 Burr. 363. | 4 | 


- 


— — 9 — 


(6) Of the CUrit of Exetution: And herein, 


1. Of the Time when the Writ is to be ſued. ä 

CIOS | . Page 178 
if execution be taken out within, and continued beyond, the year, 2 Int. 471. 
«not neceſſity for a ſcire facias.” No preſumption can then ariſe, that's — 4 


uff hath releaſed the execution; becauſe, having been duly taken Eject. 439. 
t may be owing to the negle& of the ſheriff that it was not exe- 


te plaintiff die within the year and a day, his executors cannot take Runningt, 
necution without a ſcirefacias 3 for they are not parties to the judg- bid. 

: though if execution bas been regularly ſued out in the lifetime of the 4 H. 3. 16. 
x, the ſheriff may execute it after his death; becauſe the authority is | 
de court, and not from the party. The writ of poſſeſſion has rela- 


ei %; therefore, though it be not actually ſued out till after the edges 
0 f the leffor of the plaintiff, yet if it be gfed before his death, it is 19%. 


| | | Page 179 
% Which, it ſeems, cannot be done in the caſe of a writ of error, becauſe that re- 
ide record out of the court where judgment is given; and therefore there can be no pto- 
below, till ir be affirmed and returned te the inferior comt, _ 


n ul ä 3 
for years had judgment in ejectment: the term incurred : then Sedgwick 
tech it a ſare ſaciat guare ex ecutionem habere non debet of the land, and v Wee 
with $3 and coſts, The defendant demurred. It was holden by the part 
page at though the defendant might have a ſcire ſacias for the damages 
latter jet this being for the term likewiſe, which was incurred, it was 
ut of anew ſcire faciar ought to iſſue. It was afterwards argued by Holt, 

yr. ſatiar was good for the damages; bat the court thought other- 
2 ad a new ſcire facias was grant. | A 
à lufs ; 7 
e face 2. How, the Writ is to be executed. 
1 | Fact 


cation ſhould be iſſued according to the right and juſtice of what 1 Bur, 366. 
a really recovered, the plaintiff muſt be careful” not to take out 1228 
for more than he had right to recover. And that the ſheriff may ACS. + 
der any difficulty in executing the writ. of poſſeſſion, the 

ww 1s, (different indeed from what it was formerly,) for the : Burr,$2g. 
binſelf not only to point out to the ſheriff that which, in execu- 

be vrit, he is to deliver him poſſeſſion of; but to take poſſeſſion, - Birr 
of only that which be bas title to: for ſhould he take poſſeſſion Soon ? 

kan he has recovered and proved title. to the court will, io a 3 Wut 4g, - 
pes und get it fh. . or 


* % 
. s : 
- <6 4 ov #2 *% - $7 b v " 
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| | 
a |  __ EJECTMENT. 

(If the plaintiff) 7.Roll, Abr. $86. 1 4 ; | 
| a the Sheriff ) E Whether the courts would not now hold it to be a ful execution 
writ. EG REA | 8 


| of 


(Where the recovery) 1 Burr. 629. 5 Burr. 2673. 


3. How the Plaintiff is to be quieted, and what Relief h | 
5 N Poſſeſſion is diſturbed; SE 


2 Bl. Rep. But in the caſe of a tenant, (who cannot be conſidered as a ; 
892. ſtranger,) it is otherwiſe. As in Davis v. Doe, an attachment Was gr 
and that abſolute, in the firſt inſtance, againſt the tenant in poſſeſnon, 
an affidavit that he had been ſerved with a rule of court, (which had he 
made abſolute,) for delivering up the poſſeſſion, and had refuſed ſo io d 
A , MY e 

(The plaintiff) This deciſion is not entitled to much, if to any attention. For in the g 
ſtated, nothing can be more evident than that the execution was iſſued contrary to good faite 
whenever that appears, the court, in the conſcientious exerciſe of its fummary jurifdidtion, 
* interpoſe and coriect it. Runningt. Eject 437. Yet accorcing to the modern piactice F 

truth be manifeſted to the court by affidavit, the party may obtain relief from its ſummary i 
diction. $23 Mats . 5 : 


(H) Of the Meſne Profits, and how to be recovered. 


3 Wi * (ALTHOUGH) Indeed, the action of ejectment, as now-conduftt 
hrs rr 68 altogether a mere fiction, brought by a nominal plaintiff againſt a nominal 
3 Term  fendant, for a ſuppoſed ouſter, and of courſe for mere nominal damages, 1 
Rep. x97. object at this day propoſed to be recovered by it is quite changed from 
547. it was in its original ſtate; for, as formerly, damages only were recotet 


It ſeems : Y | ; l ; 
Nang by it, and not the term; ſo now the term only is ſought for by it, and not 


that the mages. For a ſatisfaction in damages, therefore, a ſubſequent actios i 
plaintiff. be brought, which ſubſequent action is in form, an action of  treſpals, "y 
may reco- armis, but in efe# to recover the rents and profits of the eſtate, It. 

ver the £m an action of treſpaſs, becauſe it is — 1 and as it were, fu 


v_ pro- mental to the action of ejectment, and therefore muſt neceſſarily be o 


fits in the ſame ſpecies with it. It may be brought by the leſſor of the plaioti 
ejectment; his own name, or in the name of the nominal leſſee ; but in either 
and that is ig equally his action; for it is not in any manner affeed by the dat 


88 the ejectment. And it may be brought in the name of the nominal lefl 


17 Car. 2. well where the judgmeot is by default, as where it is upon a yerdi 4 
which en- there is no diſtinction betweeen judgment by a default, and upon ten 
aQts,thatin;n the one, the right of the plaintiff is tried and determined agual 


— defendant ; in the other, it is confeſſed. 


de affirmed | 
on the writ - | f 
of error, the court may award a writ of inquiry as well of the meſne profits, as of thei 
by any waſte committed after the firſt judgment. Perhaps it may be anſwered, that 
will take notice that the proceedipgs in ejectment are merely fiftitious, and only 10 £04 
plaintiff to get _poſleſſion, and that it is never uſual to recover more than ſmall damage" 
ouſter, without any conſideratiom had of the meine profits, And it is certain the courts 
quently take that into conſideration ; otherwiſe the leſſor would not be entitled to ant” 
for the time laid in the declaration, ſince, by his own ſhewing, his leſſee, and not himie 

entitled to the action. But if the plaintiff were, upon the judgnient in the | 
ast med in error, to have a writ of inquiry, it would probably, if rightly pleaded, | gut 5 


: 


from recovering any thing in a ſybſequent action of treſpaſs; and therefore, if the dem \ 
Laid any time back, it would be adviſcadle for the plaintiff in ejeciment to take (as be ©) 


Ff ME Fr. 1 


| for his cofts on the writ of etror, without having any writ of inquiry, Bull. Ni. Pri. 88, 
Traherne v. Greſſingham, Barnes, $7. it. is ſaid by the court, that the actions for meſne profits 
1 dich are grown very faſhionable}, tend to create double EXPENCE ; that the plaintiff ſhould be 
wy it the tial of the ejectment to prove his damages, which may be recovered-in that action. 
dock bringing a ſecond for meſne profits But it was formerly thought, that antecedent profits 
not recoverable at law and therefore it was uſual for the plaintiff to go into equity for an 
unt of the u ene profits. 1 Vern, 105. 3. Wilſ. 118. 2 Burr. 688. 3 Term Rep. 17. 547. 


If the action be in the name of the nominal plaintiff, the court, u 

cation, will ſtay the ſuit, till ſecurity be given for anſwering the coſts ; 3 22 

if ſuch a plaintiff releaſe the action, his releaſe will be ſet aſide, as a galk. — 8 

mempt of court. TY 2 / 5 

* formerly holden, that if the action for meſne profits were brought Lill. Pr. 

de name of the leſſor of the plaintiff, or after a judgment by default, the Reg. 499- 

oendant in ſuch" action was at liberty to controvert the plaintiff's title, the * 

r of the plaintiff in the one caſe, and the tenant, who had never ap- 

art, in the other caſe; being no parties to the record, and therefore no 

lope! ariſing either againſt, or in favour of either of them. But it is Dacoſta v. 

i ſettled, that after a recovery in ejectment, the tenant is eftopped from Atkins, 

mtroverting the title in a ſubſequent action for meſne profits ; provided 9 ay * 

* plaintiff proceed only for thoſe profits from the time of the ouſter com- pri. 87. 

ned of in the ejectment: but it he proceed for antecedent profits, he muſt 2 Burr. 

pre his title to the premiſes whence they aroſe, to ſne his right to receive 688. 

*% | 1 dd | | Barnes,472. 
Hence it ſhould ſeem, that in order to prove the plaintiff's title in an Bull. Ni. 

bon for the meſne profits, it is only neceſſary to produce the judgment in Pri. 89. 

ment; and ſo is the practice, where the judgment is after verdi& : but 

ter judgment by default, the practice is different: then, it is uſual not 

to produce the judgment, but alſo to prove a writ: of poſſeſſion exe- 

wed, This latter proof, however, does not ſeem to be neceſſary ; for if Runningt. 

* tenant be concluded by the judgment in ejectment from controverting Eject. 442. 

| plaintiff's title, he is, conſequently, concluded from controverting his 

lelbon, becauſe poſſeſſion is part of his title. 

but if this action be brought againſt a precedent occupier, the judgment Bull. 

q:(ment is no evidence againſt him: and therefore in ſuch caſe, it is Pri. 87. 

relay for the plaintiff to proye his title, and alſo an actual entry ; for 

als being a poſſeſſory action cannot be maintained without it. But it 

jy admit of doubt. what proof of an actual entry will be ſufficient. It Stany- 

Wieen ſaid, that the plaintiff will be entitled to recover the meſne profits . N 
from the time he can prove himſelf to have been in actual poſſeſhon 3 Barnes, 450 

| therefore, if a man make his will and die, the deviſee will not be a 

Ked to the profits till he has made an actual entry. Others have! Roll Abr. 

Wen, that when once he has made an actual entry, that will have rela- pare 9 

dio the time his title accrued, ſo as to entitle him to recover the meſne Fr 

Ms from that time, and they rely on the caſe in 1 Sid. 239. which was 

gas brought for the meſne profits devant le leaſe, and nothing ſaid in the 

& out proving an actual entry antecedent to it. They ſay too, that if 

u were not ſo, the courts would never have ſuffered plaintiffs in 

Fnents to lay their demiſes back in the manner they now do, and by 

E neans entitle themſelves to profits they would not otherwiſe be entitled 

However, ſuppoſing a ſubſequent entry bas relation to the time the 

M's title accrued, yet certainly the defendant may plead the ſtatute of 

Waben, and by that means protect himſelf. from all but the laſt fix- 


In 


Runningt. 
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like 20 EJECTMENT. | 


Wit 21. In this action the plaintiff muſt prove the value of the weſge 9. 
| aTerw for the judgment in eſectment does not prove any thing as to that. fi g 


„ 


Rep. 547. mating it, however, the jury are not confined to the mere reat of the, 

| miſes ; they may give extra damages, and after judgment by defal, i 

cCioſts in ejectment are recoverable, and are therefore uſually declared for 
damages, in the action for meſue profſss. 


Wright A plaintiff may, if he pleaſes, wave the treſpaſs, and recover the nd 
3 Term profits in an action for uſe and occupation. But in the action for ul; 
Rep, 386. occupation he cannot recover the profits any. farther than to the time a 
demiſe in the ejectment; for this action does not ſpring out of the cjettne 
5 as the action of treſpaſs does, but, when applied to the ſame thing, is tor 
inconſiſtent with it, this being founded on a contract, that on a un; 

the one, the plaintiff ſays the defendant is his tenant, and therefore m 

pay him rent; in the other, he ſays he is no longer his tenant, and therek 

muſt deliver him up the poſſeſhon. | | 


W — ht. te to * —_ —_— = th. * 


(I) Ot bringing a new or ſecond Ejettment. 
Fa nan has) But this diſtinction now no longer prevails ; and 
courts of Weſtminſter: Hall conſider a former ejectment in another court 
1 Salk, the fame light, as a former gje&ment in the ſame court, and will in either 8 
255.Barnes — ſay the proceedings in a new ejedtment, till the coſts of a fon 
153. 5 fl; | | | 
Doe 1.1.2w A. former ejefment had been brought in the King's Bench, where! 
af 58. P. defendant, in Hilary term 13 Geo. 3., obtained a rule for colts for not] 
 ceeding to trial, which were taxed at 85“. 8d. after which the cauſe 
tried in the ſame term by a ſpecial jury, and a verdi& for the defend 
and his coſls were taxed on the poftea on the 11th June 1777, at 274.1 
total 358“. 105. d.; no part of which was paid. It was moved in C 
to ſtay the proceedings in this cauſe till the coſts of the former were 
For the plaiatiff it was urged, that the application came too late. 
declaration was delivered before the eſſoign-day of Zafter term 1) 
Notice of trial was given for the fittings after Trinity term, vis. the 14 
of June1777. The plaintiff had been at the expence of preparing 
trial, and bringing his witneſſes to town; and the motion was not 
Friday the 13th of June. In ſupport of the motion it was alleged, 
| the cauſe was fo clear at the laſt trial, and the parties had refted fo 
' that the defendant did not think them in earneſt till notice of ui 
given. He then proceeded to tax his coſts in order to ground this pil 
tion, which otherwiſe he would not have done, the leſſor of the pul 
being inſolvent, The court, on conſidering all the circumſtances, u 
the rule abſolute. e 5 = 
Doe v Law, An ejectment brought by the fraudulent aſſignee of an in 
2 B. Rep. ſtayed, kf the coſts o 4 ejectments, which had been brooght by 
0p. debtor himſelf, were paid. | 
n Where there is manifeſt vexation and oppreſſion, the court will ſay 
Barnardiſ. proceedings in a ſecond ejectment, even though the leſſor of the pil 


ton, 2 Bl. did not eater into a conſent · rule in the former cauſe. 
Rep. 904. 
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Pd 


EJECTMENT. © 


But where the leſſor of the 5 laiptiff Was in cuſtody, under an attachment Benn . 
non-payment of coſts in a er ejectment, and brought a new eject- Denn. 
at upon the ſame demiſe, che court refuſed to ſtay the proceedings names, 180 
. till the coſts of the former ſhould be paic. | 4 


eiu, p a # » N * 

þ the principle. of this rule be founded in a ſuppoſed vexation of Roberts v 
Sh yet, where a defendant againſt whom there had been a verdiQin 75 379. 
ber ejectment, afterwards brought an ejectment againſt the former But . 
if, the court would not ſtay the proceedings in the latter till after the whet) 


& of the former ejectment were paid. r the courts 


* would not 
aterpoſe, and conſiſtently with the prineiple ſtay tho proceedings; for though both achlons 
ut commenced by the ſame perſon, yet, in truth, it is equall r to proceed in the 
z 1ill the coſts of the former action be diſcharged ? Ranbinſe. ject. 420. * 3 


nere a defendant in ejectment, pending a writ of error, brings a new 1 Salk. 259 
un, the court will ſtay the proceedings on the ſecond ejedment, till the 

vis determined. So they will, pending a ſpecial verdict. Andr. 298. 
| the defendant in a former ejectment, who was then evicted, bring Thruſtout 
ther ejectment for the ſame premiſes, the court will ſtay the proceedings v-,Holdiaſt, 
a be pay the coſts of the former cauſe. : - dn go 8 
0 the court will ſtay the proceedings in a ſecond ejectment until the Kerne v. 
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of a nooſuit in a former ejectment be paid, if it be brought on the Angel, 1 
p ite, though it be for different lands in a different county, and all the 6 Term 4 F 
Endants be not the ſagne. | Rep. J. 1 
de plaintiff muſt prove the defendant or defendants in pol: 33 9 
* 10 8 4 Ut 1 ö . . <= 
; e 1 re ee 1 
_ B. R. {4 


)Where a Court of Equity will tnterpoſe'-by 
7 eo Soo 

HERE io an ejectment che principal ſubje& in diſpute is the Hardcaltle 9 
locality of the lands of boch the parties, which have been long NN N 


ey together in the occupation of one perſon, a court of equity wil 
toy the lefſor of the plaintiff to take out his execution, ſo — chooſe 
own part of the lands. 4. of N U rt | 

Where lands are confuſed, and the plaintiff at law recovers on an in- Id. ibid. 
it which ſtates the whole to be twenty-five acres, of which eighteen 4 
ted to him, and in fact it appears that the whole are only twenty-one 3 
* de ſhall not be allowed to take out executiog for eighteen, but muſt 6. 


ECECTION nr 14 
) Where a party dan be put to his Eletion or = 
nor. + | 


8 


(4) In what Caſes an Election is giwen. p.,. 18; 
Viere money is agreed by articles to be laid out in land, the party, who Benſon v. 

| have the ſole intereſt in the land, when bought, may ele& to have 1 P. Wine, | 
wney pad to him, and that it ſhall not be laid out in land. 8 


/ 


v 


ER: ELECTION. | 


Short v. 80, if the party being adult, could by fine levied acquire the entire int 


Ea, lem v. 

Saunders, 10 bo it 

8 2 N infant is incapable of making an election to vary the nature.of his eſta 
Carr v. Elliſon, 2 Br. Ch, Rep. 56. 1 . be- 5 1 


\ 


Men Wan 1 20715 70 1 351 ſep non 2 ; ; rt 5 2 
(B) To what Pezſon ; And herein of. him that 
„„ ede che Alec 1mm 


4 1 6 1. 
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(CE) There the Election ſhall be ſaid to contin 
| 5 br be deteſrmneg. 
bw! 2 of died , indebted by one bond to B., and by another bond to C., a 
3 P. Was. left B. and J. S. executors. B. intermeddled with the goods, a 
183. died before probate, and before any election made to retain, It un 
j fiſted,” but che point was afterwards waved; that as B. might have ret 
ed the goods in bis hands, his executors had now the ſame power. Ho 

Weeks ver, in a preceding caſe, where A. lent. money on bond to B. who dj 
8 6. inteſtate, C. took out adminiſtratiop to him, after which C. dying, A. U 
cited i6id. out adminiſtration de bonis non He, to B. it was determined (inter dl.) 
A. might, out of the aſſets of B., retaim for ſuch bood-debt contradted 
fore he took out adminiſtration; and though 4. happened to die bel 

he had made any election in what particular effects he would hare 

property altered ; yet the court ſaid, it muſt be preſumed he would 

to have his own debt paid firſt, and this being preſumed, there u 

be no difficulty as to altering the property; for as the executors of 

were to account for. the aſſets of B., they muſt, on that account, dec 

the amount of the money lent by B to A. | 

| By ſettlement, previous to the marriage of the plaintiffs. Samuil 7 
Tyſſen v. and Sarah his wife, bearing date 24th September 1799, Francs 
Benyon,  Tyſſen deceaſed, the plaintiff's father, agreed to convey certain lands 
Toe Ch. other eſtates, and it being, among other | parcels, / recited, that ce 
eps. farms, fc. at Foulden in Norfolk, were the rent of 550/. he cor! 
before the end of twenty-four calendar months, to purchaſe lands u 
county of Norſoll, ſufficient to make up with the farms at Foulda, 

ſum of 500l. a year, and to convey the ſame to uſes, or to convey 9 

farms, Wc. at Hackney-in- Middleſex, of ſufficient value to make good 

much as the farms, ke, in Worfalt, ſhould be deficient; of 500!.3 

By an- indorſement on the deed (before the execution thereof) i 
Agreed by the parties, that. it ſhould be at the option of Francs 
Fe, within twenty-four calendar months after the marriage, en: 
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the lands according to the covenant, or to pay the truſtees - 
vol. to be laid out in the purchaſe of other lands to be ſettled to the. 
p © hor and in the mean time to be placed out at intereſt, and the in- 
l to be received by the perſons entitled, according to their reſpective 
Auel. The marriage took place, and there was no iſſue, except a 
aher, who was one of the plaintiffs. Francis Jobn Tyſſen, died gth 

1781, having made his vill, beariog date the = of his death, 
mereby he gave annuities charged upon his eſtates in Middleſex, Eſſex, 
Nwjall,, and elſewhere, and gave and deviſed all his manors, &c,, to 
mntees for payment of debts and legacies, and for other purpoſes, and to 
toy the plaintiff Samuel, ſuch ſum. of money yearly during bis life, as 
ey ſhould think . the remainder to accumulate during his life, 
a after his death to laid out to certain uſes therein declared, The 
qureyance, covenanted to be made by the ſettlement, having never been 


1 ue, or the money paid; the plaintiffs filed their bill, praying that % 
| fraci: Job might be declared to have made his election to pay the $ 
12000[, or that an election might now be made: and if the perſons inter- | | 
#1 ſhould elect to pay the 12,000). it ſhould now be raiſed ; and, if the 1 


4+6i0n ſhould not be conſidered as having been made, and ſhould not be 
ww made, that a proper part of the teſtator's eſtate in Norfolk ſhould 2 
conveyed upon the truſts in the marriage articles. The plaintiffs, by {7 
be bill infited, that Francis. John T We, by the deviſe of the premiſes "4 
anenzoted to. be conveyed. (included. in the general deviſe,) had made by. 
keletion to pay the 1 2, 000. and if not ſo, that the defendants by let- el 
mand acts ſtated in the bill, had made ſuch election. The heir at law 5 
Fl ul executors ſubmitted the queſtion of election, and ſaid that the teſtator's 7 
&bs having exceeded his perſonal eſtate, they had no fund out of - nh 
wich to pay the 12,0001, but the real eſtate. Lord Chancellor ſaid, 4 
tktalthough the teſtator had coyenanted to convey in twenty-four months, 8 
pl therefore, after that time he had loſt his election; yet, after that 
kne, as it lay in recompences, the court would have permitted it to be 
nie good; and, after bis deceaſe, he having given both his real and — 
ks perſonal eſtate to the ſame perſon, that perſon might perform either '$ 
pt of the covenant, and the court, would not hold the deviſee bound by Me 
& teſtator not baving made his election within twenty-four months: "a 
k in the events which had happened, his lordſhip decreed the eſtate at 
Inn, to be conveyed to the uſes of the ſettlement, and to be made 
qul to 500l. per annum, by the conveyance of other parts of the eſtates. 

i a teſtator is bound to ſettle within four months after his marriage, Eaſtwbod 


JT, ks of 1000. per annum upon his wife, or to leave her 20000, and die v. Vinke, 
1 uo the four months, and the four months elapſe without any election 2 P. Was. 
nds yy made by the executors ; yet, under ſuch circumſtances, à court of *' 7: 
ce an will enlarge the time, and relieve againſt the lapſe. | 
DN = FF 
uber a Paztu wall he put to his Eleſtion, or 

nor, 


* Tur doQrine'of ele tion, us far as it may be conſidered under this 2 Ver jun. bs 
4 head, is grounded upon this broad principle, that no man ſhall 370. 696-7. | 

n repugnant rights; a principle of more frequent application per. 23-14. 
dcoarts of equity, but yet equally recognized in courts of law. A 290. i 
Kt of law will not allow a tenant to ſet up a title W 


it 237. 
Fg 
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"it will not allow a man to affirm an act a to oßſe part, and dilaßrm 7 
to other part; to treat the ſame act "as lawful, and as injurious; - 1 
man, either in a court of law or equity, claims” under a deed, be 7 
claim under the whole deed 5 it ſhall not be permitted to him"to'taks 4 
* clauſe and reject the reſt ; he muſt confirm the whole, or abandon 
whole The principle indeed is univerſal ;-it prevails in the laws & 
countries; is applicable to all intereſts, to the interefls of m 
women, of infants; te intereſts immediate, remote, contingent, of wy 
" arid of no value. He who would take the benefit, ſhall nor diſpute 
title. If a teſtator deviſes an eſtate the property of 'Titiur, and by a 
ther clauſe of his will gives Titius a legacy, Titiur ſhall not hold the eh; 
and claim the legacy. He ſhall not take che benefit under the will, u 
he ſuffers the whole inſtrument to take effect. It is immaterial whet 
the teſtator thought he had a. right to diſpoſe of the eſtate of Tit, 
whether he meant by an arbitrary evertion of Power to exceed the 
of his authority, —if Titius will avail himſelf of the teſtator's bounty, 
ſhall not diſappoint his will. If indeed an infant affect to deviſe 
eſtate by a will not duly executed, here, admitting the infant to be of 
age to make a will of perſonalty, a legatee under that will may take 
legacy, and at the fame time ſucceed to the real eſtate”: for a will ma 
R conſidered as two diſtinct inſtruments, as it purports to diſpoſe of real 
of perſonal property; and in this caſe, the will guoad the real el 
cannot be read; the court cannot look into it; it is a mere nullity; d 
is a want of capacity both in che inſtrument and in the teſtator. But 
haps even in this caſe, moſt undoubtedly, if the incapacity were on 
the inſtrument, as, if a perſon competent to deviſe real eſlate were to 
viſe it by an inſtrument not duly atteſted,” if in ſuch caſe the teftator 
* to annex to a perfonal legacy a condition that the legatee ſhould pe 
W ” Tittus to enjoy the real eſtate deviſed to him, here, the perſonal le 
by "ſhould not have his legacy, unleſs he renounced his claim to the real el 
in favour of Titius. For the court can read the will as to the perk 
eſtate, the inſtrument as to that being valid + but, if they can read 
will, they muſt read the «whole clauſe relating to the perſonal legacy, 
y - claufe be connected with what it may; and upon reading the = 
_ Clauſe, it appears that the legacy is given only conditionally : if tt 
the legatee would take his legacy, he mult take it on the term 
which it is given: if he would abide by the will, he muſt abide by 
toto; if, therefore, he would have his legacy, he muſt give up the 
_ © "eſtate. Wherever then it is * that the claim of a legatee 8 
their right, if purſued, will fruſtrate or obſtru any of the diſpobt 
of the will, he muſt either forbear to inſiſt on that claim, and th 
"mp thoſe” diſpoſitions, or he muſt wholly renounte benefit upde 
WIL. n 
I Queſtions of election often. ariſe in caſes. of dawer, where 2 © 
claims alſo a _ benefit, under her huſband's will. The rights, bow 
under which the dowreſs claims in this caſe are not of themielves ob 
inconſiſtent : a particular intent in the teſtator, therefore, that bv W 
4 Br. Ch. ſhould not have both muſt be made out, either from the words uſed t 
Rep. zr. teſtator in bis will, or the ſtriking inconſiſtency of her claims um 
2 Ver. jon. diſpoſitions of it, before ſhe can be put to her election: ſuch inte 
5a. ſeems, cannot be inferred from a teſtator's making a general an 
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4, his property, becauſe the eſtate is not his to give exempt from (N67 
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(lover, the tenancy in dower being an eſtate in the land different from 
u of the buſband, and equally firm. 5 

Ibe putting a deviſee under a will to his election is ſaid to be a | 
ation of a court of equity: the calling upon him to ele& is an argu- 2 
rent addreſſed to bis conſcience in fayour of a deviſee whom he would $62. 1 | 
werwile diſappoint 2 it is evident therefore that the obligation to ele ambl. 727. 
u ooly be enforced at the inſtance of a perſon claiming a ſpecifick intereſt ; Wooddeſ. 
ader the ſame will. Neither can it be enforced wichout a clear know- n 0 
klje of the extent and amount of each of the funds, between which the 371. — 
y is to elect ; for the will cannot be fairly determined where the ob- 

{sitis to embrace or reject are not diſtiactly propoſed to it. 


[f an anceſtor by articles made previous to his marriage agrees to ſet- Streatfield 
þ lands to the uſe of himſelf and wife, with remainder to the iſſue of v- Streat- 
* marriage in the uſual manner; and afterwards makes a deed not * * 
want to the articles; and on the marriage of a ſon of that marriage Talb. 156. 
Ar kues other lands in the uſual manner, and levies a fine of the firſt 

mentioned lands to the aſe of himſelf in fee, and deviſes them for the 

i of bis grandſon ; the grandſon, being entitled under the articles, 

| nn put to his election, whether he will take under the will or the 

cles. | | 

, where a teſtator having ſeyeral copyholds, part of which he had Wardell v. 
Hendered to the uſe of his will, and part were not ſurrendered, deviſed I ay 
dis heir, and the heirs of his body, and (tated in his will, that as to A: 
x part of his copyholds, he was not enabled to deviſe them, becauſe 


y vere not ſurrendered, and that therefore ſuch part would deſcend 


1838282 


N bis heir, and in conſequence thereof he directed his heir to ſurrender 
* be truſts he had created, and on his refuſal ſo to do, ordered, that 
1 late limited to him and the heirs of his body ſt. ould ceaſe, and the 
5 mainders take effect in poſſeſſion; the heir was decreed to ſurrender the 


o where a teſtatrix, being ſeiſed of freehold eſtates, and alſo having Frank v. 

E copyhold lands, which lay diſperſed, and having ſurrendered her, Br. Ch. 

hold lands to the uſe of her will, deviſed all her real eſtates as well Rep 388. 

thold as copyhold, and gave J. S. who was one of her co-heirs at law, 

al; and after the making of her will exchanged thoſe copyhold lands 

others, which were ſurrendered to her, but not afterwards ſurrendered 

ter to the uſe of her will ; J. S. was put to her election; and on her 

Mag elected to take the 10001, the court decreed, that ſhe and the other 

ers ſhould ſurrender the copyholds to the uſes of the will. 

, where a teſtator deviſed all the reſidue of his eſtates, as well copy- 1 
8 freehold, (the copyhold being ſtated in the will to have beea ſur- z Ven. jun. 


* 2 
22 


1 


done ered to the uſe of the will, but in truth never being fo ſurrendered,) 65. 

bein N ſereral truſts in favour of his wife and children; and the only truſt 

* Is eldeſt ſon and heir was an annuity for life; it was holden to be a 

10 en deſcription, the copyhold being clearly intended to paſs, and the Wilſon v. 


un decreed to ele, Indeed the heir would be equally bound, if 41. 

inte Fre dot apparent that the teſtator intended the copybolds to paſs, ſince 19, 191. 

me can e * under a will and contravene it. 10 

ea teltatar appointed to grandchildren under a power to appoint 8 er v. 
: ebſter, 

* fund that was to go in * of appointment equally _—_ 1 Ve jth. 
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the children ; ihe appointment being bad ; the children having legaci 


Ander the will, were put to their election. 
Macnama- Where a teſtator deviſed to truſtees to the uſe of his daughter for lie 
W. Tones, with remainders over; and directed that the annuitants under his v; 
Rey. 480. ſhould take in fatisfaction of all claims upon him; and the daughter 

entitled under a marriage · ſettlement to 1000l.; it was decreed, thatt 
| daughter could not take the benefits given to her under the will; but ang 
the terms of extinguiſhing her claim under the ſettlement, She mult «| 

| to take under the will, or againſt the will. A | 
Newmanv. A wife was entitled to an eſtate under a marriage-ſettlement : the l 
a" 110 band by will gave her an intereſt in another eſtate, and all his perſonal 
Rep. 186, in lieu of her claim; but the will was not executed ſo as to paſs real ela 
| She mult ele& between the perſonal eſtate and her claims under the { 
tlement. | | | 
Lewis v. Where one deviſes what is not bit own, giving the owner an eq 


0 valent; if the owner would defeat the deviſe, he muſt give up the eq 


Rep. 6co. valent. , ; 
2 Vez. jun. 372. 8. P. 4 Br. Ch. Rep. 24. 8. P. 74 38. 8. P. 2Vez. 618.8. Pp. 


Wake v. Where a teſtator gives his widow an annuity (charged upon an el 
vr "Oh. of which ſhe would be dowable), ſhe muſt ele between the annuity | 


Rep. 255. her dower. | 
Pugh v. Where a freeman of London makes a will diſpoſing of more than 
Smith, teſtamentary part of his eſtate, a wife or child of ſuch freeman maſt e 
8 to take by the cuſtom, or by the will, and cannot claim part by one, 
1. 298. part from under the other. It is otherwiſe, indeed, where the will atk 
Morris v. the teſtamentary part only. And where in ſuch caſe a child elects to 
Burrows, by the will, her ſhare does not accrue to the orphanage part, but to 
1 Fang teſtator's eſtate, and muſt go according to the will: for the ele&ing tot 
Frederick by the will is only a ſubmiſhon that that part ſhall go according to the 
v. Frede- poſition of the father. 1 1 
Ar. : 
Wms. 722. Cowper v. Scott, 3 P. Wms. 123, 


ae A woman being entitled to a real eſtate under her marriage. euleni n 

1 2 her huſband by his will deviſed another real eſtate to her, and gave | eft 

Rep. 186, alſo the reſidue of all his perſonal property, both expreſsly in bar 1 de 

| her other claims. The will was not duly attefted to paſs the real et *7 

The widow mull ele& between the r dr eſtate alone, and ber e tied 

under the ſettlement. The words extend to all her claims: general u, h thi 

cannot be confined to particular deviſes. Wes 1 

Read v. A teſlator deviſed all his real and copyhold eſtates ſituate in R. ile 

"= b. E., and V., (which copyholds he had ſurrendered to the uſe of his Wold 

Rep. 492. and all other his freehold and copyhold eſtates to his wife for life, d 

8 remainders over. In T. he had no eſtate but a moiety of a copybol e U 

in right of his wife, which he had not ſurrendered to the uſe of s well b 

It was not the teſtator's intention to deviſe this moiety, for he dele teſore 

what he meant to deviſe by the words which he had ſurrendered, h of 

do therefore ſhall not be put to her election. 1 a 

Noys v. If a teſtator, diſpoſing of his eſtate among his children, deviſes t fun 

Mordaunt, fee-ſimple lands, to another lands entailed, it is upon an implied 

p arg, $64. tion that each party acquit and releaſe the other ; and ſuch deviſecs 

4 - Mer 


der the to acquieſce in the will, or renounce all benefit thereby. 


* 


ö „„ 


FE 3 
ſubliſbed by this caſe will apply where the deviſe is not ſpecifick, but in general words, and 
| * ſuch a condition can be coupled with a partial intereſt, where there are ſubſequent 
nas, See Forreſter v. Cotton, Ambl. 390. and Pulteney v. Lord Darlington, a Vez. 


682 


1 ſeme covert and an infant, who bad by her father's will a power Hearl v. 
doſe of real and perſonal eſtate, being above 17, bequeathed the per- apes 19h 
| eſtate to her daughter, and deviſed the real eſtate to two collateral 18 3 25 
ons, and died under age. The will is good as to the perſonal eſtate, 2 
wid as to the real by reaſon of the teſtatrix's infancy, and the daugh- 

bot bound to ele& ; for here is no inſtrument executed ſufficient to 

had; and no caſes have determined that there ſhall be ſuch election 

where there is a will concerning the land, There is no ground for the 

wrt to imply a condition to abide by a will of land, where there is none. 

yould be dangerous to break in upon the ſtatute of frauds to make an 

ir paſs by an inſtrument not ſufficient to paſs it, and not by the words 

he teſtator, but by a condition implied by conſtruction of the court. 

lu, if there is no deviſe of a real eſtate, but a perſonal legacy is given vez. 251. 

n expreſs condition, that the legatee ſhall not enjoy it, unleſs within a 

main time he conveys a real eſtate, whether coming from the teſtator 

wt, he ſhall not enjoy it, but on thoſe terms; the lands not paſſing by 

x of the will, but from the operation of the clauſe. The legatee has 

Alis power, whether he will part with the lands or not; if not, he 

n the condition; for any lawful condition may be annexed. | 

if in the ſame | inſtrument there is a deviſe both of real and per- 14. 

yeſlate, and the will is only executed ſo as to paſs the latter, not the 

Lela; but a condition is annexed, that the perſonal legatee ſhall 

tit the perſons to whom the land is given to hold ro them and their 

; the condition annexed will take place, though the deviſe be void as 

te lands ; for the Jegatee cannot take it in contradiction to the teſta- 

words. 

a telatrix in purſuance, as ſhe recited, of a power for that purpoſe, Oil v. 

kevin fact ſhe had no ſuch power, deviſed a copyhold eſtate to a perſon Showell, 
iſe, who was entitled after her death to the ſame in fee, and appoint- Ambl 72%. 
ſum executor, whereby he became entitled to the reſidue of the per- 1 
| eſtate, The deviſee was admitted to the copyhold after the teſta- (a) This 

ti death under her will and that of her huſband, under whoſe will the &:& ground 
ted the power whereby ſhe made the above diſpoſition. The devi- is impeachs 
bel without iſſue about fix years after the teſtatrix, having deviſed 8 
is copyhold. Thirty years after the teſtatrix's death one of the the Rolls in 
an 10 whom the eſtate was limited in remainder after the deviſee for 2 vez. jun. 
fled a bill for an account of rents and profits, and a ſurrender of the 371. The 
ald, inſiſting that this was a caſe of election, and that the deviſee OY Ap 
we his election by proving the will, and being admitted to the co- nt jn =" 
Yunderit, But Lord Apſley held this not to be a caſe of election, one of the 
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Kll decauſe the teſtatrix had no deviſab'e intereſt whatever (a), and caſes of * £ 
More the parties did not take under the will, as becauſe from the ua en led PI 


d of time it was impoſſible to aſcertain the amount of the perſonal the vil, 


t; and no perſon can be put to ele& without a clear knowledge of (5) So, 
s (5). i Wake v. 


Wake, 50 
. 1 Vez, jun. 335. 4 
Nere a father recited by his will that he, as executor-of J. S. was — v. 
© 10 pay his ſon ſeyeral ſums particularly, and ſeveral paymeats bav- ed in 
Ff 2 198 2 Ver, 619, 


7 


* 
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. ing been made (ſome of which were allowable, others not) he liquidated 
the debt to a ſum certain, and gave the ſon ſeveral legacies; on à bill h 
the ſon it was decreed at the Rolls, that he was entitled both to the le 
for which his father was debtor to him, and alſo to the legacies. i 
will. But Lord Tallot varied that decree, faying, the plaintiff my 
make his election, muſt ſubmit to the adjuſtment of his debt, othervid 
the perſons prejudiced by his reſorting to his debt muſt have the bene! 
Wh hs given to him parting will. 5 7 : 
| rk v. But, where a teſtator gave an annuity to J. S. of gol. per annum char 
8 ed on his real and perſonal eſtate, and then went — e 
'* 4 indebted to her in the ſum of 500. ſhe having my obligation for 68 
% 25. 44d. Memorandum, paid her 100/..to let A. B. have, and at diy 
e times having paid her 800. I make the balance I am indebted to her in th 
„ full ſum of 500. Tordain this to be paid out of my real and perſon 
„ eſtate; on a bill by the annuitant to be paid her whole debt, the te 
tor having miſcalculated it, and alſo to have her annuity under the vil 
it was decreed, that ſhe was entitled to both, the bounty being unconnede 
with the debt, and the teſtator not affecting to ſtate the debt accurate! 
or to make a compoſition with her, but manifeſtly intending to pay f 
whole. ö 1 
Lady cavan A. tenant in tail with power to leaſe, remainder to B. wife of C. 
v. Fulteney, tail, conceiving himſelf to have obtained the fee under a void execution 
3 By * Jun power, made leaſes exceeding his power, reciting, that he was ſeiſed 
the freehold and inheritance, and covenanting for quiet enjoyment agaic 
any act or default of himſelf or thoſe claiming under him. A. deviſed i 
eſtates and others to B. for life, remainder to truſtees to preſerve coal 
gent remainders, remainder to her firſt and other ſons in tail male, 
= - mainder to her daughter and her firſt and other ſons, remainder to D. 
1 his firſt and other ſons ſucceſſively in the ſame manner; and gave to 
and C. other benefits by his will, and the reſidue to D. who filed a bill 
have the will eſtabliſned. B. elected to take her eſtate-tail in oppoſtion 
the will, which the Maſter reported to be for her benefit. Aſter | 
death C, who had taken under the will, claimed as tenant by the count! 
and brought ejectments againſt the leſſees, ſome of whom had expend 
conſiderable ns on their tenements. It was decreed, that neither 


1 


— 
— 2 


Ss 


4 leflees nor D. were entitled to ſtop the ejectments, or to put C. to! 

4 election. | | 

1 RO Y- The doctrine of election cannot apply, where there is no other ſubj 

W but that to be appointed. It never can be applied, but where, if an eled 

350. is made contrary to the will, the intereſt that would paſs by the will can 

„ laid hold of to compenſate for what is taken away ; therefore in all a 

there muſt be ſome free diſpoſable property given to the perſon, which e 

: be made a compenſation for what the teſtator takes away. It cannot 4 

| where no part of the teſtator's property is compriſed in the will, but 

which he has power to diſpoſe of. 

Foifytav., J. S. entered into a bond previous to his marriage, by which he be 

: Grant, Himſelf to leave 2000. to his wife and children, but if no children, 

Z Br. Ch. the whole to his wife. There was no iſſue of the marriage, and J. S. 

res ul his will gave his wife life-eſtate in his whole property. Lord 7 hun 

| held, ſhe was entitled both to the ſum ſecured by the bond, and the * 

N as po the will, | 3 of 
„ By ſettlement in 1712, a houſe called B., part of the manor 

wat hag was {ele upon the ſettlor's nephew for life, e to the in | 


7 


ELECTION. * 


of the firſt ſettlor) for life, remainder to V. his firſt fon for life, 
e to Mis firſt and other ſons in tail male: and a term was created, 
uch deed, to raiſe 40000. for the daughters of V., and there was a 
«nin the deed, that in caſe ., or ſuch perſon as ſhould come into 
gon of the manor, ſhould, within ſeven years, convey B to the fame 


ate; but, if he ſhould refuſe or neple& fo to do, all the uſes limited of 
% nanor, ſubſequent to his eſtate for life, ſhould ceaſe, "There was alſo 
qporifion, by which V. was empowered to make leaſes for the benefit of 
is daughters or younger ſons. —IV. F. the grandſon took poſſeſſion of B., 
ad:fterwards of the manor, and lived ſeveral years, but did not ſettle B. 
the ules of the deed of 1722, but ſuffered a recovery of it, and diſpoſed 
{i by vill; neither did he execute the power of jointuring, but charged 
um with 40007. for his daughters, and executed the power of leaſing 
&1hcir benefit. A bill was filed to have B. conveyed to the uſes of the 
kdof 1722, or to have the leaſes declared void, and the execution of 


wor of H. But the Maſter of the Rolls held, that this was not a caſe 
{dion ; and that, as upon neglecting to ſertle g. to the ſame uſes, only 


lkvogh ſubſequent in the order of the deed) were annexed to the eſtate for 
þ, the execution thereof ought not to be ſet aſide. 

V marriage ſettlement 1000/. was covenanted to be laid aut to the uſe 
de huſband during the joint lives of the huſband and wife, remainder to 
& viſe, in caſe ſhe ſhould ſurvive; and if the huſband ſhould ſurvive, 
no ſuch uſes as the wife ſhoyld appaint ; in default of appointment, to 
d perſon as the ſame would have gone to by the ſtatute of diſtributions, 
pale the wife had died unmarried.  'The wife died without any appoint- 
m, leaving a daughter. The father deviſed a real eſtate to the daughter 
kein performance of the covenant. This was holden to be a caſe of 
tion, but the daughter electing to take under the will, takes the perſonal 
ſat alſo as next of kin. | 


ERROR. 


ai placita ſpecialitey pertinent ad coronam et dignitatem domini reg is. 

Ad hence it is, that even in the greateſt courts of ordinary juriſdiction, 
King's Bench or Common Pleas, thoſe courts cannot, bly by virtue 
ideir ordinary juriſdiction, without the king's writ under the great ſeal, 
to reverſe a judgment given in an inferior court of record; no not 


uch 24 judgment in a court · baron, or hundred court, though no courts 


- 


4 ſons io tail, with diyers remainders over. By indenture in 1722 the 3 Br. Ch. 
other of the ſettlor ſettled the remainder of the manor upon his fon (ne. Rep. 274. 


{410 which the manor was limited, he ſhould have a power of making a 


& jower bad; or for a compenſatian to the amount of the charges on the 


leckates ſubſequent to Vs eſtates for lite were made void, and the powers 


Hoare v. 
Barnes, 


3 Br. Ch. 


Rep. 316. 


RITS of error or falſe judgment are of a higher nature than other Hale's 
} kinds of civil ſuits. They are quaſi caſus reſervati to the king's Lo1ds' Ju- 
ul copnizance. And therefore by the ſtatute of Marlbridge, c. 20. riſditions, 
u excepto domino rege teneat placitum in curid tenentium ſuorum, quia © 33: 28 


word. And the reaſons are theſe two principally, 1ſt, In reſpect of 
_ tha 


—— 
= © gt m_ 
o 
* % N 2 
* o 


| ERROR. 5 ; ys 
wee king, all juriſdiQion is mediately or immediately derived from hin. 


the courts of all kinds are bis courts, and have that ſtyle (unleſs in 0 
palatine where the lord hath jura regalia, and yet even that is derived f 
the crown), and conſequently judgments there given are virtually * 
the king; and therefore it is not reaſonable to have them . but 
the wy writ or commiſhon derived from him ſpecially. 2d, lo ref 
of the ſubje&, who having run his courſe to obtain or defend his right 
the ordinary courts of juſtice, it is not reaſonable after his long expect 
and expence to turn all about again, without the ſolemnity of the ki 
ſpecial writ or commiſſion. | | 


; (A) Jn what Caſes a Writ of Error will! 
| „ And herein. | 
4 BY Page 189 53 LE 
| (. nas recovers) But by ſtat. 17 Car. 2. c. 8, the death of either party between ver 
| and judgment ſhall not be alleged for error, fo as the judgment be entered within two terns 
the verdit. | | 
Page 191 
(If the plaintiff ) Newell v. Pidgeon, 1 Str. 235. Box v. Bennett, 1 H. Bl. 24;2. Ke 
Jand v. Macauley, 4 Term Rep. 436. | 
Page 193 | Fi"; 
5 (So if the) If the defendant do not, at the trial, confeſs leaſe, entry, and ouſter, ac 
to the rule, he cannot have a writ of erior: becauſe, in ſuch caſe, the judgment is againſt 
caſual ejector; and error cannot be ſued in the name of the caſual ejector, Roe v. Doc, þ 
181. George v. Wiſdom, 2 Bur. 757. neither can it be ſued, in ſuch caſe, in the name 
defendant, for he has not made himſelf patty to the record. | 


a. 


_ (B) Wlho map bring a Crit of Crror, 
= ' - _  againfi whom: And herein of the Perſons 
. p ceſſarp to be made Parties thereto. 

age 19 | | 


- (If there bs) Tenaut in remainder may bring error of a common recovery where the tt 
in tail, veucbee, dies before the judgment; and he need not ſet out à complete title, bet 
ſhew the connection and privity between him and the perſon againſt whom the recovery wa 
Sheepſhanks v. Lucas, 1 Burr, 410. In ſuch caſe ſcire facias, or any warning to the ber, 
neceflary, Id. 
Page 199 | | | 

(Ce if there be) Walter v. Stokoe, 1 Ld. Raym. 71. Burr. v. Atwood, id. 319. R 
Etherington, 2 Lord Raym. 850, Ginger v. Cowpet, id. 1403. 1 Str. 666, Elkins v. 
2 Ld. Raym. 1532. Ratcliffe v. Burton, Ca. temp. Hardw, 135. Vavaſor v. Faux, ! 
88. Knox v. Coſtello, 3 Burr. 1793, Laroche v. Waſsborough, 2 Term Rep. 738. all S. 


) ot the Time of bringing a Wir of Em 
ape 199 5 


(But it ſeems) 1 Term Rep. 280. | 
If the plaintiff defers ſigning judgment till the writ of error is ſpent, then ſigns it, and 
deb thereon, the court will order à new writ of error, at the expence of plaintiff's all 
Arden v. Lamley, Barnes, 250. Jaques v. Nixon, 1 Term Rep. 280, 


— ä 


(D) Of the Banner of bringing it: And ber 


(Neither need the plaintiff) 1 Burr, 410. 1 


ERROR. 439 


Akhough the return to a writ of error from the Commom Pleas be not Blackwood | 
by the chief juſtice propria manu, yet this is no objection to proceed 8... 
pe Lane of | | $ "iis Company, 
on the writ of error. | 5 e 
4 ; ; N * 
| Hardw. 34. 2Str. 1063. f. C. 
If 2 writ of error be directed to V. V. chief juſtice, and the return be Sultivane v. 
au by V. V., without adding the chief juſtice within named,” yet 22 : 
+ there are the words, ar to me within is commanited,” the return s 2990 
| for theſe words are enough to ſhew him to be the ſame perſon to 
hom the writ is directed. . 2 | 


g Tage 203 
u by the 5 G. 1. e. 13.) Collins v, Maxwortby, Ca. temp. Hard. 193. "I 


| amendments are granted for the ſupport of judgments ; but the princi- 4 
deſign of writs of error is to reverſe them. writ of error was not Str. 607. 


An ejectment was brought againſt the Company and Mr. Edewards. 28 , 


were charg- 
a with a joint treſpaſs, and judgment was given againſt one only, the other being found - 
why &c., a writ of error was afterwards brovght in both their names, on an affidafit that 
kpzened by the miſtake of the officer; the court of N. R. upon the authority of the above caſt, 
weied the wiit to be amended by ſtriking out the name of the perſon who was acquitted. 
Feclſt v. Rafael, Cowp. 425. | | . 


There was a variance between the writ of error and the record and as it Gardner v. 
ind in the paper, the court obſerved it, but neither party would move to Merrett. 
mend it, for fear of paying coſts ; upon which the court faid, the 2 1. 
ſore ſlatute would warrant their amending it, which they did without bc 
all. 1 SET EP oo | ' 188). 8. C. 
' | Fitzg. abs. 
&C. 1 Barnard. 462. It appears from ſome of the reports of this cafe, that no coſts are paya- 
pon amendments purſuant to the ſtatute, though at the prayer of the party; but if the 


aer de alſo to amend the aſſignment of errors, the rule is with coſts, becauſe then the party 
ks for a favour of the court. | | Sar 


A writ oſo error was returnable before any judgment given, and on o Wright 2 
Keration, it was holden to be ſuch a fault as is not amendable by this ſta- — 
| 2 Il. 


7 | | Ry W. 
1 Barnard, 62. 65. S. C. Nejindoa v. Randolph; 2 Str. 834. S. P. Vice v. Bur- 
891. S. P. Wilſon v. Ingoldſby, 2 Ld. Raym. 1179. However. in almoſt all cafes, 


wnt is ſued out before judgment ſigned, becauſe otherwiſe execution would iflue inſtantly. 
J. Jaques v. Nixon, 1 Term Rep. 280. 
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it of error) it is the very record which comes here out of Ireland, and G5; the 
i, And it is no objeGtion, that it ſhould be the tranſcript for fear of . 


= 


ur 
of 
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a 0 „ 


Dougl. 352. 


. neither the plaintiff nor defendant can allege diminution ; for by the joinder they allow ihe 
cord ; and a note is there added, that Biſhop's caſe in 5 Co, does not agiee with the record: 


Mann, id; 819. 


Smith *. 0 
: 4 . after à verdict. The plaintiff in error aſfigned for error want of an 011 


the ſea; for ene might object in the fame manner, that upon error in the Co 
tranſcript only is removed: hither. for fear it ſhould be burnt or loſt, before it comes into t 
King's Bench. But in fact, when the record in both caſes arrives bere, then it is the true record 
and not before; and that which is in Ireland, or the Common Pleas, ceaſcth to be the recon 
Fer Holt, C. J in Coot v. Linch, 1 Ld Rem. 427. | | 


mmon Pleas, the 


By the words of the ſtatute of '27 Els. c. 8., which firſt gare the wi 
ved, 3. N of error from the court of King's Bench to the Exchequer: chamber 
None, 2 Str. the chief Juſtice is to cauſe the record to be brought before the judy 
337. Tully in the Exchequer-chamber ; yet the praQtice hath always been to ſend on 
v. Sparkes, a tranſcript, the original record remaining in B. R. In the pleadings 1 
1 ca * Weſtby's caſe, (3 Co. 67. a. 70. ö.) the entry of the proceedings in erg 
. „ runs thus; © Afierwards, C the travſerpt of the record d ron 
| „ ings, Cc. by a certain writ of the lady the queen of correcting errors, & 

. was brought to the juſtices, Qc. in the chamber of the Exchequer afore 

s aid, according to the form, c.“ Yet the ſubſequent part of the ſame t 
a Term ſays, and thereupon the record aforeſaid, Oc. was ſent back, &; 
Rep.-737- However as to all legal effects, the record itſelf is conſidered to be remove! 
Ingoldby If the writ is © between A. late of Weltminſter in the county of Mid 
by 8 4 dlefex,” and the record only © late of Weſtminſter,” if Middlſex i 

> os in the margin, it is well enough. 

Anon. A defendant cannot have leave to tranſcribe the record (though plainti 
A r has not done it) in order to non pros the writ, and have the benefit of t 
* ty Tecognizance, But (5) if the plaintiff in error is dilatory, the defendan 
veoſon, mult give a rule to tranſcribe, and then if he will not, the defendant mz 
Ca. temps nen- pros the writ of error. 


Hardw. 351. 2 
WA * — — —̃—— eb — 1 
(E) Of alleging Diminution and granting a 
eee oo 2 Certiorari. | | 5 
6 ee (After in aullb) Michaclmas 2 Car. between Weaver and Felton, B. þ 
that the 


t the | adjudged, and fuch certificate diſallowed, and a new writ of certiora 
margin granted by the court, which is entered, Hil. 1 Car. Rot. 647. and the 
well award-the record of Piſbop's caſe was ſhewn to the court, where the defends 
ed; for after did not plead in nullo oft erratum, as the book is 5 Co. 37. a. but it paſſe 
” e againſt the defendant nil dicit, and after diminution alleged, as it is in il 

ra : book. | ; 


There the defendant had not joined iz alle e, erratum, but did not ſay any thing, idee rewerd | 
dndefenſue. Noy, 83. 8 C. held accordingly, but yet the court ex officio may award a certiers 
cenſeientiam, and that which is certified ſhall be annexed to the record, and is called 
er-roll, and ſays. ſce 22 E. 4. 46. a 28 H. 6. 10 Dy. 32. b. 9 E. 4. 32 b. Fnakh 
Reeves, Ca. temp. Haidw, 118. And note in Chapman's caſe, I difference is, if duniou 
be alleged in a thing collateral, as warranty of attorney, or any meſne proceſs that is not of 
body of the record, it may be alleged after in nullo off erratum: but otherwiſe, if it be of the i 
Nance and paits of the record itſe ; as, if returned in the detinue only, where the fult a6 
was in the debet and detinet, for which ſee 1 H. 9. 21. which reconciles many differences. 
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(A wwrit of error wor brought) But this the court will do only in order to affirm a judgne 
Berkley v. Howard, 2 Str. 904. not to reverſe it.  Merryfield v. Berrey, Id. 765. Boven 


A writ of error was brought of a judgment in the Common k 


bot did not take out a certiorari, as the courſe is, to get the want of Raym. | 
P .. | certified ; the defendant in error pleaded in nullo eft erratum. 15 _ 
| ongiM: Is . . ak d 1 Salk. 267. 
un objected, that there ought to have been a certiorari taken out, and 8. W 
nificate made of the error; for it might be that there was an ill origi- 
| ndif. that were returned, the plaintiff in error might take advantage 
. aud that would not be helped by the verdict, though the want of the 
11 were, Per Holt, C J. If the want of an original be aſſigned 
«nor, and the plaintiff in error do not take out a ce/tiorars, and get 
"urn to it, and the want of an original certified ; the courſe is for 
 Lendant in error to go to the maſter of the office, and 22 a tale for "To l 
> maiociff in error to return his certiorari (a); and if he do not get it 0 3 * 


«, 2 is ordered by the rule, the aſſignment of error ſtagds for nothing. 


an original 


r need be no certiorari returned. And as to the matter, that there pletely aſ- 
i be a bad original, Sc. that is another ſort of error; and when the f ped. 120 
«of an original is aſſigned for error, the court will never intend, that tifcate is 
is 2 bad original. And the judgment was affirmed. en. 


Sterling v. 


[ upon error, dimination be alleged for want of original, warrant of Tyſon v. 
ney, Ec. and a certiorari be ſued out, upon which a record is returned * 
y to what is before returned, it cannot be received. | Rayth. 


1122," 
1 Salk, 269. 8. C. 


Mere the want of an original. is aſhgned for error, and it appears Diſmo v. 
al the proceedings are of the ſame term wherein the original is return- 1 6 
þ, lch an original warrants thoſe proceedings, let it be of any return 3 wa | 
unterm. But an original of the term wherein final judgment is given, Beard, 
d cot warrant the proceedings, if by the record it appears that there I Keb. 327. 
teen, proceedings in the cauſe, in a term or terms before. The caſe 1 | 
wgcal writs differs from that of warrants of attorney; for it is ſuffi- gar F. 
wif a warrant of attorney be filed at any time pending the ſuit, let it | 
p which term it will; the ſtat. of F. 8. only requires a warrant of at- 
«tj 10 be filed in the cauſe 3 and the ſtat of 4 Ann. requires it to be filed 
wüng to the courſe of the court; and that is to have it filed at any 
heading the cauſe; and it is no matter when, ſo that it be in the ſame 
But as to an original writ, it is otherwiſe, for if there be proceed- 
® the ation in a term preceding the return thereof, the original will 
port them. n rhe; 954, 805 175 | 
The plaintiff in error - aſſigned for error the want of an original, and Levin v. 
i certiorars u which it was certified that there was no original; ang 
"wards the defendant applied to the court of Chancery, and upon aff | 18. «Nope 
that inſtructions were given to the curſitor for an original, but that 1 1.4. 
ure loſt, that court allowed the original to be ſupplied. . Upon this Raym.69g. 
ſeodant in error prayed another certiorari, and an original was cer- 8. C. 
« the ſame term in which the default of an original was certified 
| was inſiſted, that this was irregular, for before the ſecond 
im vas returned, the defendant ought to have given a copy of the 
P (0 the plaintiff's attorney; and the maſter informed the court, that 

was ſo, when the ſecond original certified\ was of another 


* bit it being in the ſame term, the motion was not allowed. | 
(F) Of 


mW, 4 


we defendant in error will come in gratis, and confeſs the error, is not com- 


Tanner, Com. Rep. T1. 


ERROR. 


C) Of the Scire Fain, © 
207 . 


Witehe . JF the original plaintiff dies, pending error, his execator may hö 
Treweeke, fire facias quare executio non out of C. B. before the record is 
Barnes © 2 : | > op » 
4323.  fexibed; but afterwards out of B. R. And the plaintiff in en 
32. ; Fo 3 
have a ſcire facias ad audiend. out of B. R. againſt the executor of d 
_—_ in error. 1 gy PR ere Tp 
g (6) (1f a writ) Sir B. Shower in his report of this caſe, 2 Show, 
Page 20 fas, that the court were of opinion, that the awarding of a {cir f. 
do the terre · tenants was not ex neceſſitate, but diſcretionary. And the 
| is faid in argument in Comberbach's Report. © | 
"Hally. And upon he authority of thoſe two laft cafes Lord Mansfeeld { 
Woodcock, that by the eftabliſhed mode of proceeding there muſt be a ſire fi 
I 2 againſt tlie terre · tenants, otherwiſe it is an irregularity, but no n 
1 beep- Hut a ſeire facias to the heir is clearly not neceſſary. ; 


nks v. 
Lucas, fd, 410. 


The Queen. In an information qui tam, c. upon 5 El. for uſing a trade « 
vs 2 * formam ſlatuti, there was a judgment for the plaintiff, on which a v 
R. Vin. error was brought. Per cur. In the caſe of indictments, there nee 
Abr. Error, ſcire facias for the party to aſſign his errors, but a rule is ſufficien 
(H. a.) cauſe the queen is always in court by her attorney-general. But a 

P. 9. this caſe being moved . the court ſaid, they had ordered preceder 


be ſearched for, but could find none; and therefore the defendant in 


muſt proceed as he could by law. 
Jehan I plaintiff below brings error to reverſe his own judgment, and 
v. Jebh, a OI E OE. 
3 Burr, ot proceed, the court will make a rule to aſſign errors in 'a limited 
1172. - or his writ to be non- proſſed, for a ſcire facias would here be inprope 
Fortefcue Where in error from Vreland, the King's Bench affirmed the judg 
Alland v. on a collateral point, it was holden, that the plaintiff could not, 0 
Maſon, , defendant in error's coming of age, take out a ſcire ſacias ad a 
4 vir. 125"*errores in B. R. in England; for upon the affirmance of the judgmen 
. record mult be remitted to Ireland. | 
' Marſhal v. A rule to affign errors was ſet aſide, becauſe: given before any n 
Cope, 2 the ſcire ſucias quare executio non, However, theſe rules may be 


Str. 917. ; | 
Sambidgev. together. 


Houſley, 2 Term Rep. 17. 


Thatcher v. On ſcire fect returned, if the defendant do not appear and join it 
erben the plainti may put it in the paper without taking out a rule to 


ſon, I Str, er 
144. 834 


Millar v. A ſcire facias in error need not lie four days in the office xt 
Yerraway, return. | 2 


a © Burr, | ; 
1723: Groſs v. Naſh, 4 Burr. 2439. 


1d. c. as. The ordinary return of the ſive faciae in a writ of error in | 
was ad proximum pur liamentum : for the ſeſhons were ſhort and une 
and if it had been returnable. at a day certain (as it muſt) io » 
ſeſſion, the ſeſſion might end before the return of the writ. But! 
where no. ſcare facias was to ſue, as, where the king was pan! 
rors were oftentumes examined the ſame parliament wherein the | 


ERROR. 3 443 
vas exhibited. . But in Charles: the Firſt's parliaments the ancient 


arſe was altered, for they made writs of error returnable in praſent I 4 


um, and gave notice by orders from day to day to the defendant. 1 
And this courſe holds now in uſe, the old way of ſcire faciat returnable . 'Þ 
he next parliament being laid aſide, yet without any law at all to warrant 4 
: for the record cannot be reverſed or affirmed without making the de- 1 


badant a party by writ, unleſs he appear gratis without a ſcire facias, and 
do the errors. This is now the common courſe, and the defendant 
unmonly appears upon orders of the Houſe without any ſcire facias, and 
; to the errors gratir ; Which therefore being done gratis ſupplies the 
Lec of a regular proceſs, which yet the defendant may inſiſt upon, if 
be will, 


3 


—— 4 


(6) Of the Proceedings after the Record remov⸗ 
md: And herein of the Abatement of the TUrit 
of Error. yard 5 

[If the plaintiff) 1 Burr. 410. | 

if error be) Upon error in the record, as, want of cap, or the like, there, he may ſay 


pale ef erratum ; and there, hugh the defendant. confeſs the error, the court ought not to 
wie the judgment, till they be aſſured of the error. Br. Error, pl. 165. cites 7 E. 4. 16. 


Page 209 | 


{lf « writ) For if they do not all join, the writ will be quaſhed, 1 Ld, Raym. But though 
Writ, in ſuch caſe be quaſhed, yet the record is removed by it. 2 Ld. Raym. 1403. 1 Str. 
&. Where two join in a writ of error, and one will not aſſign errors, the court will give the 
wer time to ſummon and ſever. 2Str. 783. But if one of two perſons againſt whom judgment 1 
Wh been given, dies after judgment, error may be brought by the ſurvivor without the executor q 
ldeother, 1 Str. 234. | 


8) how far che Crit of Error is a Super/edear. - 


7 Page 210 1 

er a writ) A writ of error is ſaid to be a ſuperſedeas from the allowance. Barn. 396. 1 
Tem. Rep. 279. but as it is the practice to ſue out the writ of error before judgment is ned: 1 
Þ cocrts have ſaid, it ſhall not operate as an allowance till the judgment is actually ſigned, and = 


ny (hall be allowed four days after the figaing of the judgment to put in bail; for before 
ſ judgment no bail can poſſibly juftify. As to the ſervice of the allowance, that is only material 
Þiring the party into contempt, if he proceeds to ſue ont Execution afterwards. Jaques v. 
an, 1 Term Rep, 279. Doe v. Bracebiddge, ibid. n * 


V. writ of error) See acc. Latoche v. Waſsbrougb, a Term Rep- 230. 


Mere a plaintiff, in order to proceed againſt bail, took out a capias ad Smith v. 

Waiendum, and on the Nen day Ky 5 of error was allowed, not- na, 

landing which he called for a return of non ef inventue, and then 

une till the writ of error was at an end, proceeded by ſcire facias 

Jul the bail ; the court, on motion, ſet aſide the proceedings; for the 

bud of them, vis, the return of non eff inventus, was obtained after no- 

« the writ of error, which in its nature ſtopped all ſort, of proceed- 

þ and the ſheriff could not ſo much as look after the defendant, in | 

Kt to found ſuch a return. Beſides, it is an invariable rule, that the Perry v. 
al ſuigſaciendum ſhall in no caſe operate as againſt che bail until it Campbell, 

our days in the office ; and though it have lain that time in the 3 Term 1 

d vrit of error afterwards allowed and ſerved before the 3 Rep. 390. 1 

| whic 


. 2 


| 44s | ERROR. 


Which the capias is returnable, ſhall have the effe& of a ff 
proceedings againſt the bail. | eee oh gp. lth ee 


I 77 7 W 
* a writ F error is brought) See Burr. Rep. 340. 
Benwell v. (If. ſeems clearly) But execution cannot be ſued out upon the ſecond inc 
Black, 3 ment until the writ of error be determined. | 
Term | | 
Rep. 643. $4.3 | ; | | 

Such a motion, however, cannot be made until the defendant has put in bail to the ſecond 
tion. Smith v. Shepherd, 5 Term. Rep. 9. Nor is it merely of courſe ; and therefore the cn 
will not intei poſe, where the writ of ciror is obviouſly for the purpoſe of delay. latwiſte 
Shepherd, 2 Term Rep. 78 In that caſe indeed the allowance of the wiit of error will na 
rate as a juperſedeas to any proceedings. Box v. Bennett, 1. H. Bl. 432. Kempland v. Mad 
ley, 4 Term Rep. 436. Maſterman v. Grant, 5 Term Rep. 514. N 


( To what Court a TUrit of Error lies: a: 
. | „ Bare, ERIN 
Y F 12 of the ſtatute of © Ann. c. 26., which eſtabliſhed a cour 
Exchequer in Scotland, a, writ of error is given from that court 
puarliament. 18 Ker. | | 
* Hale's The writ of error in the ordinary courts of juſtice is Breve de curſu, i 
1 Ju- grantable in Chancery of courſe; and ſo is the writ of error in par 
v4, 450 ment as to ſome purpoſes, and therefore made by the curfitor ; but, c 
* ſiqderiag that the court of parliament is an extraordinary court, wt 
principal end is to advife the king circa ardua regni; that ſuch writs nf 
4 be brought there for delay, and without any jult cauſe ; that the proc 
ivgs in parliament muſt neceſſarily be dilatory and expenſive in reſpe& 
the intervention of publick buſineſs, and their frequent adjournment, p 
rogations, and diſſolution ; and that fuits for error in ral are 1 
the moſt part upon judgments given in the higheſt court of ordinary Kc 
 -» tice, the court of King's Bench, where the proceeding is 'roram iffo 
and where the cauſes are diſcuſſed by judges of great learning and ex 
{441-7 -. -.ience; all theſe reaſons conſidered, the writ of error in parliament « 
not io paſs the ſeal without a petition ox bill to the king, and that bill f 
ed by him. And the writ itſelf was anciently, and ſtill ought to be 
.* © regem, or fer warrantum domini regis ; and this appears expteſsh by 
books of 22 E. 3. 1H. 7. 19. e. caſe; and Dy. 375. wc 
the conſtant indorſement of theſe writs, viz. per regem. And this ct 
anciently [obtained till the long partiament z where, by reaſon of 
king's abſence, he who then exerciſed the office of Attorney-General 
1 75 My WRT: to the curſitor for the maſing of writs of ors retut 
e in parliament, and the writ was indorſed per <varrantum alter nat 4 
regis generalts. | And upon that account it 121 been alſo practiſed lnce 
reſtoration, which is an error, and ought to be reformed. 
c. 26. According to the courſe of parliament as ſettled in the time of Ha 
in error from the King's Bench, when the Chief Juſtice was commu 
either by petition of error or writ of error to bring the record into 
liament cle indilatè or in a day certain, he brought up the roll at tour 


- +7 "tranſcript of the record, and left the tranſcript and roll with the on 
©, the parliament to be examined, and then the ſame day, or ſome 


& _ time after, the rolls themſelves were carried back into the treaſury. 


en 4 


lad obtained to this day. In the parliament of 18 Fac. when the 

we Juſtice of the King's Bench was made Speaker of the Houſe of 

& by commiſhon on the ſuſpenſion of the Lord Keeper, > it was 

pred 14 Mail 1621, in that parliament, that upon a writ of error he 

l bring in the record as. Chief Juſtice. | "thy 

Ua writ of error be brought in parliament upon a judgment in the 71, e. 28. 
n Bench, if the writ abate by death, a record is made of it in the 1 
4 Houſe, and by judgment the writ is there abated, and the jdg- | 

«of abatement is entered upon the tranſcript left in the Lord's Houſe, 

ke fame is remanded into the King's Bench to N according to 

H 22 Car. 1. B. R. rot. 696. Trowl and Metbusſt. | 

%, if the judgment be affirmed by the Lords, the judgment of affir- Id. ibid. 

mn is entered upon the tranſcript, and remittitur entered thereupon, | 
| the record delivered back to the King's Bench to proceed with ex- 

on. 7. 26 Car. 2 rot. 87. | | 

Ind ſo, if the judgment be reverſed by the Lords, the judgment Id ib 
werſal is entered upon the tranſcript with a remittitur in this form: 

ſyerinde recordum et proceſſus per curiam parliamenti curie domini regis 

mn dd domino rege ubicunque, &c. remittuntur, et in eddem curid coram 

ling rege jam refident. M. 24 Car. 2. B. R. rot. 237. Streter's 


And it ſeems, that although as to ſome purpoſes the record was remov- 1d. Ibid. 
ha the King's Bench into parliament ; yet really the record remains 
+ many purpoſes in the King's Bench; and after ſuch a remittitur the 
nel King's Bench proceed upon the original record before them, and 
r the reverſal and remittitur upon that record. Therefore, if the par- 
n be diſſolved before any judgment of affirmance or reverſal, upon a 
won thereof upon the roll jn the King's Bench, the court of 
js Bench ſhall proceed upon the record before them, though there 


arc Wu 7eniiitur of the tranſcript out of the parliament into the King's 

ary _ a 

oo | Page 212 
d ex y the 27 Elia. c. 8) A judgnient on a ſcire facias grounded upon one of thoſe adidus men- 
=: din the ſtatu:e, is in effect a pait of the ficſt ſuit, and the Exchequer-chataber, having cog- 
1 of the original action, hath alſo DN of all its dependencies; per Hale, 1 Mod. 
bil * Cro, Jac. 384. Cro. Car. 143. Hob. 72. 1 Mod, 297. 5 Mod. 200. 3 Atk. 297. 
o be nll clearly not lie in the Exchequer-chamber upon an award of execution in a ſcire facies 
y by ; without including the judgment in the former action. Bertie v. Clutterbuck, 2 Str. 1102. 


7, Marquis of Powis' caſe, 3 Atk. 297. 
« Dougl, 352. note. 


. vv ſettled that it does. Lloyd v. Skutt, Dougl. 380. 

; | 

eral, mt of error from a judgment in the court of Exchequer iſſued re- Rex v. 
'retul i in the Exchequer-chamber, pending which the plaintiff in error * 
ati > i Whereby* the writ abated. Lord Chancellor Hardiwicke, and the parker,“ 
ace Giicf Juſtices Lee and Millet, were of opinion, that the new writ 143. 


nt be properly to the Exchequer-chamber, becauſe the record did 
ride with them, and the words of the writ are record. quod coram 
ar; for only a tranſcript of the record is ſent into the Exchequer- 
r, and the record itſelf remains in the court of Exchequer. But 
a made a rule for remittitur to be entered on the record, together 
thzzeſtion of the death. | . f 
' | . Page 214 
Lou?) Bot now by (tat, 23 Geo. 3. e. 28.5 2. nowrit of error or app"al fron the courts 
all be received or adjudged in any court in this kingdom. d 75, $142 


+ 
7 


446 55 i ERROR. 


| ($0 a writ) To tracet of any writ of error being aQually brought from the eommor 
of the court of: Chancery into B. R. are to be met with later than the fourteenth ws 


| year of 
Elizabeth, A. D. 1 578. Dy. 35: And Lord Keeper North in 1682 declared, that * 
writ of eror lay, that the were founded only on the ſingle opinion of Lotd Dyer in tl 


above caſe, and that he would grant injunQion againſt them, 1 Vern. 131. 1 Eq. Caf A 
129. This opinion of the Lord Keeeper, Sir W. Blackſtone ſays, ſeems not to have been u. 
conlidered. However, there are reſpectable authorities in confirmation of it. Lamb. Achte 
69. The opinion of Mr. Juſtice Choke, Vearl. 37 H. 6. 13 b. and 11 E, 4.9. a, Bro, tit. 
ror, pl. 95. At the ſame time it mult be acknowledged, that the learned commentator ct 
authorities equally reſpectable in oppoſition to it. 18 E. 3. 25. 27 Aſſ. 44. 29 Aff, 3). 
Page 215 | 

(Upon Judgment) In the caſe of Harriſon v. Evans, 6 Br. P. C. 181, on a judgment in 
ſheriff's court in London, a writ of error was returnable in the court of Huſtings there, ad 
the judgment of that, court, a ſpecial commiſſion of errors was directed to five of the twe 
Judges, or any two of them, upon whoſe judgment a writ of error was brought returnable 
parliament. ' i | 5 
Page 216 ; | | 

(If record) In all caſes where the record is actually removed and the writ of error is qual 
ed, error coram wobis lies: ſects, where the record is never removed, as is the caſe where the w 
is quaſhed for variance between the writ and the record. Ginger v. Cooper, 1 Str. 607. 2 

Raym. 1403. | | 


' Lambellv. Error coram vobir does not lie ia the King's Bench after error broug 
John, se. in the Exchequer-chamber, and the judgment affirmed ; for before f 
90. 


ſtatute of Elia. the King's Bench could not examine its own errors 
fact after an affirmance in parliament; and the Exchequer- chamber is nx 
in the ſame degree with regard to the King's Bench in thoſe caſes wi 
8 the ſtatute, as the parliament was before. 
2 Cr. Pr. Error coram 5 lies not in the Exchequer- chamber. 
337 | 


” 


(6) Of aſſigning Errors: And herein, 


(Upon a writ) But a ſcire facias, it ſeems, cannot iſſue till the tranſcript of the record be 
is removed; and therefore the defendant in error, if the plaintiff is dilatory, mult give a role 
tranſeribez and if the plaintiff will not do it, he may then non pros the writ of ciro1, Cater 
Hardw. 351. . 

Rex v. A defendant convicted for a miſdemeſnour, and in execution for 


| fine, may, with leave of the court, aſſign errors by attorney. 


CLE —_- 


(If uri of error _ In ſuch caſe, he muſt move the court for time to aſſign bis er 
till the others can be ſummoned and ſevered. Freſcobaldi v. Kinaſton, Str. 783. 


Leith v. A. writ of error cannot be n ed without a rule to aſſigo err 
But where neither plaintiff in error nor his attorney could be found e 
1772. to be ſerved with the rule, the court of K. B. ordered, that fixing 
Thomſon rule up in the King's Bench office ſhall be good notice. 


v. Baker, 
Ca. temp. Hardw. 130. 


2. Of aſſigning Errors in Fact and in Law. 


Burleigh v. Aud as ertor in fact and error in law cannot be aſſigned on one wnt: 
3 after affirmance on error in law aſſigned, error coram vobir, and erro 
e fa& aſßgaed, ſhall vor be allowed 
Page 21 ; 
| 2 if the) This caſe is not law; where error in fact is aſſizned, the plaintiff muſt cor 
an everment, in order torgive an opportunity of tiying the fact by the country, if the 6 
dant in error chooſes it. Sheepſhanks v. Lucas, 1 Buri. 412. Carth. 367. 


„ 
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4 ; 7 Page 21 
he defendant) Nor can it be alleged that the defendant died before the day of — * 
— mentions that he appeared on that day. Plummer v. Webb, 2 Ld. Raym. 1415. 


Where in the deſcription of the juſtices of affiſe, 4. B. juft., c. Baker v. 
nd, juxta formam, Sc. the word ies was omitted; yet, as it Thompſan, 
4 from other parts of the record, that they were juſtices of aſſiſe, 98 
court held, that this could not be aſſigned for error, inaſmuch as it 166. 

Aa be contradictory to the record. | 

ii 4. J. is ſworn upon the principal pannel, and another of the ſame 1 Roll. Abr. 
neis ſworn upon the tales; it ſhall not be aſſigned for error that the A, 755- pl. 8- 
it worn, and A. B. the tales-man were one and the ſame perſon, ſo 

p make it a trial by eleven jurors only; for this is contrary to the re- 

1 which ſays, that they who were ſworn on the ales were alli de 

mlantibus ; he could not be idem conſiſtently with the record, which 

u that he was alius 3 and therefore ſuch an averment, contrary to the 

ard, ſhall not be admitted. | 

& it ſhall not be aſſigned for error, that A. B., who was ſworn as a Helbut v. 


. for after the joinder in iſſue, the record goes on to the award of a 684. 2 L4. 
r: ſacias returnable at ſuch a day, ad quem diem, it ſays jurata inter o—_ 

| pred. ponitur in reſpedu till the next term, niff prius the juſtices * * 
c.; at which time they come, et juratoret unde infra fit mentio ex- 

mu eorum, (that is, one of thoſe returned by the ſheriff,) viz. A. B. 

win juratam illam juratus exiftit ; ſo that the record expreſsly ſays, 

the 4. B. who was ſworn, was one of them who was returned by 

herif, and therefore the error aſſigned is contrary to the record. 

u a3 being contrary to the record, it ſhall not be aſſigned for error, Bradburn 
the defendant filed his warrant to defend by A. B. his attorney, and v. Taylor, 
kt it appears on the judgment that he appeared and defended by C. D. Will. 85. 
attorney, | 

d defendant in eje ment cannot aſſign for error, that being an infant, Goodright 


qpeared by attorney. «- 8 —_ 


4 Of aſbgning that for Error which is for the Party's Advantage. 


%, if one defendant only be charged with the whole of the damages Kent v. 
coſts, this may be alleged for error by the other defendant not charg- wants Ca. 
; for this is an error in the final judgment, it is the fault of the Hake. 50. 
2 Barnard. 357. 386 441. 


| Page 221 
Hun @ trial) This challenge is taken away by 24 Geo. 2. c. 18. $ 4. 


A Page 223 
he] And where for this cauſe, a writ of error was brought, the court permitted the 
u ds enter a remittitur of the exceſs above the ſum laid in the declaration, on payment of 
wit; of the writ of erzor. Pickwood v. Wright, 1 H. Bl. 643: 


Irn who has agreed under a conſolidation-rule not to bring a writ Camden e. 


- 1 from bringing one, though there be manifeſt error * 
. . 
. : ; - 
Uecutors againſt whom a ſeire facias is ſued out to recover damages r 


* on an interlocutory judgment againſt their teſtator in his lifetime, Bart. v. 

bring error, if the teſtator's attorney agreed for him, that no writ r 

aun ould be brought in that a&ion. er 
| | The +2: 


. ＋ & 


* 
5 


xr, returned upon the principal pannel, was never returned by the ſhe- Held, Z Str. 
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5 Term It is not a cauſe of error to enter a judgment of miſericordia in a quij 

Rep. 258. action for a penalty. Ae | Me 
Pullin v. Neither is it aſſignable for error that the plaintiff is adjudged to 
| 4 miſericordia inſtead of the defendant. | | 


1 Str. 127. the plea of a releaſe of errors, muſt conclude with paying that the p 
. 28tr. 6B3. tiff may be barred of his writ of error, not that the judgment be afi 


| Moor, 36s. A judgment in an information qui tam, &c. may be reverſed as it 
Frederick | 


_ penalty may be affirmed, and for the damages and coſts 
1 Str. 189. (a) where coſts are merely acceſſary to the principal judgment, ib 


| 


448 . ERROR. 


| The defndant in error cannot rule the plaintiff to aſlign errors he(; 
N 6 the expiration of the rule to appear to the ſcire facias. 
Term Rep. 367. | 8 | | 


Trent x. Although it appear on the return to a certiorari that no bill was 
Spraggon, in the King's Bench againſt the defendant, in a ſuit there by bill, i 
2 H. Bl. term of which the declaration is entitled, but that à bill was filed apal 


258. him by the plaintiff in the following vac ation, it is not error, if it allo 
pear that the bill was filed of the preceding term. 
(L) What Defence the Defendant in Error nM: 
make; And herein of pleading a Releaſe. x 
Page 225 | 


(be defendant) And a releaſe of errors in the ſame inſtrument with the wariant of attar 
and dated the term in which judgment was entered, is good. London v. Pickering, 2, Str. 
Page. 227 | | ; 

(But the Tertenantt) 1 Burr. 362. 


By ftat. 10 & 11 W. z. c. 14. a writ of error for the reverſing of 

fine, recovery, or judgment, muſt be commenced, or brought and p 

cuted within twenty years after ſuch fine leyied, recoyery ſuffered, 

judgment ſigned or entered of record. | 
8 Although it ſhould appear on the record that the judgment is a 
888 ' twenty years ſtanding, yet cannot the defendant have the benefit of 
Hardw. ſtatute without pleading it, becauſe there is à ſaving of rights of the 
345- 2 Str ſons mentioned in the act, as infancy, Qc. which may be replied to 
1055. S. C. off the effect of the plea; and therefore the court cannot take notice 
Thid. merely as it appears upon the record itſelf. And this plea, as wel 


= 2 


1 Sho, Rep for they admit the judgment to be erroneous. 


(M) Of the Judgment to be given on the Cl 
_ of Error: And herein, 


t. Where, on the Writ of Error, Part only, or the whole ]udgn 
Spy ſhall be reverſed. 


Per Holt. W a judgment is partly by the common law, and 
* | by ſtatute, it may be reverſed in part; for that which wa? 
8 ment at common law will remain a judgment, and be comp ete vi 
Hardw. 50. the other. 


50. 


=” & 


informer, and ſtand for the king, 
+ Sip And wherever the judgments are diſtin, part may be afficmed, 
4 Burr. the other part reverſed. Hence, if a judgment for a common. if 
2021. gives damages for detention, and coſts de incremento, the judgment fe 


Aylmer, 


8. P. Kent v. Kent, 2 Str; 673. Ca. temp. Hardw 59. 8 P. Green, v. Waller, 2 Ld. nn! 
P. (e) Lampen v. Hatch, 2 Scr. 9.4. Rous v. Etherington, 2 Ld, Raym, 870. 1 Sal 


* 
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hey are erroneouſly given, the judgment cannot be reverſed as to them 
ly, but maſt be reverſed in toto. | PT 
inde ment) pugh v. Goodtitle on the demiſe of Bailey, Houſe of Lords, 15th May 1787: 
if fendt demur fer duplicity, and have judgment, the entry ſhall he guod judicium affirmetur . 
| 7 Wood, 1 Str. 439. If a releaſe of errors, or the ſtatute of limitations be pleaded, and 
4 forthe de tendant, the judgment muſt be, guod guerens nil capiat per breve, not, quod judicium 
Get. Kite v. Clifton, 1 Show. 50. Cunningham v. Houſton, 1 Str. 127, Dent v. Ling- 
Pi 2 8. 683. Street v. Hopkinſon, id. 1055. | Ca. temp. Hardw. 345. In the Houſe of 
4 if judgment below be given for the plaintiff, and deemed right, it is ſimply affirmed. , 
2306 Dowager of Cavan v. Doe on the demiſe of Pulteney, 7 May 1795. So, if judgment 
A in the Exchequer or King's Bench for the plaintiff, reverſed in the Ray's * oe 
at 


aan and that teverſal approved by the Lords, their judgment is, t 


J So, if two former, judgments concur, and are deemed right, they need only de 
. v. Burnell, Houſe of Lords, 27 Apill 1789 ight | 


If the Exchequer-chamber reverſe a judgment in B. R. for defendant Faldowe v. 
unn demurrer, they cannot award a writ of inquiry of damages, their Ridge, . 
ter being confined by the ſtat. 27 Zlin. c. 8. merely to the affirming or ee 


der to that court to award a writ of inquiry and execution on the te- Show. 127. 


l of it, $7 15 80 7 Kone, On, 
: temp. Hardw. 51. 
o of ſtis now ſettled, though it was in one caſe (a) denied, that a court of Hardwood 
b . wor may award a wenire facias de novo, And this it may do, after a bill 3 


f exceptions allowed, upon a demurrer, to evidence, and after a general Cop. 89. 
wid, when ſome of the counts are defeQive. Ws Grant v. 
, 1 . «v4 4 * Aſtle 
Il, 731, Bnty Baker, 3 Term Rep. 27.—In Kinaſton v. Mayor, &c. of Shrewſbury, 2 Str. 
Wit. 4 Br. C. P. 271. Haſwell gui tam v. Chalie, à Str. 1124. Andr. 392, Parket v. Wells, 
Mam Rep. 78 3. Lickbarrow v. Maſon, 5 lerm Rep. 367. the Houſe of Lords directed a ve- 
wt fe wo to be awarded by B. R. () Street, v. Hopkinſon, 2 Str. 1055. Ca, temp. Hard w. 
-In Trevor v. Wall, 1 Term Rep. 151. the court of B. R. refuſed to a award ſuch a wri', 
the ground that the proceedings upon which'trror was brought originated in an inferior court, 
u Davis v. Pierce, 2 'Verm Rep. 128., where a bill of exceptions had been tendered in the 
n of Great Seſſions in Wales; and the proceedings were removed by writ of error into B. R., 
ſat court being of opinion that the bill was pioperly tendered awarded a venire de novo jnto the 
* Eugliſn county. 9 ? 1 E T 
A court of error ought to give the ſame judgment upon reverſal which Rex v. 
* court below ought to have given. ede de Aj o ben N Ne. 
judgment be given for the plaintiff on one count of a declaration, Campbell v. 
Ma diſtinct judgment for the defendant upon anothe:, and the defen- French, 6 
Pt bring a writ of error to reverſe the judgment on the firſt count, Term Rep. 
& court of error cannot examine the legality of the judgment on the 200. 


count, no error being aſſigned on that part of the record. an 
Eſcape in Civil Caſes. . 233 


EBT will lie againſt a * for Wenn at a priſoner in,exe- 

® ann k D Of Ne 
<ution, though the eſcape were _withaut-the knowledge or fault pf Eyler, A 
Vor. VI. | G g * > 


ad judgment be affirmed Sutton v. Johnſtone, 22 May 1787. Home v. Earl of Camden, 


werſal of the judgment, but they muſt: remit the record to B. R. with an „. Sarsfield, | 
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40% F scAEE IN vIL cAsES 
2 H. Bl. the gapler ; for nothing will excuſe him but the act of God, 8 : 
| 2 enemies. | as” | : 
V. If a ſheriff ſuffers a perſon taken on meſne proceſs to eſcabe. b. 
2 anſwerable for the debt which fhall be proved, not horn; pod 

A2 ſworn to. ot alt N . 6 
412A + Tf a ſheriff let a defendant, arreſted on meſne proceſs, go at large with 
14.615. out bail below, and on being ruled to return the writ, returns cepi, by 
| nao bail is then put in above, the ſheriff is liable to an action for an eſcay 
from which he cannot protect himſelf by putting in bail, when rule 

bring in the body. % TP | i 


2. 


* = 


(aA) Where the Party ſhall be ſaid to be 1 
gally committed, ſo that the ſuffering him to 
t lärge hall be adjudged an Eſcape! And herei 
„I. Where the Authority by which he is committed ſhall be ſaid to 
117 1 4 75 . ſufficient for that Purpoſe. 
Bull . 1 N an acdion on the caſe againſt the defendant, bailiff of the boroy 
court of Southwark, for an eſcape upon meſne proceſs, it was mot 

in arreſt of judgment, that the declaration was ill, becauſe it appeared 
the plaint in the court below was Jevied againſt 2e perſons, but only 
was proceeded againſt, fo that the plaintiff, by proceſs againſt one on 
could not have had the effect of his fait below. To this it was anſwere 
and reſolved per curiam, that even ſuppoſing the plaint to be erronec 
et the officer ſhall not take advantage ered in a collateral action as i 

is; he may juſtify the. arreſt under the proceſs, and ſhall not be ſuffe 

do ſay in this action, that the plaintiff could not have the effect of bis 
below. It was then objected, that the declaration did not allege in w 
manner the defen ant below was indebted to the plaintiff ; but only 
general chat he was. indebted: it might be on a judgment, or ſuch ad 
4ã⁊ãs that coutt had no juriſdiction of: nor did it appear, that the cauſe 
Action aroſe within the juriſdiction. To this it was anſwered, and reſo! 
e But Tee per curiam (a), that "this being after a verdict, they would ſuppoſe er 
Tievot v. thing proved at the trial which was neceſſary to be proved; and that 
ho BY" cauſe of action aroſe. within, rhe juriſdiction, unleſs the contrary could 
Rep. 151, made to appear upon the face of the record. | 


„ 


me) See tit. 6 Treſpaſt” (D/. Vin. | 
7 oo Where the Form of the Comniitment, or being in Cuſtody, ſtall 


| O95 | aid to be regular. | 
ba rang In an action againſt the marſhal for an eſcape, it was laid, that 
2 9097 priſoner being brought before Sir William Chapple, one of the jullic 
bodbur lord the Ling) at his chambers in Serjeants Inn, was there comm 
"to the" cultody of 'the-marſhal at the ſuit of the plaintiff, as by the 
commitment may more at large appear. To this the defendant demo 
and ſhewed for cauſe, that it did not appear the commitment was 0l 
cord. And on argument the court beld it ill; for he is. not in poit 
law in the marſhal's cuſtody, till the commitment is entered on rect 
nor can the court take notice that Sir William Chapple had any powe 
commit him, he being only ſtyled one of the juſtices of the king, 


00 0 


* 


every common juſtice of the peace is. 


ESCAPE IN CIVIL CASES. 


R het Demee of Liberty, oz going at large, 
0 1 be deemed an Eſcape ; And herein, * a 
238 


(Bt the l; This ſtat te having made the rules to all intents the ſame as the walls of the 
ile, it follows, that an-eſcape fiom them, without the marſhal's knowledge, cannot be conſis 
Lol 3s z voluntary eſcape. Bonafous v. Walker, 2 Term Rep. 126. 


(ts if the) 2 Bl. Rep. 1050. 


fa ſheriff, having arreſted a defendant on meſne proceſs, keep him in Planck v. 
k cuſtody after the return of the writ, and then carry him to priſon, he Anderſon, 
. : . r Tem 
unt liable to an action as for an eſcape, if the jury find, that the plaintiff Rep. 37. 
dot been delayed or prejudiced in his ſuit. 

i 3 Page 239 
Mer a8) The contrary was adjudged in Sir Thomas Oiby's caſe, 1 Ld. Raym, 3. 4 Mod. 
93; but Lord Raymond que{tjons the law cf the deciſion, becauſe, if the ſum for inſtance, 
Ur that v hich the ſtatute allows a diſcharge for, the juſtices have no juriſdiction, and the 
bei! is bound to take notice at his peril for what ſum his priſoner is charged in execution. 


more executor of B. formerly ſheriff of the county of D. Upon nil debet SOL, 
Jaded, the jury found a ſpecial verdict, via. that A. recovered a judg- , go 399- 
it zgaivſt F. and ſued a capias ad ſatisfaciendum directed to B. then 583. 8. C. 
of, Sc. which writ was executed by the under-ſheriff, and F. being 


ver ciltody, aſſigned a term for years to the under-ſheriff in ſatisfaction of p 
neo: money recovered by the judgment, and to be diſcharged out of exe- 
„n, which aſſignment was to be void upon payment of the money re- 
Caffe ned by the judgment at a day, after B.'s office would determine. Upon 
his J. was diſcharged out of execution, and at the day, &c. he paid the 
in v y to the under-ſheriff ; but the under-ſheriff did not pay the full money 
oa“ B. died; and A. died; and the plaintiff as executor of A. brought 
ad $ation,—l[t was adjudged, that it did not lie; becauſe the releaſe of 
nh on of cuſtody was an eſcape in the ſheriff, and the receipt of the money 
reſo] ervards could not purge it. | 


— 


cod Of the Difference between voluntary and ne- 
gligent Eſcapes. * | 


6 here) 2 Wi ; A Fage 240 
hall St jet there) 2 Will, 295, 5 Term Rep. 25. vide the authorities ſupra. 


lud where the eſcape is voluntary, nothing afterwards can purge it; Ravenſcroft 


E vhenever a gaoler commits a voluntary eſcape, from that moment he“. Eylcs, 
Imits a tort. | | | 2 WIL. 295. 


o-WWP) 0f the Difference between an Eſcape in 
Melne Pꝛoceſs and Execution. 


in poit 4 
4 = Ha. Griff) 2 Bl. Rep. 1049. | 7 IN 
i b | Page 241 1 
ag, o/ter the) Upon the ſame principle the gaoler will be liable for an eſcape upon the reicue 7 
00 * * out of gaol by Fbest cer pus between judgment and execution. Crompton v. 20 
[ . 429, - | 1 
G g 2 | (E) Whar | 


12 > ESCAPE IN CIVIL CASES. 

E) What Perfons are anſwerable for, and to be 

1 chazged with an Elcape: And herein, 
age 242 | 


; (But if the feeriff) By ſtat. 3 Geo, 1. c. 15. $8. the duties of the office of ſheriff are, in thi 
caſe, to de executed by the under-theriff, until a ſucceſſor is appoiuted, And it is not 5 0 to 
appoint a new ſheriff till the end of the year, Y 
Page 243 7 8 

( But if the fteriff direct) It hath been repeatedly holden, that where a ſpecial bailiff is appoint. 
ed on the nomination of the plaintiff in the action, the ſheriff is not anſwerable for the ads 
' ſuch bailif, De Moranda v. Dunkin, 4 Term Rep. 120. i 
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(Se Fa a wit) Andif the bailiff in ſuch caſe remove the party to the county and ęaol ſtay & 

out of the liberty, and there deliver him into the cuſtody of the theriff, he will ſubje& himſelf t. 

an action for an eſcape. Boothnian v. Earl of Surry, 2 Term Rep, 5. Wt - 

| I 1 5 1 gd $2 Gale 

—_ _ 3. Where the Party injured may have his Remedy againſt the Peru 


eſcaping, and therein of Eſcape Warrants, 


Holland . In an action againſt the warden of the Fleet, for an eſcape on meſn 
ny Air 5h proceſs, a verdict was given for the plaintiff with 300ʃ. damages. T 
MSS. © 5: facts of the caſe were as follows :—The plaintiff had recovered againſt on 
' / Faleney a debt of 1 1,000/., but at the time of the eſcape, a writ of eno an 
- was pending, and final judgment not entered up. On Friday the 24th 
November laſt, the deputy warden of the Fleet (the warden himſelf bein 
not in town) received a notice in writing (which notice it was in proof v 
duly ſerved) from the plaintiff, to diſcharge Fakeney. The deputy ward 
having ſome doubts whether the notice were.really the handwriting of 
plaintiff in the ſuit, and thoſe doubts being increaſed by its having bee 
brought by one Knight, a man of very bad character; he did not imme 
diately obey it, but employed himſelf in inquiring into the matter, and e 
deavouring to diſcover whether this were actually the handwriting of i 
plaintiff, or not. On the Saturday, the next day, he met the plaintif 
attorney, who told him, he was not enough acquainted with plainti 
handwriting to be able to give any opinion on it On the following da 
Sunday, in the afternoon, he met the plaintiff and his attorney; ! 
plaintiff then acknowledged that the notice which defendant had receive 

was written by him, but after ſome converſation, ſwore that he had 
made a dupe of in giving it, and immediately ſerved the defendant wih 
countermand of it. The defendant diſregarded this countermand, 
that evening diſcharged Faleney. Lord Loughborough's idea, at the 
was, that this firſt notice could amount'to nothing more than merely 
- entitle Fakeney to a ſuperſedeas, that it by no means warranted an imm 
_ diate diſcharge, and therefore as the defendant had taken upon him 
judge of the legal effect of it, he thought he ought to take the conſequs 
ces, and told the jury that they ſhould find for the plaintiff, 
Bond, Serjeant, moved, that a nonſuit ſhould be entered upon the a 
evidence as it appeared on the judge's notes. He inſiſted, that by 
letter of diſcharge all claims by the plaintiff on the defendant for the\ 

: tention of Fakeney were put an end to, and that that letter of diſc 
| could not be countermanded. For in the firſt place, this notice from 
plaiptiff was a legal diſcharge : a parol direction to the gaoler by the pl 
tiff in the ſuit, to let the priſoner go out of priſon, is a good dilch: 
Brown Anal. 29.; and ſuch direction is a good defence by the gaoler in 
action for an eſcape. 2 /nft. 382. Lord Coke, commenting on the we 
fine afſenſu domini, ſays, this aſſent may be by parol, and be a f 
cient bar in an action of debt for the eſcape. Dy. 275. a, Ci. ey 


— 
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Frey v. Harris and wife, Gouldſ. 81. Theſe caſes prove, that where 
here is the conſent of the plaintiff, a diſcharge without writ is a ſufficient 
vfence in an action againſt the gaoler for an eſcape. But this order of 
charge having been thus properly given, could pot in law be counter- 
maded. To ſee whether it were countermandable or not, it will be ne- 
efary to ſee what was to be its operation on the priſoner. As with 
xpe& to him, it was a grant of liberty, a grant of an intereſt of the 
voheſt nature, and therefore not countermandable. For wherever a valy- 
a intereſt is given by grant or manumiſſion, it cannot be countermap- 
a A villein enfranchiſed for an hour, is ſo for ever; an expreſs 
maumiſion of a villein cannot be upon condition, for once free in that 
ak, and ever free. Co. Litt. 274. 6. Finch. 29. The law invariably 
ules the diſtinction between matters of profit or intereſt, and matters of 
lalure, eaſe, truſt, authority, and limitation; with reſpect to the former 
t allows of no countermand; with reſpect to the latter, they may be 
aner manded, though a power of revocation be taken away in the moſt 
pltive terms, for a man cannot by his own act make that not counter- 
wodable, which by law and in its nature is cquntermandable. This was 
led in Viner's Caſe, 8 Co 84., where it was determined that a ſub- 
nion io an award is revocable, though the party have declared it to be 
nerocable ; but the grant of a valuable intereſt is in its nature irrevoca- ag 45 amy 
„ Sheph. Abr. tit, Countermand, 464. If I preſent J. S. to a church, qr por 
|zonot after vary and preſent anew, for a kind of intereſt paſſeth out of Houſe of 
, Finch, 32. Dyer, 348. a. lu Plowd. 36. a. it is ſtated arguends, Lords. 
kt if a perſonal thing be once in ſuſpenſe, or the perſon of a man be N. A caſe 
x diſcharged! for a perſonal thing, that is a diſcharge for eyer. From cited from 
Whele authorities then it is clear, that where a valuable intereſt is de- Roll. 39. 
ped to a party, it is not ſubject to a countermand. And further, by this 
ker of 24th of November, Faleney can never be deprived of his liberty 
ao for this debt. It is ſaid in the caſe of Alanſon v. Butler, cited in 
dw, 177, that in an eſcape by conſent of plaintiff, neither the plaintiff 
the ſheriff can retake, though the debt be unſatisfied. And in Freem. 
ii in the caſe of Baſſet v. Salter, North, C. J. fays, Since the law is ſo 
na that matters of deed ſhall not be diſcharged but by deed, he won- 
ed that the Jaw ſhould permit an e ecution to be diſcharged by a miſ- 
of the plaintiff's; as he cited a caſe, where a creditor went over to 
lag : Bench to treat with a priſoner, and brought him over the water 
Larern to treat, it was held that he could never take him again, and 
& la is clear when he is once difcharged by the conſent of the plain- 
8. C. in 2 Mod, 136. Theſe words ought to have the more weight, 
the C. ] ſeems to expreſs a diſſatisfaction in declaring the law to 
bleed, But when this order was delivered to the warden, he was 
dio obey it, otherwiſe he would have been guilty of a treſpaſs, and 
Kully was guilty of one, in detaining Faleney till the Sunday. That 
Won of treſpaſs will lie in this (caſe is determined in 3 Bu/fr. 96. 
Ker: 1. Henly. But if the defendant is chargeable in an action at the + 
bf Faleney for detaining him, he cannot be chargeable in an action at 7 
kit of Holland for diſcharging him. 9 4 


the other fide it was anſwered by Adair, Serjeant, that as to the if 
| of caſes which were cited by the council for the defendant, and 7 
vent to prove that an intereſt once granted cannot be revoked ; ad- We 
"8 that poſition to be true, yet liberty is not the intereſt meant in 1 
Rakes; all thoſe caſes relate merely to property. That as to the caſe 9 


wu cited from Fregm, 21 3. and 2 Mod. 136, in the ſecond _ of 
+7 
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before = commiſſioner, ſuch affidavit being firſt duly nled. 


caſes, which ſtrack the court as preſſing rather hard upon the plaintf 
. where it was held, that if a creditor had once taken his debtor og: of 
priſon,” though for the e preſs purpoſe of a compromiſe, he could rot 
afterwards detain him; in that caſe it ſhould be conſidered that thers 
was an actual diſcharge, not as in this, a mere aſſent to a diſcharos 
There is another diſtintion, which was exceedingly material; and th; 
is, between a party in priſon under an e ecution, and under weſne procek 
execution is much more like an intereſt than a detention under meſne yr 
_ ceſs; for the diſcharge of the party under meſne proceſs by no men 
annihilates the debt; for the creditor, though he cannot arreſt 1 
debtor again, yet he may ſue him for the debt, and then take him j 
execution. | 
An authority to a gaoler to diſcharge a priſoner on meſne proce 
is merely a licence not coupled with an intereſt. therefore may be cot 
termanded, | | | 
Lord Loughborough.—The point made at the trial was this, that a d 
0 once given, no matter by what means obtained, whether by fra 
or fairly, was irrevocable? I did not leave it to the jury to inquire wk 
ther there bad been any fraud uſed in obtaining the diſcharge, but ſumn 
up the evidence without adverting to that part of the caſe. I thought t 
counſel extremely judicious in not preſſing upon that ground, a8 I v 
ſtrongly of opinion that the plaintiff had been groſsly impoſed upon: 
ſhould moſt certainly have ſummed up to the jury with very ſtrong obſe 
vations. The queſtion therefore now comes befbre the court, bearing 
an admitted fact upon the face of it, that the plaintiff had been duped, 
therefore it is for the defeodant's counſel to contend that the original or 
of diſcharge was effeQual, notwithſtanding the diſcharge had been obtai 
on the ground that the plaintiff had been duped. 
The defendant's counſel, after ſome heſitation, confeſſed that ift 
caſe. were put upon that ground, they ſhould be unable to ſuppon 
and not chooſing to let the whole go again to a jury, the rule was“ 
| charged. n | 
Page 244 | | 
( By the 1 Ann. c. 6.) The eſcape warrant not grantable for any contempt but not perforn 


an order. Hinch<liffe v. Payne, 1 Str. 99. 
And by 5 Ann. c. 9. 4 2. the warrant may be granted on an affidavit made in the ct 


By 5 Ann c. 9. § 3. eſcape wartants may be executed on # Sunday. | 
By ſtat. 5 Ann c. 9. § 1. perſons taken by viitue of 1 Ann. c. 6. inſtead of being come 
to the common gaol of the county where they are taken, ate to be committed to the pruon »1 
the ſheriff keeps priſoners for debt, from which, if they eſcape, the ſheriff ſhall be anſwerai 
in other caſes of eſcape. 158 
The warrant ſhall be ſuperſeded, if the party was entitled to his diſcharge at the time l. 
caped, Webb v. Thompſon, 1 Str. 401. 


(F) Of the prope} Remedy and Nature ok! 
Page: 6 Action to be bzought for an Eſcape. 
ge 24 


(Alſo the) If he adopt the latter, the jury muſt give him the whole ſum, that is, the 
which he would have been entirled to have recovere *gainſt the priſoner, viz. the ſum in 
on the writ, and the legal fees of execution. Bonafous v Walker, 2 Term Rep. 126, 
kins v. Plomer, 2 Bl. Rep. 1048. But fee the words of Buller, FA in 5 Term Rep. 40. 
_ as 4 where the efcape is negligent, as wheie it is voluntaty. Stonchoule *. Mu 
2 Str, 873. 

(If a priſoner) 1 P. Wms. 685. 


ESCAPE IN CIVIL CASES. 


By flat. 1 Ann. e. 6. 2. © If any perſon, ſo retaken by warrant as 
« ;forefaid, ſhall at any time make any eſcape out of the gaol to which he 
« ſhall be conveyed or committed as aforeſaid, the ſheriff, in whoſe cuſ- 
# tody be was, ſhall be liable to anſwer for ſuch eſcape, as in the caſe of 
6 any other eſcape.” | 3 

By 6 3. © It ſhall be lawful for any perſon or perſons that ſhall be 
« hail in any of her Majeſty's courts of record at Weſtminſter, for any 
» ſich perſon that ſhall be retaken and conveyed to ſuch - gaol. by virtue 
gf ſuch warrant as aforeſaid, to have and profecute ous of ſuch. of her 
« Majeſty's courts where he or they ſhall be bail, a writ directed to the 
« ſheriff of the county, to the gaol whereof ſuch prifoner ſo retaken ſhall 
« be committed and detained, commanding him to detain and keep ſuch 


count whether he hath the ſaid priſoner in his cuſlody, ſhall be returned 
« by he faid ſheriff into court, at a day therein to be mentioned; and 
s the delivery of every ſuch writ to the ſheriff, or his deputy, ſhall be 
s jeemed and taken to be an effectual render of ſuch priſoner to all in- 
« tents in diſcharge of the ſaid bail; and in caſe ſuch fheriff, his deputy, 


in diſcharge of his bail to eſcape, they and every of them fo offending 
ball be liable to action and actions as the marſhal of the Queen's 
* Bench, or warden of the Fleet priſon, is or are liable to, for per- 
6 nittibg any perſon to eſcape out of his or their cuſtody. or priſon, who 
« vs committed to ſuch cuſtody or priſon upon render in diſcharge of 
# his bail.“ 


in cuſtody of any ſheriff, or other officer, either by virtue of the above 
s ſiztute of 1 Ann. or of this preſent act, or otherwiſe, for not per form- 


if « „ug any decree of the high court of Chancery, or court of Exchequer, 
pport * whereby any ſum of money is ordered or decreed to be paid, and ſhall 
was ( # terwards make any eſcape from the ſaid ſheriff or other officer, then 


*:nd in ſuch caſe the perſon, his executors or adminiſtrators, to whom 


* remedy againſt the ſaid ſheri 


comm * debt, or upon the caſe, to be brought or commenced againſt ſuch ſheriff 
my * or other officer in any of her Majeſty's courts of record at We/tminſler, in the caſe, 
"WY" vbcrcin no protection or wager of law ſhall be admitted, or any more. he ought to. 
* than one imparlance.” Join with 
her huſband 


ud. Hvgoins v. Durham, 2 Str. 726. 


5 6. 2. c. 30. 5 18. a penaky of 50ol. is inflited on gaolers ſuf- 
ung bankrupts to eſcape. 


ind (G) Of the Manneꝛ of laying the Action. 
. recever:) But ſee Bonafous v. Walker, 2 Term Rep. 126, contre, 
(The Plaintiff) 4 Term Rep. 611. Alexander v. Macauley, 8. P. 


priloner in cuſtody in diſcharge of his bail; which writ, with an ac- 


s or other his inferior officer, ſhall thereafter ſuffer the perſon ſo. rendered 


It is enacted by flat. 5 Ann. c. 9.5 4 © That if any perſon ſhall be 


de money was to be paid by the faid decree (a), ſhall have the ſame () If in 2 

as if ſuch perſon ſo eſcaping had been in _ e, 
" cuſtody upon an execution at law, and ſhall and may recover the ſum of ite. it ap= 
* money decreed to be paid in and by ſuch. decree, againft ſuch ſheriff or pear dy the 


* aher officer, together with his or. their coſts of ſuit,” in any action of {<c1ce that 


athe ation, notwithſtanding the order ſhould appoint the money to be paid only to the huſ- 


. 
"Ho 5 
1 
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a ESTATE IN FEESIMPLE. 


Blatch ,. a debt againſt the ſheriff for an eſcape, the indorſement of an, 
F 62, inventus upon the capias ad ſaligſaciendum, is ſufficient evidence of its ber 
P. O. ing been delivered to him. So, the bailiff's name indorſed on the writ | 


ſufficient evidence, that he was authorized by the ſheriff to arreſt, wither 
proving the warrant. | | 


(A) Of the Party's Defence who ſuffezed thy 
1 Eeſtcape: And herein of pleading frech Suit. 
e 2 | 

7 a 5 API And a voluntary return of the priſoner, before aQion brought, is equal to 
retaking upon freſh purſuit, Bonafous v, Walker, 2 Term Rep. 126. 

2 Str. 873. Stonehouſe v. Mullins, S. P. 
Page 248 

(If a debt) 2 Term Rep. 126. Bonafous v. Walker, S. P. Under a count for a'qvlute 
eſcape, the plaintiff may give evidence of a negligent eſcape. id. 


( But now) An affidavit that the eſcape mentioned in the declaration, (if any ſuch eſcape th 
a,) happened without the defendant's knowledge, was allowed to be ſufficient ; for, if the de 
fendant knows nothing of any eſcape, he is not to be bound to admit by his affidavit that a 


eſcape has actually happened. Weſt v. Eyles, 2 Bl. Rep. 1059. 


_ rs 


— 1 


Page 249 Eſtate ; in F ee- ſimple. 


L (A) TUho may purchaſe. oz inherit ſuch Eſtate. 
ape 251 | | 

5 to 550 Jews, it ſeems, were not incapacitated from taking gifts of land, unleſs the 
was an . clauſe, uſual in former times, in the original charter, forbidding au alienation 
them. I , 13. 5 F 


(B) The Import of the Mord Heir that create! 
the Eftate, 
Page 253 | ; 
4 4 ber e a man) But the blood of tho perſon ſummoned is not ennobled, till he takes bis { 
in parliament, 1. Ek | ; | 


(There are ſome) A fee will paſs to a ſole corporation without words of limitation or ſucceſſc 
when the grant is made to the corporation by its corporate or colleQive name. Thus, 4 gi 
ecclefia de A. will paſs a fee, though the deed of gift contain no words of ſucceſſion. 11 H. 
84. b. 1 Atk. 437. That is, if the king takes them in his royal politick capatity, jure ch. 


* 
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ESTATE IN TAIL. 457. 
Eftate in Tail. Page 256 
— . b | | i 


4) What things may be entailed within the 
Statute de donis conditionalibus. 


_ | Page 259 
67% Vide tit. Annuity and Rent- charge. Tom. 1. 177, note. 


„ el Two things ſeem eſſential to an entail within the ſtatute de donis, One requiſite 
ww thotte. ) 8 4 K 
un the ſabjec? be land or ſome other thing of a real nature, The other requiſite is, that the 
> in it be an inheritance. Therefore, neither eſſates pur autre vie in lands, though limited to 
 :ntec and his heirs during the life of ceſtej que vie, nor terms for years, are entailable any 
wrt than perſonal chattels; becauſe, as the latter not being intereſts either in things real or of 
Aus-, want both requiſites; ſo the two former, though intereſts in things real, yet not being ij 
ol inheritance, are deficient in one requiſite. However, eſtates pur autre vie, terms for years, dy) 
wl perſonal chattels, may be ſo ſettled, as to anſwer the purpoſes of an entail, and be rendered 
wicnable almoſt for as long a time as if they were entailable in the ſtrict ſenſe of the word. 
ſha, eſtates pur autre vie may be deviſed or limited in ſtrict ſettlement by way of remainder like . 4x 
dues of inheritance 3 and ſuch as have inteteſts in the nature of eſtates · tail may bar their iſſue 1 | 
l remainders over by alienation of the eſtate pur 'autre vie, as thoſe, who are ſiticily ſpeakin 71 
ants in tail, may do by fine and recovery: but then the having of iſſue is not an eſſential preli- bi 
n to the power of alienation in the caſe of an eſtate pur autre vie limited to one and the heirs bk 
# tis body, as it is in the caſe of a conditional fee, from which the mode of barring by alienation 
waidently borrowed. The manner of ſettling terms for years and perſonal chattels is diſſe- 
mt: for in them no remainders can be limited; but they may be entailed by executory deviſe or 
wird of truſt, as eſſectually aseſtates of inheritance, if it is not attempted to render them un- 
ruble beyond the duration of lives in being, and 21 years after, and perhaps in the caſe of a 
plhumous child a few months more; a limitation of cime not arbitrarily preſcribed by our courts 
Lace, but wiſely and reaſonably adopted in analogy to the caſe of freeholds of inheritance, 
wh cannot be ſo limited by way of remainder, as to poſtpone a complete bar of the entail by 
& or recovery for a longer ſpace, It is alto proper to obſerve, that in the caſe of terms of years 
wi perſonal chattels, the veſting of an intereſt, which in reality would be an eſtate-tail, bars the 
& andall the ſubſequent limitations, as effeQtually as fine and recovery in the caſe of eſtates 
walzble within the ſtatute de dons, or a ſimple alienation in the caſe of conditional fees and 
late /ur autre vie; and further, that if the executory limitations of perſonalty are on contin- 
ett too remote, the whole property is in the firſt taker. Upon the whole, by a ſeries of de, 
Ws within the laſt two centuries, and after many ſtruggles in reſpe& to perſonalty, it ii at 
unh ſettled, that every ſpecies of property is in /{ubfance equally capable of beingdettled in the 
wel entail; and though the modes vary accarding to the nature of the ſubject, yet they tend 
bc fame point, and the duration of the entail is circumſcribed ale as nearly within the 
we limits as the difference of property will allow, As to the entail of eſtates pur auter vie, ſee 
en 184. 225, 3 P. Wms. 262, 1 Atk. 524. 2 Atk. 259. 376. 3 Atk. 464. 2 Vez. 68 
Wo the entail of terms for years and perſonal chattels, ſee Manning's caſe, 8 Co. 94. Lampet's 
* 10 Co. 46, b. Child and Bailey, W. Jon:15. Duke of Norfolk's caſe, 3 Ch. Ca. 1. a caſe 
dth. 267, and one in t P. Wms. 1. Foley v. Burnell, 1 Br, Ch. Ca. 294. Hargr. note, Co. 
. 10.2. b,—The doctrine upon this part of the ſubject is ſtated in the above note with ſuch 
aels, perſpicuity, and ſuceinctneſt, that the editor, feeling it impoſſible to deliver it in fewer 
euer words, has taken the liberty of tranſcribing it at length. 
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What Words aze zequiſtte to create an Eftate- 
tail in a Deed or Gift. 3 
age 2 


ad ore) A ſettlement was made on 4. for life, remainder on B. and the heirs-male of 
#9), with power of revocation to A. of B's remainder. — A. wy the ſettlemeut to be on 


nat 2 


r "ow — 4 1 — 
- Py - 3 — - _ 
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we. 


— 


lol his heirs male, omitting the words of his body, revoked the old utes, and by the new deed iu. 
ate e Nate in the ſaig deed named to B. and his heir male, omitting the words of bis body, 1 
"jetted the eſtate thus limited to a charge of 1000. It was holden, that this was a good N 
Paton, and a good limitation of a new eſtate-tail ; for that the recital, though inaccurate, 9 
wrd to the limitation in the ſettlement to the hcirs of the body; the revocation was of — i 
1 J 


„5 ESTATE IN TAIL.” 


Long v. being of the ſame import, according to 1 [nft. 20. and 24 E. z pl. 


231.Hewitt cents by letting in the younger before the elder. 


Goſſege v. Where an eſtate for life was limited to S. wife of L , remainder to 


Denn v. On a marriage the huſband covenanted to ſtand ſeiſed of lands to 


uſes which the recital had referred to and profeſſed to ſtate; and the new limitation 
eſtate deſeribed in the ſettlement, ſubject only to the charge of col. © Gilmore v. 8 
213. Carth. 292 8. C. Skin. 325. S. C. 1 3 
Page 261 | 3 A | | 
(If lands are given) 2 Roll. Rep. 19. 23. In this cafe there was alſo a warranty to the 
tee and his heirs. © However, the court intimated, that their opinion would have been the 
if theſe ſpecial cucumſtances had not occurred. ll 


Hebble- Lands were given to one for life, remainder to the heirs male of 
thwaite V- body hereafter to be begotten. © This was, adjudged to be an eſtas. 


icht | 
88 and that the words hereafter to be begotten do not confine it to the ifſue l 


Talb, 30. after, but will take in that born before, the words procreatis et procreg 


Os And this is to prevent the great confuſion that would otherwiſe be in 


v. Ireland. FE 
id.-427. Gore v. Gore, 2 P. Wms. 33. S. P. But it hath been holden, that where the w 
were in poſſerum procreandis, ſons born befare ſhall be excluded, on account of the pe 
force of in paſterum. Adj. M. 26 Eliz. B. R. 3 Leon. 8). Haige, Co. Lit. 20. b. p. 3, 


— 


(0) Of the ſeveral Sorts of Cſtate⸗tail. 


Taylor, heirs to be begotten on the body of S. by L. her huſband, no eftate be 

Sty- 325 previouſly limited to the huſband himſelf; it was holden, that the » 

| heirs related to both their bodies, and conſequently, did not create 
eſtate-tail in S. ' 

Frogmor- Sir R. F. on the marriage of his ſon levied a fine, and declared the 

ton v, to himſelf during the joint lives of himſelf and his fon L. F., and af 

Wharley, the deceaſe of either of them, to the uſe of S. C. for her life, and after 

- Term deceaſe to the uſe of the iſſue male of the ſaid S. and L. and the heirs 

2 Bl 825. their bodies, and in default of ſuch iſſue, to the uſe of the heirs to 

728. 8. C. begotten on the body of S. by the ſaid J., remainder to the right heir 

3 Wilf. 125. the faid Sir R. F. The marriage took effect, and S. died leaving 

#44. 8. C. daughters, but no fon. Sir R. died leaving L. his ſon and heir. Ag 

tion aroſe on the eſtate which L. took ; and the court reſolved, that, it 

had been joint-tenant with the wife for life, this had been an eſtate tal 

both; as the word heirs is not applied to any body particularly, as Lit 

28. Secondly, that neither the huſband nor wife had an eſtate- tail: 

the huſband, becauſe he had no prior eſtate for life: not the wile, | 

though the took an eſtate for life, yet the heirs are not applied to her bod 


Gillott, uſe of himſelf and his intended wife for their lives, and the life of 
RIP : longer liver, remainder to the uſe of the heirs of the huſband on the bod 
p. 431. his ſaid intended wife by him lawfully to be begotten, remainder to be 
of his own right heirs. The huſband having ſurvived the wife, bertel 

fine of the lands, and after his deceaſe, a queſtion aroſe on the open 

of this fine ; which depended on the point, whether the words * 10 

*« uſe of the heirs on the body of the wife by the huſband to be begout 

gave an eftate-tail to the wife only, or a joint eſtate-rail to both ? ſt 

decided, that the limitation gave an eſtate-tail to both, as well upo" 

Co. Lit. 26. authority of the above caſe in Style, as of the - caſe cited by Lord 0 
from 3 Z. 3. c. 32., where, upon a gift to I and M. uxori-gus e here 


ATE n TAIL AFTER POSSIBILITY or ISSUE EXTINCT: 459 


tm 1. de corpore ſous M. procrearet, fc. it was adjudged an eftate- 

| in both, becauſe the eſtate was equally entailed to the heirs of the 

un, as to the heirs of the wife. 1 

\ frechold eſtate was ſettled on huſband and wife for life, and on the Roſe v. 
ror, remainder to the uſe of the heirs of the huſband on the body of Aiſtrop, 
Laie to be begotten, remainder to the right heirs of the huſband. A 2 Bl. Rep. 
«hold eſtate in borough-engliſh was likewile ſettled to the uſe of buſband TING 
vile and the heirs of their two bodies to be begotten in like manner 


lat Lit the fame uſes as the freehold was ſettled and conveyed. De Grey, 
ve by | This is an eſtate executed, and ſeems to be an eltate-tail in the huſ- 
crea wand wife. Blackſtone, J. I think the freehold is clearly veſted in the 


id only in ſpecial tail; the copyhold in both huſband and wife. 
lands were ſettled to the uſe of huſband and wife for their lives, re- Denn v. 
Linder to the uſe ** of the heirs of the huſband on the body of the wife lam - Hobſon, 
bh legotien or to be begotten, the male to be preferred before the female, and 5 Burr. 
b eller before the younger.” The leſſor of the plaintiff claimed as heir: fm. ; 
we under this ſettlement, that is, as ſon of the ſecond ſon of the marri- 695 8. K 
: the defendant claimed as heir at law, that is, as the ſon of a daughter Sce Preſton 
Ide eldeſt ſon of the marriage. It was argued on behalf of the defendant, = + 6nd 
* there was nothing to hinder the deſcent to the heir at law, though Tal. 
ming through a female; that the limitation was to all the heirs; and 
kt the words of regulation were referable merely to the immediate chil- 
n of the marriage, to ſhew how they ſhould take. But the court ſaid, 
&tif theſe words had any meaning, they deſcribed an eſtate- tail; and it 
ks dot to be ſuppoſed, that they were inſerted without any meaning at 
lands be given to a man to have and to hold to him and the heirs male Co. Lit. 
{his body, and to him and the heirs female of his body, the eſtate to the 377 * 
ters female is in remainder, and the daughters ſhall not inherit any part ſo 


Wn gas there is iſſue male; for the eſtate to the heirs male is firſt limited, 

n ball be firſt ſerved 3 and it is as much as to ſay, and after to the heirs 

* ales, and males in conſtruction of law are to be preferred, 

ving 

A 

it, if | N NY 

te-tal | | | 

Li | *1 | 212 | 
bate-tail after poſſibility of Ifſue  _ 
' f ö 0 a age 2 7 
;bo extinct. 


\ (Uho may be Tenant in Tail aftez Poſſibility 
if Jſſue extint, and how their Eſtates are to 


be created, | 
« 10 | 
2 : E « This long periphraſis, Sir William Blackſtone faith, the law makes uſe of as 
? [t ach neceſſary to give an adequate idea of ſuch perſon's eſtate. For had it called him barely 
pon = in fee. lail ſpecial, t hat would not have diſtinguiſhed him from others ; and beſides, he has no 


on ſtate of inheritance or fee, for he can have no heirs, capable of taking per formam 
* it called him tenant in tail wiibont iſſue, t his had only related to the preſent fact, and 
m not have excluded the poſſibility of future iſſue. Had he been ſtyled tenant in tail without 
if iſſue, this would exclude time paſt as well as preſent, and he might under this deſ- 
cription 


7 
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cription never have had any poſſibility of iſſue. No definition'thereſfore. could ſo exatly 
bim out, as this of tenant in tail after poſſibility of iſſue extin#t, which (with a preciſion peer; 
our own law) not only takes in the poflibility of iſſue in tail which he once had but all, 
that this poſſibility is now extinguiſhed and gone.” 2 Comm. 1-4. I 


(B) The Powe? this Tenant has over the Jnhe 
ance, and in what Reſpetts he is conſidezed a 
| bare Tenant for Life. 
Page 269 | | 
(For he is) But a court of equity will reſtrain him at leaſt from committing malicious ani 


travagant waſte. Abraham v. Bubb, 2 Freem. Rep. 53. 2 Eq. Ca. Abr. tit. Waſte (a), 
S. C. 2 Show. 69. S. C. Anon. 2 Fieem. 278. 8. P. g ; ; 


n i," 


„ 


— — * 5 ” S * 
— 


Pu: 70 Eſtate for Life and Occupancy. 


— — 


| 1 ES 
48 (B) TUho upon the Death of Tenant foz Life i; 
3 enjoy the Land: And herein of Occupancy. 
Page 273 | | 3 

(There can be) That is, no general occupant; for Lord Coke writes in Co. Lit. 388. a. t 
heirs are named in the grant of a rent pur autre wie, they ſhall take, though this was forn 
doubted. Dy. 186. ed, in marg. 1 Bulſtr. x55. Mo. 625, 664. Godb. 172. 
Page 277 { 

(If a leaſe) 3 Atk. 466. And now ſince the ſtatute, if an eſtate pur auter vie be limitel 
man, his heirs, executors. adminiſtrators and affigns, and be not deviſed, it deſcends to the 
as a ſpecial occupant, and of courſe the perſonal repreſentative of the perſon laſt ſeiſed canne 
cover the title deeds from the perſon laſt ſeiſed. Atkinſon v. Baker, 4 Term Rep. 229. 


/ 


(C) How faz Tenant for Life may diſpoſe of 
Eſtate, either ſingly. by Himſelf, or by join 
with him in Reverſton : And herein of his Ft 
feiture, either by Common Law oz Statute, 
Page 283 | 


(Soif B) Between Garret v. Blizard, Roll. Abr. $55. Sty. 192. 8. C the court divided; 

joys 1eporter ſays, Qs. What judgment was given ? S. C. cited in Six Wm. Jon. 65. 70.3 
733. | | 

| meth By marriage ſettlement lands were conveyed to truſtees and their 

| Saintſbury to the uſe of huſband for life, remainder to the uſe of truſtees to prel 

2 P. Ws. contingent remainders, remainder to the uſe of the wife for life, remai 

147, to the firſt, Ne. ſon of the marriage in tail male. The huſband and 

Pr. Ch. levied a fine, (they having then a 150 an infant,) and mortgaged the lac 

591. 8. C. J. S. The huſband died; J. S. brought a bill againſt the wife and 

then of age. The ſon pleaded the ſettlement, and inſiſted that his mot! 

_ eſtate was forfeited, and equity ought not to relieve. The lord chan 


EVIDENCE. 7 4161 


xgument allowed the plea. But the cauſe coming on to be heard by 
uſler of the rolls, he obſerved, that the uſe and the legal eſtate were 
in the truſtees ; and the limitations to the huſband, wife, and ſons, 
but truſts ; and a truſt for life is not forfeited by a fine (a), and ſo the (a) So, 

Able, not being warranted by the ſettlement. He therefore decreed _ — 


gantff to hold and enjoy during the life of the wifſe. l TR 


li 


oft 


* 3 = =Y ks 
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EVIDENCE. — Page abs 
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(4) Who may be a Witneſs. 
| | Page 285 


u rat] An infant under the age of ſeven years may be a witneſs in a criminal profecu- 
fw. iled ſuch infant appears upon examination to poſſeſs a ſufficient knowledge of the na- 
ud conſequences of an vath .. there is no preciſe or fixed rule as to the time within which 
tire excluded from giving evidence: but heir admiſſibility depends upon the ſenſe they 
in of the danger and impiety of | falſehood, which is to be collected from their anſwers 
dots propounded to them by tbe court. But if they ate found incompetent to take an 
their teſtimony cannot be received. Rex v. Braſiet, Leach's Caſes, 180. Powell's caſe, Id. 

Mr. 1 Rooke, in a criminal proſecution that was coming on to be tried before him at 
ter, finding that the principal witneſs was an infant, who was wholly incompetent to 
a cath, poſtponed the trial till the following aflizes, and ordered the child to be inſtructed 
wan time by a clergyman in the principles of het duty, aud the nature and obligation of 
þ, At the next aſſizes the priſoner was put upon his trial, and the child was produced as a 
and being found by the court, upon examination, to have a proper ſenſe of the nature of 
wh, was ſworn, and upon her teſtimony, the prifoner was convicted, and afterwards exc- 
Mt. J. Rooke mentioned this at the old Bailey in 1795, in the caſe, of Patrick Murphy, 
u indicted for a tape on a child of ſeven years old and the learned judge added, that upon 
pfrence with the other judges upon his return from the citcuit, they had unanimouſly ap- 
mited {of what he had done. 


o the that the law of ws 1 requires is, that the witneſs ſhould profeſs a belief in a ſupreme be - 


cannd md bis moral providence, 'and appeal to his omniſcience for the truth of his atteſtation. 
brm of the oath is not of the eſſence of it. 2 Sid. 6. It is immaterial hat may be its ex- 
form, provided it aſſect the conſcience of the party. An infidel therefore, that is, one 
Eicving in revealed religion, is, in general, an admiſſible witneſs, if fworn according to the 
mies of his religion. Omychund v. Barker, 1 Atk. 2x. 1 Wilf, 84. But men wholly 
t religion (and many ſuch, at lealt profeſadly ſuch there are at preſent) ſhall not be permit- 
V bear teſtimony in any caſe whatſoever. 1 Alk. 44 Neither ſhall a perſon excommuni- 
i a witnels, becauſe bring extluded out of the church, he is ſuppoſed not to be under the 
of any religion. Bull. N. P. 292. 3 Bl. Comm. 102. A man deaf and dumb, 
om communication could be held by means of ſigns, &. was admitted to give material 
ne againſt a priſoner at the Old Bailey. January Seſſions 1786, by Mr, J. Heath, after an 
at againſt his competency, The ſolemnity of an oath is required from all ranks. 
of parliament, when they give their teſtimony,” muſt be ſworn, Their privilege to ptoteſt 
vided; kuour only is confined to their anſwers in courts as defendants. Sir W. Jon. 153-4-5. 
70. 3 Gr. G. 2 Mod. 99, 2 Salk. 523. 1 P. Wms. 146 In the caſe of the king, his teſli- 
Jas in one inſtance been admitted without oath. This was in the reign of — the Firſt, 
entibcate under his ſign manual, was received as evidence in a Chancery Juit without ex- 


heir Abynye v. Clifton, Hob. 213. But the legality of admitting this evidence, was juſti 
_ ned by a great contemporaryrainhority. 2 Roll. Abr. 686. lu one caſe the law dilpenſet 
* be ſormal manner of being ſworn in favour. of certain ſects of our own people, and allows 
renal mation to have the foredand effect of an oath.. But this indulgence it confines to civil 
and dat.) & $ W. 3. c. 34. 42 G. 2, c. 30. Perhaps the affirmation of one of theſe ſec- 
he lar Wy be read in defence of a criminal charge againſt the ſectary himielf, but not where his 
» and | 6 und in exculpation of a third perſon, the ſeQary himſelf not being charged 
1117. | } | nar of 
$s motl 
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7 Parl. Ia the ſecond year of Charles the firſt, the Houſe of Lor 

9 to the judges generally, whether, in caſe of treaſon and ig es 
Loy : teſtimony is to be admitted: but the king prohibited them from 920 i 
Com. Dig. opinion. As to appearing perſonally, and being ſworn in court, 1 
rit. Teſt-⸗ wholly inconfiſtent with the royal dignity. | Y 


OW h Lunaticks may be witneſſes in lucidis intervallic. 


Page 286 | | 
( Huſband and wife) 2 Term Rep. 265.262. 4 Term Rep. 678, The huſband cannot 
witneſs for the wife even on a queſtion couching her ſepa1ate eilate. 1 Burr. 424. | 


(Hence it bath) Broughton v. Harper, 2 Lord Raym. 752. 8. P. 2 Term Rep. 263. 8. p 


1 Brownl, And by ſtat. 21 7. 1. c. 19. f 6. the wife of a bankrupt may be e 
47. mined by the commiſſioners for the diſcovery of his eſtate: the contr 
whereof was holden to be law before the paſſing of this act of par 
ment. 8% 
| Salk. 289. But no other relation is excluded, becauſe no other relation is 20 
Str. 928. lutely the ſame in intereſt : therefore in Pendrel and Pendrel, before 
| Raymond, which was an iſſue out of Chancery to try whether the pla 
were heir to T. O., the marriage and birth being admitted by order, 
Str. 949. mother was admitted to prove the father had acceſs to her. So, in Ls 
and Lomax, before Lord Hardwicke, the mother was admitted to pr 
the marriage; and in an ejectment againſt Sarah Brodie at Hereford i) 
Mr. J. Wright admitted the father to prove the daughter legitimate; 
N title being as heir to ber mother. | 
Aprilzzd Tn Lord Valentia's caſe in the Houſe of Lords, where the queſtion 
T7 whether the Earl of 4ngl/za was married to the Counteſs Dowage 
Angleſea, on 15th September 1741, prior to the birth of Lord J 
| their ſon, who was born in 1744, the counteſs dowager, having no i 
Goodright reſt, was admitted to prove the fact of the marriage. So, where the q 
„„ Moſs, tion was, whether the leſſor of the plaintiff was the legitimate for 
Francis and Mary Stephens, or was born of Mary before their marr 
the court determined, that general declarations by the parents, and 
anſwer of the mother in Chancery, were good evidence, after the d 
of ſuch parents, to prove that the lefſor of the plaintiff was born be 
marriage. But they ſhall not be permitted to ſay after marriage that 
have had no connection, and therefore that the offspring is ſpurious, 
Ge pa «eſpecially the mother, who is the offenaing party. But the wife ma 
Rook, permitted to prove the fact of adultery with her, though not to prove 


1 Wilſ. 3 40. baron had no acceſs. | 
Rex v. Reeding, 8 G. 2. per I. d. Hardwicke, 


1 Will, 332: A father who was a freeman of a borough by ſervitude, was adm 
to prove the cuſtom whereby his ſon was entitled to his freedom 4 © 
ſon of a freeman. If a legacy be given to a ſon, a father may be 25 
to prove the will. Per cur. ibid. CET | 
Page 287 | SS eee 
(It feems agreed) And to a perſon who acts as interpreter, between the attorney and 6 
Madam du Bane's caſe, 4 Term Rep. 756. (e) In 1 Vez. 53, Lord Chancellor Hades 
made to ſay, that though an attoiney or counſel concerned for one of the parties, May, 
4 pleaſes, demur to his being examined ay a'witneſs 3 yet if he conſents, the court will r. 
« the reading of his depoſitions: that the objection had been often made ; and thoug 
* particularjudzes had doubted, it was always over - ruled.“ It ſhould ſeem from hence 45 
right to object were the privilege of the attorney, not of the client; whereas nothing 4 
than that the obligation to ſilence is for the ſake of the latter, not of the former. 


1416S 
U 


N 
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© far from the right to object being in the attorney, the court takes upon itſelf to ſtop the 
F whenever it diſcovers an anxiety in him to reveal the confidential communications of his 
E® 4 Term Rep. 759. 2 Vez jun. 189, Nor is it true, that a court of equity will not te- 

be reading of the depoſitiops in ſuch cafe; it will not indeed at once and without examina- 
[ perely upon this ground, ,ſuppreſs the whole of the depolition ; but it will direct a refe» 


nom the confidence between attorney and client ought not to be diſcloſed. Sandford v. 
neten, 2 Vez. jun. 189 | | 


un ems now to be ſettled, that ſuch notice to a man's ſcrivener, attorney, agent, or coun- 
Ie {iicient notice to the party himſelf, Merry v. Abney, 1 Ch. Ca. 38. Brotherton v. 
. 1Vein. 574. Jennings v. Moore, Id. 609. 1 Br. P. C. 244. S. C. Le Neve v. Le Neve, 
4 646. Sheldon v. Cox, Ambl. 624. The notice however, muſt be in the ſame tranſacti- 

The examination of a'title by a counſel, or ſolicitor on a former occaſion, ſhall not be ſuch 
huctive notice, as to affect a elient in a ſubſequent tranſaction. Fitzgerald v. Falconbery, 
» 107, Warrick v. Wairick, 3 Atk. 291. Aſhley v. Baillie, 2 Vez. 368. Steed v. Whi- 


„ Barnard. Ch. Rep, 220. 


F 


(But os the inconveniency) Collateral facts, and acts done by his client Doe v. 
te courſe of the buſineſs in which he has been employed, he is bound Daa 
1 | X Cop. $45. 
gre evidence of: nay, an attorney has been obliged to prove his Sandford v. 
p's having ſworn and ſigned the anſwer upon which he was indicted Remington, 
wrjury (a). « 2 V<z. jun. 
; 189. Lord 
Say and Scal's caſe, Bull. N. P. 284. (a) Rex v. Watkinſon, 2 Str. 11 22. contr. 


Aut been adjudged too, that he was at liberty to give evidence of a Cobden v. 
nbtion between him and his client touching the juſtice of his ſuit, er 
4 writ of enquiry executed on an interlocutory judgment, and a com- 2 431. 
i thereupon ; for the purpoſe of the ſuit having been obtained, the In this caſe 

mication could not be. ſaid to be made by way of inſtruction for/the com. 


kding the cauſe. | 2 
be ſuit was at an end, and it was that which the judgment of the court turned upon. Had 
wired his information, pending the ſuit, during the time he ated as attotney, he would 
ure been permitred to diſcloſe it; for in that cafe, the obligation to ſecrecy continues after 
Rerwination of the ſuit, and indeed ceaſeth at no period of time. 4 Term Rep. 759. 


V where it appeared that the attorney propoſed to be examined, though Wilſon v. 
ail) and profeſſionally conſulted with by one of the parties, in parts 9 | 
& bulneſs which conſlituted the ſubjeR-matter of the, ſuit, was yet Rep/ne 1 

Kully employed as his attorney in that particular cauſe, it was ad- TR 

|, that he ought to be examined, for that the privilege of a client 

turns to the caſe of the acting attorney for him. ' f 

ſs privilege is confined to the caſes of counſel, ſolicitor, and attor- Ducheſs of 


had does not extend to any other profeſſions. | aner 
caſe, 11 St. 


Tr. 245. 4 Term Rep 758 9. 


KENT 1 


Whether Plaintiffs, or Defendants in the Cauſe may be Witgeſſes. TY 


W therefore, where in an information for a miſdemeanet the /attor- Bull. N. 
perl (Trevor) offered to examine a defendant-for the king, Which Pri. 2898. 
en would not permit, he entered a noli preſeguis and then gzamin- -- 
, „ 2:4 0,4 4b VE „ 2000 $0915 $11; 52190 
= two were indicted for an aſſault, andi one ſubmiued, and Rex v. 
one ſhilling, the Chief Juſtice admitted bim as a witneſs for Fletcher, 

.. Na, 29 119039 eee ee ss. 
N: be arbitrarily made a defendant to prevent N EY, 1 
7 

e 


dat if nothing be proved againſt him, he” hall be Worb. De 


1 


to the maſter, and will expunge ſuch part as he ſhall find to be matter of that ſort, 
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he does not ſwear in his own juſtification, but in juſtification of 200 
But guere, whether a verdict ſhould not be firſt taken for him? | 
Dormerand If a material witneſs for the defendant in ejectment be alſo made: 
Forteſcve, fendant, the right way is for him. to let N go by default: but 
310 1 ” he plead, and by that mean admit himſelf to be tenant in poſſeſſion 
| court will not afterward, upon motion, ftrike out his name, But in 0 
ceeeaſe, if he conſent to let a verdict be given againſt him for as much 3 
is proyed to be in poſſeſſion · of, there ſeems to be no reaſon why he the 
not be a witneſs for another defendant. | 
Poplet v. In treſpaſs, the defendant pleaded in bar of the action that g. 
3 named in the „mul cum paid the plaintiff a guinea in ſatisfaction, and 
| . 9. 2. was joined thereon: the defendant produced R. M. and per Eyre, C 
he may be examined, for what he is now to prove cannot be given in 
dence in another action, and in effect he makes himſelf liable by ( 
| he was concerned in the treſpaſs. : 
Reaſon v. But if the plaintiff can prove the perſons named in the fimul cum in 
l paſs guilty, and parties to the ſuit, which muſt be by producing the 
„ ©. ginal or proceſs againſt them, and proving an ineffeQual endeavoy 
Jas. ibid, ſerve them, or that the proceſs was loſt, the defendant ſhall not have 
benefit of their teſtimony. 
ede V. . If chere be but one witneſs againſt a defendant's anſwer, the coun 
10 Ci. direct a trial at law to try the credibility of the witneſs, and in ſuch 
Abr. 229. Will order the defendant's anſwer to be read to the jury. 
2 Vern. 5 64. 47 3 of. es hs 
5353 8 a 
(Alſo it bath) It was at one time doubted, whether the evidence of an aceomplice, ut 
firmed by any other evidence that can materially affect the caſe, were ſufficient to want 
viction? But it is now ſettled, that an accomplice is a competent witneſs ; and that a conyid 
ſupported by his teſtimony alone, is peifectly legal, Atwood's caſe, Leach's Caſes, 36s. 


Bull. Ni. It hath. been adjudged, that a particeps criminis is a good witnels 

5 — pun the plaintiff in treſpaſs : though he is left out on purpole to make 
200. witneſs, and a recovery againſt the defendants in the action is a good 

as to him. n q 6 | 
2 In aa ioformation for bribery at an election on the at. 2 C 
Say. * perſon bribed, and who had taken the bribery-oath, was called a: 
209., cited Neſs. He was objected to as a particeps criminis, and on the ground 
alſo by Ld. the tendency of his evidence was to diſcharge himſelf, as the 
Mansfield, exempts from the penalty any perſon diſcovering another guiky 0 
ovp. 199. offence. But it was holden, that a particeps crimmis was in many e A 
| good witneſs even to obtain a reward or pardon for himſelf : that un 
particeps criminis was admitted as a witneſs, the ſtatute would be 
avail, as ſuch tratſactions are generally matters of ſecrecy ; and D 
J. cited a caſe, wherein C. J. Eyre admitted ſuch a witneſs. 
Cierky, So, where a elerk had embezzled money and nites, the proper 
Shoe, maſter, which he had laid out with the defendaht in ihegal inforund 
Covp. 197. che lonery ; on an action brought by the maſter to recover” the mo 
notes, the clerk was allowed, on receiving a releaſe, to be a good 
do prove that they had been ſo diſpoſed of by Mm. 


Ab tow) A convictzon of any crime which amonnts to the crimes fal/i Incapagen 

8 from witncts, therefore. conſpiraey, darratry, Ae." Priddle's.cale, Ledch's Cale! 
is How ſettled, that it is the infamy of the crime which deſtroys the competeney a a 
ene or mode of the puniſhment, Pendock v. Mackender, 2 Will. 18. 


| EVIDENCE. * i 


(dt w ſuch) And it is not ſufficient to produce the conviction alone; it muſt be followed up 
the judgment to conſummate the incapacity. Cowp. 3. 


i alſo agreed) In the caſe of the Earl of Warwick, one French, who had been con- 
hed of nan faughter and allowed his clergy, but not burnt in the hand, was holden by the 
Yee not to be 2 competent witneſs; for that though the ſtatute operates as a pardon yet the 
«ck are, that the offender, after the allowance of his clergy and burning in the hand, ſhall be 
abro:d out of priſon ; and therefore both conditions are precedent, and until they are complied 
wb, the party remains convict of felony, and conſequently his teſtimony cannot be received. 
» Wms. 456. The ſtat. 19 Geo. 3. c. 74. $ 3. ſubſtitutes a diſcretionary power of fining, or 
«ing to be whipped, felons convicted, and liable to be burnt in the hand in lieu of the latter 

ment; and ordains, that ſuch fine or whipping ſhall have the ſame effect in reſtoring them 
\ heir credit, But felons convicted of petty larceny were never ſubject to burning in the hand 3 
wthey were never in need of praying their clergy. There was therefore this inconſiſtency : con- 
of grand larceny, who had appar ger the ſentence of the law, were competent witneſſes; 
und of petty larceny, who had alſo ROT the ſentence of the law, were incompetent. 
Wis rectified by ſtat. 31 Geo. 3. c. 35. which provides, that no perſon ſhall be an incompetent 
wes by reaſon of a conviction for petty larceny, 3 Wooddef. 286. note. 


A perſon who is employed to ſell goods, and is to have for himſelf Benjamin v- 
_iatzrer money he can procure for them beyond a certain ſum ; is a com- P Hm 
pet witneſs to prove the contract between the buyer and the ſeller, * . 
ka perſon is to be conſidered as a broker; there is no difference be- and Rooke, 
ween an agent taking to him a part of the price for which he bargains, f againſt 
zi aking a commiſhon from his employer upon that price. Eyre, C. J. 
A perſon who has depoſited title-deeds of an eſtate with his creditor, plumb v. 
(ſecurity, and afterwards mortgaged the eſtate to another, is competent Pluitt, 

yore that the mortgagee had notice of the depoſit Anſtr. 432. 
By the 27 Geo. 3. c. 29. pariſhioners are made competent witneſſes in Rex v. Da- 
piſecutions where the penalty is given to the pariſh, unleſs it exceed twenty wg — 
The informer under the ſtatutes of 17 Geo. 2. c. 40. 9g & 10 W. z. e. Rex v. Cole 
;uinſt any perſon for having naval ſtores in his poſſeſſion, is a compe - Eſpin. Caſe 
| vitneſs to prove the fact; for his intereſt is precarious, the court hay- 169. 
z power to inflict at their diſcretion a corporal puniſhment, or to impoſe 
ke, in caſe of conviction. 

The reputed father or mother is a competent witneſs to diſprove the fact 6TermRep. 
triage on a queſtion of ſettlement. . 330. 

han action by huſband and wife in right of the wife as executrix, no Alban v. 


| or declaration of the wife can be given in evidence by the defen- Pritchett, 
_ 


? 


bow far a Perſon is diſabled fzom being a 

Witneſs in refpett of his being intezeſted in the 

vucceſs of the Cauſe. . 
age 289 


Nu been always) The incompetency of a witneſs by reaſon of his being intereſted, may 
waned, either by examining the witneſs himſclf on a voir dire, or bringing other proof, 

he is intereſted in the event of the ſuit ; but a party, it is ſaid, cannot have recourſe to 
ble methods. 10 Mod, 1 51. Ambl. 593. Ca. temp. Hardw, 358. It was formerly the 
un diallow odjections to the competency of a witneſs, as too late, after he was ſworn in 
ud though this rule is in ſome meaſure relaxed; till the objections muſt be taken at the 
erm Rep. 719-20. Burr. 2256. Hence, he who is bail for another cannot be a 
r him, for he is dire y and immediately intereſted; for if a verdict be given againſt 


* he becomes immediately liable. 2 Hawk. P. C. c. 46.4 24, £ Term. Rep. 164. 
K. VI. Hh 0 85 


(cs, 
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/ 


a prochein ami, by whom. an infant ſues, cannot be a witneſs, becauſe liable to the | 
Lis . 2 Str. 1026. Clutterbuck v. Lord Huntingtower, 1 Str. 506. coſts. 


( Therefore it has been held) For the bare poſſibility of an intereſt in the witneſs w 
clude his teſtimony, Hence, a liability to be rated to the poor is no otjeQion to a Minne 
queſtions touching an exiſting rate, or the ſettlement of a pauper. Rex v Profler, 4 Term 4 
17. Rex v. South Lynn, Term Rep. 664. So, a co-ohligor in a bond to the ordinary, under 4 
& 23 Car. 2. c. 10. may be admitted to prove a tender by the adminiſtratrix. Carter v. Peng 
1 Term Rep. 163. 80, acreditor of the adminiſtrztrix is admiſſible ſor the ſame purpog, 


ill not ex 


(Ir ſeems to be agreed) If the iſſue be on a right of common, which depends on a cuſtom +» 
. vading the whole 'mayor, the evidence of a commoner is not admiſſible, becauſe, as it depends 

a cuſtow, the record in that action would be evidence in a ſubſequent action brought by that x 
witneſs to try the ſame right. But the ſame reaſon does not hold where common is claizes 
preſcription in right of a particular eſtate ; for it does not follow, that if A. has a prefcige 
Tight of common belonging to his eſtate, that B. who has another eſtate in the fame maney g 
have the ſame right; neither would the judgment for A. be evidence for B. Per Buller, 
Term Rep. 302-3. So, by Lord Holt, in 1 Ld. Raym. 731. If A., B., C., D., and F. « 
common excluſively of all others, and 4's right be diſputed, B. may be a witneſs for him, f. 

tends to narrow his own "right, But if there be a cuſtom that all the inhabitants of Bla 


ought to have common there, one of the inhabitants in that caſe cannot be a witneſs, 


Dukeof So, where the 5 reſpected the rights of lords 


0 v. nors, the lords of other manors were deemed inco n 
7 , 


1 Str. 658, cauſe the queſtion concerned a general right. 


Doe v. A tenant in poſſeſſion is not an admiſſible witneſs to prove the ef 
Williams, 


88 landlord, for this would be to uphold his own poſſeſſion. 80 (), ut 
6 Bourne à motion was made to admit the landlord a defendant in ejectment, inſt 
v. Turner, of the tenant, upon an affidavit that the tenant was a material witneſs, 
1 Str. 632. court refuſed it, becauſe the tenant was liable to anſwer for the meſae 

fits, and therefore could not be a competent witneſs. 


If two perſons are contending for the poſſeſſion, who are to pay re: 

8 ons different rights, the landlord cannot, in that caſe, be admitted as a wit 
Rep. 308. to prove the demiſe in the ejectment. But where the queſtion is m 
Rex v. touching the ſettlement of the tenant; the landlord may be receive 


Woodlands, explain the terms of his demiſe. So, where in action of covenant for 
1 Term 


upon a leaſe by A. to B., the point in iſſue was, whether C. (whoſe 
Rep. 292. both admitted) demiſed firſt to 4. or to another perſon, C. was allow 
Ridout v be a competent witnels to prove that point. 


Ae, It hath been uſual in actions on policies of inſurance, not to admit u 
Wal. Ni. writers on the ſame policy to be witneſſes for each other. Bur this is 
Pri. 283. treated rather as an objection to the credit, than the competency 0 
(c) Bent v. vitneſs. . 
Baker, 3 ; 


of cuſtomary i 
petent witneſſes, 


we) 
Mt 


Term Rep. 27. 


(In an aftion) But without a releaſe, the teſtimony of the ſervant in ſuch caſe is not 
ble. Green v. The New River Company, 4 Term. Rep. 559. 


(The maſier) But there are many caſes where ſervants and failors, though partics intt 
will be admitted ex neccſit te. In actions by informeis for ſelling coals. without meatvring 
buſhel, the ſervants are witneſſes for their maſter, notwithſtanding 3 Geo, 2. inflictsa | 
upon them for not doing it; thongh Eyie, C. J. did on that account, in two or three in! 
tefuſe to receive them. Per Lee, C. J. in E. I. Company v. Goſling, Bull. N. P. 20 
where the queſtion was, whether the maſter had deſerted the ſhip without ſuſſicicnt neg 
a failor, who had given a hand to the maſter (as a truſtee for the company) not to de 
Thip during the voyage, was admitted evidence for the maſler, it appearing all the ſailors 


Into ſach bonds, Li. So, if a man pays money by his ſervant, the ſervant may be 4 
from the neceſſity of the thing. Tybbald v. Tregott, 4 Mod. 26. 80, where a ton, 
 'xeneral authority to receive money for his father; xeceived a ſum, and gave it to the dee 
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6 a5 admitted as a good witneſs (his teſtimony being corroborated by other circumſtances) 
ther in an action of trover for the money. 1 Salk. 289. So, in trover againſt a pawn- 
„ the ſervnt embezzling his maſter's goods and pawning them, will be admitted to prove 
10 Mich. 1752. C. B. at Weſtminſter, Bull. N. P. 290. So, in an action to recover 
u rom a Jortery-office Keeper which the plaintiff's clerk had embezzled. and paid to the de- 
At upon the chances of the coming up of tickets in thy tate-lottery, contiary to the lot- 
the clerk was admitted as a witnels to that fact. lark v. Shee, Cowp. 199. In this 
el the clerk had a releaſe from the plaintiff and his ſureties: but qv. if he would not 
eg admiflible without a releaſe ? So, in actions by maſters for affauiting a ſervant, per g 

wa, £0, it is eveiy day's practice to admit the ſervant as a witneſs for the maſter. Duel - 
, 1 Str. $95. Lewis v. Fog, 2 Str. 644. Cock v. Waitham, Id. 1053. Tullidg@F. 
„ Will, 18, % 'r. Daufley v. Weſtbrowne, 1 Str. 414,—So, for the ſake of trade and 
a n uſage of buſineſs, an intereſted ſervant wyll be admitted. As, a porter is evidence to 
un delivery of goods: a banker's apprentice to prove the receipt of money. Bull. N. P. 289. 
:faltor, who made the azreement between the pattics, was allowed to be a-witneſs to prove 
#ntratt, though he was to have a ſhilling in the pound; for, as fa&or he was concerned 
dr vendor and vendee, was a mere go betwecn, and might be a witneſs for either, Dixon 


Sager, 3 Will. 407. | 

| Page 290 
| 6.9 ogreed clearly) See tit, © Wills and Teſtament” (D), and 25 Geo 3. c. 6. 
bi tem action on the ſtatute of uſury, againſt the aſſignee of a bankiupt for taking 
« interefl on a loan of money to the bankrupt before his bankruptcy, the bankrupt is not z 
ur witneſs to prove the offence, if he has not obtained his certificate, or re-paid the 
„ not with{landing he is ready to releaſe to his aſſignees all benefit” which may ariſe from 
þ\t in particular, and all claim to allowance and furplus in general; and notwithſtanding the 
ke 145 proved his demand for che money lent under the commiſſion, Maſters v. Drayton, 
ey Rep 496. 


fil) An executor in truſt is a good witneſs for the will. And though in the caſe of a 
& bath been uſual to have a releaſe, yet that is nut neceſſary, for ſuch perſon has in fact 
were to telcaſe. Nor is it any objection to an executor's teſtimony, that he may be liable 
85 45 exec or de fon twt, Lowe v. IJ life, 1 Bl. Rep. 365, Holt v. Tyrrell, 1 Barnard. 
bottle v. Weltord, Dongl. 139. Baillic v. Wilſon, 4 Burr, 2254, In Goſs v. Tracey, 
Metz, Lord Cowper determined, chat a grantee, where he appears to be a bare rruſtee, 


y rel w evidence to prove the execution of the decd to himſelf, x P. Wms. 287. 

a wit 

1s me tinformer under a penal ſtatute, who is entitled to part of the penalty, Rex v. 

ceived de admitted a witneſs againſt the offender. ' 1 

n for : 5 e Sai—E 
c uv. Piercy, Andr. 18. Kev v. Blaney, Id. 240. Rex v. Tilly, 1 Str. 316.—But ſome 

hole ue declare the informer to be a competent v itneſs; as the act of 32 Geo. 3. c. 56. 5 


allow peventing the counterfeiting of certificates of the charatters of ſervants, 


mit ut : plintif had been appointed huſband of a ſhip by a deed executed French r. 


his 18 lhe joint owners; by which deed he was impowered generally to lend 2 
cy 0 mace money, Cc. He inſured for all the owners; and brought ſe. 2723. ; 


tions of covenant againſt two of them: they were each of them (4) Accord- 
pi fur the amount of the whole ſum paid. It was agreed, that a ing to this 
bin to inſure given by one part-owner did not bind the reſt, without 3 
Fre! or implied authority for that purpoſe from the reſt. The plaintiff conſidered 
© pretend that any expreſs general direction to inſure had been given the witneſs 
fe owners ; but inſiſted that they were all informed of it, and acqui- a intereſted 
ait, and called a witneſs to prove it. This the defendant denied, e 

; r : 5 | l of the cauſe; 
dio diſprove it by calling the defendant ia the other cauſe, inſiſt- hough 
* be was a competent witneſs, becauſe he was not intereſted in the huller ]. 


i that ſuit, for that each of the two cauſes was to ſtand on its own in the caſe 


not 


ics i 
urig 
Ks a | 
ree ini 


P. 2 


ent neg q 
to def But Lord Mansfield, at the trial, and afterwards, the court of oh cap Vo v4 
_ ttjeted this witneſs as incompetent ; for unleſs there was a general , — i 

|" inſure, the plaintiff could not recover in this action; and a ver- Rep, 303. 'M 
he del , | Hh z dict treats: che 1 
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* 


1 as dict againſt one of theſe joint-owners would affect the other of them : 
4 N e cauſe that other would be obliged to contribute (5). s yn 
the ground metely of an intereſt in the queflion. His words are, © In that caſe, the ſecond 
% dant was ceitainly not intereſted to ſupport the defence in the firſt cauſe; for if the p 
1 had recovered in that, the ſecond deſendant, who was offered as the witneſs, could nd 
„ been charged with any part of the damages recovered in the firſt action.“ 


Trelawney A. gave a general bond to B. for the payment of a ſum of money. 


| dr "or appeared upon examining A. on a voir dire, that it was underſtood ber 


303. them, that this money was to be applied towards indemnifying B. fron 
: expences of an election in which B. was a candidate. In an action by, 
by C. againſt D., an active member of a committee for carrying on as 
election, for money advanced and ſervices performed in * ſupporting 
intereſt of B. at the requeſt of D., it was holden that 4. was not 2 
petent witneſs ; for he was interefted in the event of the cauſe, inf 
as by procuring the plaintiff to be nonſuited or a verdi& againſt hi 
would fave himſelf ff om the conſequences of this action, ſince, if he 
ceeded, as the defendant would call upon B. to be reimburſed the « 

and coſts, 4. would be liable by his engagements to B.; and if the pla 
having failed in this action, ſhould bring another againſt B., A. might ii... 
to B. the-amount of the plaintiff's demand, and thereby eſcape the = 
for if B. ſhould proceed againft him on the ſecurity, he would be re on 2 
in equity from having execution for more than the damages recore 
the plaintiff in the former action, which would have been tendered. * 


He whe) Shank 9. f. v. Payne, 1 Str. 633. S. P. In which cafe he is a compet * 
neſs, though the fact of payment ſhould be proved by no other perſon but himſelf, abrak mn 
Bunn, 4 Burr. 2251. | 1 


(Hence alſo) Rex v. Broughton, 28tr. 1229. conty. in the caſe of the King v. Bray, Ci by 
Hardw. 359. Lord Hardwicke faith, that if the caſe of the King and Whiting were e 
into, it would be found to be 1ather an objection to the credit than the competency. 


(Alfo it ſcems) Shanke 9. f. v. Payne, 1 Str. 633. 8. P. Rex v. Rhodes, 2 Str. 518; 
Though a perſon, as it is ſaid, whole hand is forged, is not admiſſible to prove the forge Wi 
under many circumſtances, he may be admitted, wherehe is not directly intereſted in the qut 
as in Wells' caſe, who was indicted for forging a receipt from a mercer at Oxford, the 
having before recovered the money in an action againſt Wells, was admitted by Willes, G 
rove the forgery, Bull. Ni. Pii 289. So, where Newland forged a bank-note in the n 
illiam Lander one of the caſhiers; Lander was admitted, 20 aut a releaſe, to prove that 
not his ſignature; becauſe the intereſt and liability to pay mn(t be immediate and af 
either upon the face of the inſtrument forged, or on a voir dire; and Lander, the caſh 
only mediately liable over to the bank upon his ſecurity. O. B. 1784. —A bond was forged 
Dodd in the name of Lord Cheſterfield, and the obligees executed a releaſe ; upon » 
lordſhip was admitted to prove, that the ſignature was not in his hand writing. Leach's 
2 vol. c. 46. $ 24 note. But on an indiftment for foiging a ſeaman's will, a perſon na 
cutor in a will of a ſubſequent date, was holden an incompetent witneſs to prove that the! 
the teſtator to the firſt will was a forgery; for that went to eſlabliſh the ſecond will is # 
was named executor, Rhodes's caſe, Leach's Cr. Caſ. 25. 


(So pen this) Rex v. Nunez, 2 Str. 1043. S, P. But ſee Rex v. Broughton, 2 Str. 13 
However, in the caſe of Rex v. Eden, Lord Kenyon held, that the detendant in the 
action, againſt whom the verdict went, was an incompetent witneſs, he not having pat 
and coſts, Hil. 34 G. 3, Eipinaſlc's Ca. at Ni. Pr. 97. p. 


. ) See Fitzg. 80. The King againſt Huggins, S. P. ruled on the auth 
t e. | 


(Hence in on) The guantum of intereſt will not aſſect the caſe at all: if the any; 
intereſt, he is diſabled from being a Witneſs, Hence, Where a corporation, being lord 
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oved part of a common, and leaſed it, reſerving rent to the corporation, freeman was 
Umitted to prove, that there was a ſufficiency of common left for the commoners, Burton 
fade, 5 Term Rep. 174. | 


is the caſe) 4 Burn's E. L. 95. 


4 perſon, who has adted in breach of an alledged cuſtom, is not a com- The Com- 
n witneſs to diſprove the exiſtence of the cuſtom ; for if the cuſtom 2 
{not be eſtabliſhed, he would be diſcharged from any actions he may 5 
Lble to for the breach of it. Dong 3 

| age 292 
ſhe of n) But now by ſtat. 8 Geo. 2. c. 16. 15. inhabitants of hundreds are A 2 2 
u witneſſes at trials on the ſtatutes of hue and cry. 


% it bay) See Baron v. Bury, Vin, Abr. tit, Evidence (I), pl. 33. S. P. and ſame diſtine- 
n in the text. In Str. 652, Rex v. Fox, on an indictment for an aſlault, it was proved, 
the proſecutor had laid a wager that he ſhould convict the defendant : And Lord C. L Ray- 
{held him to be a good witneſs for the king, though it might go to his credit. And the 
; opinion ſeems to be, that it is no objection to the competency of a witneſs, that he has laid a 
non the ſubject of the ſuit, though it may affect his credit. Cowp. 736. 3 Term Rep. 37. 
lit ems now to be a ſettled rule, that where a perſon makes himſelf a party in intereſt aſter 
if or defendant has acquired an intereſt in his teſtimony, he ſhall not by this deprive the 
af or defendant of the benefit of his teſtimony, Thetefore, a broker who unde writes a 
ky aſter getting it underwritten by others, is a competent witneſs for the defendant in an 
ka 2zainſt any of thoſe who underwrote before him. Bent v. Baket, 3 Term Rep. 27. ] 


Page 2 

Ih bes been beld) 1 P. Wms. 287. S. C. | * "3 
AAk. big. 2 Vez. 42. Tully's caſe, 2 Ld, Raym. 1008. 1 Salk, 286, Holcroft v. Smith, x 
Cz, Abr. 224 Baker v. Lord Fairfax, 1 Str. 1001. conty. But depoſitions have been allowed 
* mal at law, where the witneſs was beyond the reach of judicial proceſs. Lord Altham v. 
| Avgleſey, Gilb. Ca. in Eq. 16. 11 Mod. 210 S. C. So, where he could not be found, or 
labled from attending by ſickneſs. Fry v. Wood, 1 Atk. 449 Bull, Ni. Pri. 239. 

u, where he becomes executor or adminiſtrator to the- obligee of a bond. Godfrey v. Norris, 


&. $33. But if the ſubſcribing witneſs be intereſted both at the atteſtation and at the trial, 
an acither be examined as a witneſs to prove the execution, nor can his hand-wiiting be 
. Swire v. Bell, 5 Term Rep. 371. | 


, 


hinged) But Sir Matthew Hale is of a different opinion. 2 Hal. H. P. C. 280. 


A perſon cannot be a witneſs who apprehends himſelf to be intereſted, Fotheting. 

gin fact he be not ſoz or, who admits himſelf to be under honorary _ . 
peements, though not under any legal obligation, to contribute to the, Str. 12g. 

of the action. NEG 


whether the 
under mere honotary engagements ought not to go rather to the credit, than the compe. 
of a witneſs, ſince it is impoſſible to render the witneſs competent, a notional honorary 
alt not being the ſubject of a releaſe, | 


A perſon ſhall not be permitted to give evidence to invalidate a negotiable Walton v. 
ent which he has ſigned. Þelly, 


Term 

iu this rule is confined to iable inſtruments; for in the caſe of Mr. Jolliffe's will, all 
wſcriding witneſſes were allowed to give evidence of the inſanity of the teſtator at the timeof 
ag it. Love v. Jolliffe, i Bl. Rep. 365. | 


I perſon who is tendered as a witneſs does every thing in his power to Goodtitle v. 


nd of the objection to his teſtimony, it ſhall not be competent to the 130. 
any by an obſtinate refuſal to prevent him from being examined. | 


co) Of 


. Goſs v. Tracy, 1 P. Wms. * So, where he becomes infamous. Jones v. Maſon, - 
s$ b 


* 
*, * K — g- r 2 n N 2 1 r oy N ws - 
r e ara; 4 4. — ">; r 
i RT 1 ab * a 2 * F o A 


— 
"Wonka, Is 


bet) 


+5] 

_ 
= 
= 
4 
= 
" 


b | 
7, 
_— 
2 
. 
4 
„ : 
_- 
3 
-o 
__ 
1 
1 
3 

| 


. EI DEN. 


'Þ 


(D) Of compelling a Witneſs to a pear and git 
: | £ _ - TVdence. 2+: 
age 294 


(1t is beld) This is now not law, See 4 Term Rep. 340, 

(From bence) Four witneſſes only can be put in one writ of ſubp ne. Coup. $46, and 2 f 
ſhould be made out for each witneſs, and perſonally delivered to him, a reaſonable time 5 
the day of trial, 2 Str. 1054 ; for witneſſes onght to have a convenient time to pot their 
affairs in ſuch order, as that their attendance on the comt may be of as little prejudice to th 
ſelves as poſſible. 1 Str. 510. 

But the action for the further recompence will not lie, unleſs ſuch recompence hath berg 
viouſly aſſeſſed by the court out of which the proceſs iſſued , neither the jury. not the juds 
vi prius being competent to do it. Pearſon v. Iles, Dougl. 556. Upon ſuch aſſeſſment deb“ 
be brought. However, the more uſual way is to proceed by attachment avainſt the c. 
neglecting to attend. But in order to ground this ſummary mode of proceeding, it i; nge 
to prove that the witneſs was perſonally ſerved. Smalt v. Whitmill, 2 Str 1054. Wakek 
caſe, Ca. temp. Hardw. 313. and that his reaſonable expences were paid or tendered to him, C 
man v. Pointon, 2 Str. 11 50. Stephenſon v. Brookes, Barnes, 33. Bowlcs v. Johnſon, 1 


Rep. 36. | 


U 


Tidd's Pr. Where a witneſs is detained in perſon, a habeas corpus ad teflifcand, 
5 neceſſary to bring him up; for which an application is made to a jy 
396. upon an affidavit, ſworn by the party applying (a), ſtating that he is 
(6) Cowp. terial witneſs, and willing to attend (5) : Upon this application, the jud 
627. if he think proper, will grant his fiat for the writ, which is then ſued 
2 Pp: ſigned, and ſealed (c. But a.habeas corpus ad teſtificandum will not li 
(4) Doug), bring up a prifoner of war (4); and where the application for it appz 


419. to be a mere contrivance to remove a priſoner in execution, the court 
(e 3 Burr. fuſed to grant it (e). The writ being ſued out, ſhould be left with | 
- 75 pr ſheriff, or other officer in whoſe cuſtody the witneſs is detained, who 0 


46, 9. bring him up, on being paid his reaſonable charges (J). 


u. Whe- 
. the officer may not require an indemnity againſt the priſoner's eſcape ? II. ibid, 


(E) Of the Wanner of giving Evidence: 
s | herein. 
Page 296 _ 

(But ut is ſaid) The order for this purpoſe eannot be obtained without conſent; the depo 
of witneſſes, vpon interrogatories, not being the beſt evidence the natare of the caſt admit 
Tidd's Pr. 529. The court, however, will do every thing in their power to make the j4 
eonſcnt, when neceflary; as by putting off the trial, at the inſtance of the defendant, if 
plaintif” will not conſent, Cowp 174- Dougl. 419.; and if the defendant refuſes, the cout 
not give him judgment as in caſe of a nonſuit. Tidd's Pr. 529, 


( By the pr 1Hice) But a ſolicitor cannot be compelled, and ought not to diſcloſe matten 
dentially communicated to him by his client. The like indulgence will be given to a pri 
but he cannot demand it as of right, 4 Str. Tr. 9. 


Roe v. A witneſs ſhall not be allowed to read his evidence, but he may rel . 
i his memory by any book or paper, if he can afterwards ſwear to the 
3 from recolletion ; but if he cannot ſwear to the fact from recollection 
fur ther than as finding it entered in a book or paper, the original bos 
Paper mult be produced. | | 
Page 30. 5 | 
I having been) No examination is allowed to points that would admit of a croſs examina 
2 Ves. 480. 0 


— — mee I S_—_ = 
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Nee AY , Page 305 
(Bt ww) A witneſs may de examined de bene eſſe on affidavit that the thing to he examined 
ics in the knowled only of the witne(s, Do thete be no affidavit of his being old, or 
, or in danger of dying. Shirley v. Ferrers, 3 P. Wms. 78. Hankin v. Middleditch, a 
1 ch Rep. bat. 


9 ———— 
* 
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er written Evidence: And herein of admit- 
WF ting Exemplitications or Copies of Records, 


Ge. 26 Evidence, 


HE firſt fort of records are acts of parliament ; theſe are the memo- Gilb. L. E. 
rials of the legiſlature, and therefore are the higheſt and moſt ab- 11. 

ble proof: and they either relate to the kingdom in general, and then 

called general acts of parliament, or only to the concerns of private 

perſons, and are thence called private acts. | is 

0n general acts of parliament, the printed ſtatute book is evidence; 74. 1a. 

v: that the printed ſtatutes are the perfect and authentic copies of the 2 Salk. 566« 

words themſelves, for there is no abſolute aſſurance of their exactneſs, 10 Mod. 

I every perſon is ſuppoſed to apprehend and know the law which he is — 22 

bnd to obſerve, and therefore the printed ſtatutes are allowed to be evi- Keb. 2. 


he ju luce, becauſe they are the hints of that which is fuppoſed to be lodged J-nk. Cent. 
ſued cry man's mind already. a | — ples. 


t . 228 Law, 15, 16, Style, 462. L. E. 89. Tri. per Pais, 226, 232.” Stra. 446. 
5. L. 90. Cs fr 7 
lu private acts of parliament the printed ſtatute book is not evidence, 
dong reduced into the fame volume with the general ſtatutes, but the 
pry ought to have a copy compared with the parhament roll; for private 
ktvtes do not concern the kingdom in general, and therefore no man is 
n/erſtood to be poſſeſſed of them, as he is of thoſe general laws which 
pe ſer up as the regulation of his own actions, and, conſequently, the 
pate ſtatutes are no intimation to what is already known, but they are 
tte rules and decrees that relate to the private fortune of this or that 
pnicular man, which no one elfe is under any obligation to underſtand or 
we notice of, and therefore they ought to be proved with the fame puuc- 
kalty as the copies of all other records. 1 
But my Lord Chief Juſtice Parker, in the cafe of the college of phy- 10 Mod, 
Kkians and doctor /, allowed the printed ſtatute to be evidence of the 1 os 
bub of a private act of parliament touching the inſtitutions of the col- = ee 


does not ap- 
pear there, Ld. Ray m. 472, 


Aud a private act of parliament in print that ooncerns a whole country, Bull. N. P. 
u the a&t of Bedford Levels, for re- building Tiverton, & c may be given in 225. 
tndence without comparing it with the record. And theſe things are the 
litter admitted, becauſe they gain ſome authority by beipg printed by the 
lug; printer; and beſides, from the notoriety of the ſubject of them, 
key are ſuppoſed not to be wholly unknown. And for this reaſon, print- Vi. Dougt, 
ts copies of other things of as publick a nature have been admitted in exi- 594- n. 
ferce without being compared with the original ; as the printed proclama- 

bon for a peace was admitted to be read without being examined by the  _- 
ud in Chancery, So, the Gazette is evidence of all acts of ſtate. 8 


Rep. 436. 


So, the articles of war, as printed by the king's printer, are evidence 
ſuch articles. ax | 
The next thing is the copies o er records, and they are 
under ſeal, and 55 under Tal. oF ey are al 
10 Mod. Firſt, under ſeal, and theſe are called by a particular name, exemzys 
125, 126. cations, and are of better credit than any ſworn copy: for the couns « 
juſtice that put-their ſeals to the copy, are ſuppoſed more capable to « 
mine, and more exact and critical in their examinations, than any dib. 
perſon is or can be: and beſides, there is more credit to be given to the 
ſeal, than to the teſtimony of any private perſon ; and therefore ye , 
more ſure of a fair and perfect copy when it comes atteſted under th 
ſeals, than if it were a copy ſworn to by any private perſon whatſoever 
Exemplifications are twofold ; under the broad ſeal, or under the {+ 
of the court. | | 
Sid. 145, Under the broad ſeal ; ſich exemplifications are of themſelves recor! 
en 11s. of the greateſt validity, to which the jury ought to give credit, under 
Pl. Com. penalty of an attaint. Ms: 
411.2, 3 Inſt. 173. 


When a record is exemplified under the great ſeal, it muſt either be 
record of the court of Chancery, or be ſent for into the Chancery by 
certiorari, for the Chancery is the centre of all the courts, and thence 
ſubjects receive a copy under the atteſtation of the great ſeal ; for in 
firſt diſtribution of the courts, 'the Chancery held the broad ſeal, whend 
the authority iſſued to all proceedings, and thoſe proceedings cannot | 
copied under the great ſeal, unleſs they come into the court where t 
ſeal is lodged. | 
Bull. N. P. Nothing but records may be given in evidence exemplified under ti 
227. broad ſeal; for theſe being preſerved by the proper officer of every co 
from all raſure and corruption, are ſuppoſed to be ſo fair and unblot( 
that there can be no danger in the exemplification. But the exemplifcat 
of deeds under the broad ſeal cannot be admitted in evidence, for theſe 
ing in the cuſtody of the party and not of the law, are ſubje& to raſur 
and interlineations, and therefore ought to be produced themſelves as l 
beſt evidence of the contract. 
2 Inſt. 1793, When any record is exemplified, the whole record muſt be exemplifi 


But this for the conſtruction mult be taken from the view of the matter taken 
rule is to be gether. | 4% 


taken with 
exceptions as ſee hereafter, 


The ſecond fort of copies under ſeal are the exemplifications under i 
ſeal of the court, and theſe are of higher credit than a ſworn copy, f 
the reaſons formerly given. 


Copies not under ſeal are of two forts, 1. Sworn copies, and 2.0 
fice copies. 1 

1. Sworn copies; theſe muſt be of the records brought into count 
parchment, and not of a judgment in paper ſigned by the maſter, thou 
upon ſuch judgment you may take out execution, for it does not becon 
a permanent matter cl it be delivered into court, and there fixed as men 
randums or rolls of that court, and until it be a roll of that court it 
transferable any where, and ſo doth not come under the reaſon of k 
that permits us to give a copy in evidence. 
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record is loſt, a copy of it may be read without ſwearing it to Vent. 257. 

oY g , for the coca y ay the cuſtody of the law, and not of the * pad 

and therefore if loſt, there 'ought to be no injury ariſing to the par- Ma. — 
6 private right y and, conſequently, if it be loſt, the copy muſt be Salk. 285. 
ned without [wearing any Examination concerning it, ſince there is L. E. 89. 
bag with which the copy can be compared, and therefore it muſt be Pl. 18. 
{med true without examination. | : 
zu in ſuch caſes as theſe; the inſtruments muſt be according to the rules ep 
* by the civil law : they muſt be vetuſlate temporit, aut judiciarid Nad r). 
Alone rat2. 
% the copy of the decree of tithes in London, has been often given in Vent. 259. 
4-nce without proving it a true copy, becauſe the original is loft. _ : 
@, 2 recovery of lands in ancient demeſne was given in evidence, Bid. 
xe the original was loſt, and poſſeſſion had gone a long time according 
the recovery. 2 
When a man gives in evidepce the ſworn copy of a record, he muſt give — 
whole copy of the record in evidence, for the precedent and ſubſe- , Inkl. 173. 
« words and ſentence may vary the whole ſenſe and import of the thing Poſt. 27. 
need, and give it quite another face; and therefore ſo much at leaſt Ante, 17. 
i tobe produced as concerns the matter in queſtion. | 
kcondly, Office copies may be given in evidence. 
ee the difference is to be taken between a copy authenticated by a 
fo truſted to that purpoſe, for there that copy is evidence, and a copy 
out by the officer of the court that is not truſted to that purpoſe, 
that is not evidence, without proving it actually examined. 
Ne reaſon of the difference is, that where the law hath appointed any 


in for any purpoſe, the law muſt truſt him as far as he acts under the = 
er il Anny that the law has lodged in him; otherwiſe it would be to givc . 
i another officer and not to him at the ſame time. 'y 
lot Therefore the chirograph of a fine is evidence to all perſons of ſuch a Pl. Com. 4 
cat fr the chirographer is appointed to give out copies between the par- * * 
cle b thoſe agreements that are lodged of record, and therefore his copy = 
raſur de admitted as evidence without further diſpute. 3 
as UT where a deed is enrolled, the indorſement of that enrolment is evi- See 10 4 
* eithout further proof of the deed, becauſe the officer is intruſted Ann. c. 18. 2 
enticate ſuch deeds by enrolment; and when ſuch officer indorſeth, 2 +: w_ 
hath done it purſuant to the law, then the law which intruſted In a duchy I 
th the authority of doing it, ought to give credit to what he has leaſe, the 2 
| | ; f 2 
e au "2 
1 on the margin, is ſufficient evidence of the enrolment. Doug. 56. | | 3 
PY» if an officer of the court, who is not intruſted to that purpoſe, _ # 
out a copy, they ought to prove it examined; the reaſon is, be- 2 
. eng no part of his office, he is but a private man, and a private fr 
inere writing or word ought not to be credited without his oath, 2 
out refore it is not enough to give in evidence a copy of a judgment, 4 
it de indorſed to have been examined by the clerk of the Trea- ny 
cauſe it is not part of the neceſſary office of ſuch clerk : for he is iS 
wen ed io keep the records for the benefit of all men's peruſal, and | 
urt 4 Make out copies of them. | 7 
of ! the deed enrolled he loſt, and the clerk of the aſſize make out " 
d the enrolment only, this is no evidence, without proving it exa- 9 
| : mined, 19 | 
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mine, becauſe the clerk is intrufted to authenticate the deed iſelf hy 

rolment, and not to give out copies of the enrolment of that deed. 
The office copies of depoſitions are evidence in Chancery, but ne 
common law, without examination with the roll; for the court of (% 
ery have for convenience allowed their office copies to be eyidence 
their own court, and have empowered their officers to make out ſack 
pies as ſhould be evidence, but the particular rules of their coun as 

taken notice of by the courts of common law. 

Chutel and Where a fine with proclamations is to be a bar to a ſtranger, there 
are proclamations muſt be examined from the roll, for although the chin 
$700. pher is authorized by the common law to make out copies to the 2a 
See Tri per Of the fine itſelf, yet he is not appointed by the ſtatute to copy the 
Pais, 209. nn rye and therefore his indorſement on the back of the fine i 
inding. 

Having thas ſhewn how the record is to be given in evidence, by 
proving of a copy, we muſt in the next place ſee in what manner, 
in what cafes, they ought to be evidence. 

And here, in the firſt place, it is regularly true, that when the x 
is pleaded and appears in the allegations, it muſt be tried on the if 
tiel record; but where the iſſue is upon fact, the record may be give 
evidence to ſupport that fact. 

When the iſſue is nul tiel record, the record mult be brought ſu 

figillt ; but where the record is offered to a jury, any of the forementi 
copies are evidence. 
Sid. 145, But out of this rule there is an exception, that whete the record 
146. ducement, and not the gift of the action, there, it is not of itself 
verſable, but muſt be given in evidence on the proof of the ation 
nothing can be of ſelf traverſable, that doth not make a full cod « 
matter in queſtion. 
Tri. per Where any perſon produces a record, it muſt be ſo much at k 
Pais, 166. concerns the matter in queſtion, for it is no evidence unleſs you ſhe 
— 9 25 whole import of the matter; for the preceding or following word 
[teu bra give it quite another face. : 
Mod. 11). Where a recovery is ancient, you need not prove any ſeiſin in the 
to the precipe, but otherwiſe it is in a modern recovery; for in a 
ent recovery, the preſumption is for the recoveror, for the re 
thall be ſuppoſed” to be ſeiſed at the time of the recovery, fince | 
deen ſeiſed ever ſince; but in a modern recovery the ſeiſin n 
proved, becauſe the precipe doth not lie againſt the perſon that is 
me freehold, and ſo the recovery wants a foundation, becauſe ths 
is not proſecuted againſt the tenant of the freehold. ; 
Green v. Tenant for life, the remainder in fee; he in the remainder in 
3 457. 3 common recovery with fingle voucher, and this recovery 5 
It is lac The court will preſume a ſurrender of the tenant, becauſe wit 
down in the hath been a conſtant enjoyment under that recovery, it ſhall be ſup 


caſcof War- be a lawful foundation, for unleſs there had been a lawful tenant 
ren v. Grea- 


ville, 2 Str. Pracipe, it muſt be ſuppoſed, that it would have been controveried 
1129. that row]. | 

after a recovery of 40 years ſtanding, the court will, ev#þ-ut any other circumſtances. | 
ſurrender of the eſtate for life, But in that very caſe, the court did admit other evider 
ſurrender, namely, the attorney's book, the attorney himſelf being dead, wherein, f 
charges for ſuffering the recovery, were two items for drawing and engroſſin g 3 wy 
life-eſtate. Neither doth the above caſe of Green v. Froud, {for there poſſeſſion 


nied the recovery,) nor What is faid in Pig. 41., warrant this gencral polition. 


Style, 22. 
Sid. 145. 


l (tate, part it) poſſeſſion, the reſidue held by a widow on whom it was ſettled for life, ſuf- 
oF a ecovery of the whole, and ſettled it on the Duke of Chandois, and the duke on the death 


L widow on the remainder; on Which the reverſioner brought an ejectment to recover this re- 
cer, on the ground that there was no ſurrender of the widows lite-eſtate; for that no actual 
4A ger was proved, and no fort of evidence having been offered to make ſuch ſurrender proba- 
could not be prefumed ; the court of K. B. held, that the length of time was not te be 
| Af om the date of the recovery, bu: from the poſſeſſion going with the recovery: that in 
Vale there uus no poſſeſſion after the death of the tenant for life, for the reverſioner brought 
--(m-nt immediately: that where the pe ſon ſuffering the recovery, has a right to ſuffer it, 


n lll {ubſiſting at che time of ſutfering the recovery, it was moſt clear he had no power to 


zu if there be tenant for life, the remainder in fee, and he in remain- Vent. 257. 
uffer a common recovery with ſingle voucher, and this recovery is 

lein, this record will not give a title, for the freehold is in tenant for 

b 2nd the precipe ought to be brought againſt him; and fo there is no 

ful action commenced. . 

[there be tenant for life, with remainder in tail, and they both join in Moor, 256. 
unmon recovery with ſingle voucher, this will not bar the tail, becauſe bl. 403. 


Pig. 


xe is brought againſt them both as joint-tenants, and he in remainder of Rec. 36. 


n d immediate eſtate of freehold in him, and the remainder-man is 
abound by the recovery had againſt the tenant for life, unleſs he comes 

won the aid prayer, though the remainder is turned to a right by ſuch 
ery. 

*! there be tenant for life, the remainder in tail, and they ſuffer a 2 Roll. 
ery, and comes in as vouchees on the double youcher, then he in re- Abr. 
der is barred, becauſe he in remainder ts as properly called in as 

hee, as if he had been called in on the aid prayer of tenant for life, 

then when he takes up the defence, and makes default, he muſt be 

na by the judgment, as for the want of a title appearing ; for where 
[jerſon is properly in court, and doth not defend his title, he is as pro- 
Ftarred as he who hath no title at all: and when tenant in tail 
wred for want of title, the iſſue can never after recover in his for- 


though, regularly, no recovery or judgment is ta be admitted in Bull. N. P. 

hace but againſt parties or privies, yet under ſome circumſtances they 8 7 |. 

n in an information in nature of a quo warrants, a judgment of den, 2 ger. 

& vas allowed to be given in evidence to prove the ouſter of a third 1109. 

„ the mayor, by whom the defendant was admitted. And ſuch Andr. 389. 

Race is concluſive, unleſs the judgment can be impeached as obtained 1 

Nad. 8 8 

o verdicts ; if a verdid be had on the ſame point, and between the Lewis and 

parties, it may be given in evidence, though the trial was not had Clerges, 

be lame lands ; for the verdict in ſuch caſes is a very perſuading evi- Paſch 
becauſe what twelve men have already thought of the fact, may be 1900. 

{fit to direct the determinatioa of the preſent jury; for to go Trial at bar, 

a do what a former jury have decided in relation to any fact, is to ar- 

& boneſty and ſincerity of their judgment; and there is that com- 

mon 
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be «iſe of Goodtitle v. Duke of Chandos, 2 Burr 1065., where tenant in tail of a conſide- 


be tenant in tail entered into that pait of which he died in poſſeſſion, and on the death of 


Wat will preturne all things to have been regular, unlets the contrary appear ; but that here, 
Uncovetor, being only Lenant in tail in 1:mainder, and the life-eſtate under the ſame ſettle- 


% bar — And even where the perſon ſuffering the recovery, has a clear right to alien, yet 


Loben will not, from mere length of time, preſume proper tenants to the preapes, where it 

gars from the decds that proper parties did not join, and the uſes are declared to have been 

by gated by thoſe deeds. Keen v. Earl of Effingham, 2 Str. 1267. ' 
Ke, 


remainder-man is not tenant to the præcipe; and in this caſe the Koll. Abr. 
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mon eredit to be given to twelve men of the country, diſcerning of 
fact upon their oaths, that no ſecond jury ought raſhly to depan | 
their judgment: Their yerdi& alſo further ſtands in credit, heed 
the jury muſt be ſuppoſed honeſt men, and men of clear ö 


. 
JULGTIO 


their verdict not having been attainted by the party againſt whom i 1 

3515 wen, - | . 
5 \ a nth 
| = oro and But then the verdict ought to be between the ſame Parties, beta ence 


otherwiſe a man would be bound by a deciſion, where he had not the | 
berty to croſs-examine, and nothing can be more contrary to oa 
Juſtice, than that any body ſhould be injured by any determination tha 
was not at liberty to controvert; for that is to ſet up a deciſion un 
ed, in prejudice of a cauſe that is under examination. Beſides, one 4 
is not party to the trial has no redreſs for the injury if the verdid we 
= "W's falſe, for he cannot have an attaint, and therefore ought not to be inn 
Did. mw by the verdict. | | | 
—_— gs 57. But it is not neceſſary that the verdict ſhould be in relation to the f 
See Carth. land, for the verdict is only ſet up to prove the point in queſtion; and 
79-181. the verdict ariſe upon the ſame queſtion, then it is no doubt a good 


Mod. 386. 4 SE - 
2 rette dence ; for every matter is evidence that amounts to proof of the point 


*142 queſtion. \ | | 

* oo b In an action of treſpaſs, the inditment for the ſame treſpaſs and 
dict thereupon, ſhall not be given in evidence, if the indictment be « 
found on the party's own oath ; for if the party's oath be no evidet 
in his own cauſe (as we ſhall hereafter ſhew that it is not) then cannot der 
verdict be any evidence that is founded only on the party's own o:liiP*" 
for what cannot be evidence directly, cannot be made evidence by Ci 
ſuch circuity. 
This is the But where the verdict on the indictment is founded on another « 
. dence, beſides the party's own oath, there, the verdict may be give 
Phipps, evidence; for, there, this verdict ſeems to be under the ſame gen 
1700. rule with all others, and there the judgment of twelve men on the 
ought to ſway in determination of the ſame fact, whether the verdid 
Objection. on indictment or action: But yet it may be objected, that the fact ni 
find credit from the party's own oath, which ought not to ſupport the 
tion, and ſince the evidence is ſo intermixed, that it doth not 
what it was founded, the verdi& cannot be produced in corroboratio 

the evidence on the action. 
Anſwer. It is true, this doth in part take off the force of ſuch evidence; 
as when a verdict is produced in evidence, it may be anſwered, d 
did not ariſe from the merits of the cauſe, but from ſome formal defet 
the proof, and that makes it no evidence, toward gaining the pon 
— ſo a verdict may be diminiſhed in gs of authority, dy i 
ing that it was in part founded on the oath of the party intereſted ! 
action; and the jury are to reſpect it no further than as they preſu 
given, and ſupported by the credit of other teſtimony that are o& 
cerned in the cauſe, 915 
Yet others have ſaid the verdict given on the indictment cann 
given in evidence, becauſe on that proſecution there is no liberty 
the party to attaint the jury, as he hath power to do, if injured 004 

action; therefore quere. 

A verdict in a criminal caſe, where the matter was capital, was © 
to be given in evidence in a civil caſe ; as where the father was XP 
on an indictment, for having two wives, this could not be give 


- 
+ ; 


EVIDENCE. 2 477 a 

in 2 civil caſe, where the validity of the ſecond marriage was 

"werted : the reaſon ſeems to be, becauſe much leſs evidence is ne- 
1 ry to maintain the action, than to attaint the criminal, and therefore 
6 acquittal was no argument that the fact was not true. 
[f a verdict be given againſt the defendant on the fame point, though Trin. Ad. 
ather party were plaintiff, yet in ſome cafes it may be given in evi- 701. 
luce; asif there be a trial of title between A. leſſee of E. and B., and 

.ards there be a trial of the ſame title between C. leſſee of E. and B.; 
my give the verdi& found againſt B. in evidence upon the trial be- 

1 him and B., for this was the ſenſe of a former jury on the fact. 
p which trial B. had the liberty to croſa · examine, though the ſame fact 
been already decided againſt B. 
If there be ſeveral ejectments brought againſt ſeveral perſons, though 3 Mod. 142. 
lands under the ſame title, and there be a verdi& againſt one, that Ld. Raym. 
nüt cannot be given in evidence againſt the reſt, for it is the party 92 


wilt whom the verdi& is given that can have relief by attaint, ina ag ag 


ach as the reſidue are not prejudiced ; and theſe parties ſhall not be in- 212. 
d red by a verdict they had not the power to controvert. 8 


unt 2Mod. 292. Gilb Rep. 2 Stra. 1151. See Carth. 79 18m. 5 Mod. 386. 2 Jones, 221. z 
Mod 142. L. E. 91. pl. 23. p 


If 2 man has two wives, and be thereof convicted, and dies, and the; Mod. 164. 
zond wife claims dower, the verdict and conviction cannot be given in Ld. Raym. 


* 8 mi Bp —_— n . 1 © . 
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* dence, but in this caſe the writ muſt go to the biſhop ; for whether the - ee 1 

ange be lawful or not, is the point in controberſy, and that is of eccleſi- 12 Mod. be 1 

by lil juriſdiction, and is not to be decided at common law. 40. 319. 
339.432. 

b. 11 Mod 224. to Mod. 385. 8 Mod. 181. Gilb. Rep. 156., &c, Fitzgib. 164. 175. 

of ö, Kc. 204, &c, Stta. 79. 2 Stra. 960, 961. 

| 


ge But the verdict may be made an exhibit in the cauſe before the biſhop 

induce him to believe there was a former marriage. 

The record of a conviction in a civil cauſe, cannot be given in evi- e 
in a criminal proſecution. | 313. ö 

dat this rule of giving verdicts in evidence on the ſame point, is to be Lold How. 

ä Wen with great reſtriftion ; for no body can take benefit by a verdict that = _ hi 

0 dot been prejudiced by it, had it gone contrary ; and therefore if KO 5 —4 

wor for years had recovered againſt F. the reverſionet might give ſuch Hard. 472. 

te; d in evidence, for B. has no prejudice, becauſe he hath the liberty to 

A examine the witneſſes, and to attaint the jury, and it is fit the rever- 


£ 22 . 4 . ; 
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fee Wer ſhould make uſe of the verdict, and have benefit by it, ſince he 
fou been diſpoſſeſſed by the verdict, if it had gone againſt the termor, and 3 
by | fore he may offer it in evidence. So, if there were tenant for life, i 
d 1 reverſion in fee, and B. bring his action in ejectment againſt the tenant ? 1 
lu fe, and a verdict be given againſt the plaintiff, it ſeems that the rever- 3 
po ner might have given this in evidence againſt B., becauſe he would 4 


i been prejudiced in caſe B. had recovered, for his reverſion would 

been turned to a naked right in him. Quere, et vide infra, 

het a perſon that bath no prejudice by the verdict can never give it in Hard. 473, 

00 4 mice, though his title turns upon the ſame point, becauſe if he be an 

ranger to the fact, it is perfectly res nova between him and the de- 

ant, and if it be no prejudice to the plaintiff, had the fate of the ver- 

ken as it would, he cannot be entitled to reap a benefit ; for it would 
| . be 
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Ante, 38. put F. N. in a better condition than J. $. was, for the ſubſtitute of ) 
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be unequal,” that fioee the cauſe is a, neu- matter between the parties 
jury ſhould be ſwayed by any prejudice ;for the letting in of Pre-judgmen 
ſuppoles that the cauſe has been already decided, and that it is no; wi. 
and debated as a new matter, but as the effect of ſome litigiouſneſz in 
defendant that holds out the poſſeſſion, when the cauſe has been decid 
againſt him, and this prejudice ought not to be throdn upon him on a 6 
| inquiry. | 

Thid As if A. prefers a bill againſt B., and B. exhibits his bill, in rely; 
Ruſhworth. to the ſame manner againſt 4. and C., and a trial at law is direQted, ( 
3 cannot give in evidence the depoſitions in the cauſe between A, and J., 
broke and it mult be tried entirely wt res nova. : 
Courier. L. E. 109. pl. 622. 


A. leſſee of B. brings an ejedtment againſt D. and the verdid goes 
the defendant ; this may at any time be given in evidence againſt Bl, 
the poſſeſhon of B,'s lefſee is his own poſſeſſion, inaſmuch as the le 
tenet in nomine alieno, and B. might in this caſe give any thing in e 
dence, as well as the plaintiff himſelf, and challenges might have be 

made to the jury for conſanguinity to B. the reverſioner : now then { 

A. hath the poſſeſſion of J. as his bailiff, if there be a verdi& againſt t 

poſſeſhon, it muſt conclude B., ſince he hath in this caſe, all liberty 

croſs-examine as well as A. himſelf, and by conſequence, this verdid u. 

be evidence againſt any other leſſee of B. | 

Hard. 426. But if there be a recovery againſt tenant for life, by verdict, this is 

per Glynn. evidence againſt the reverſioner, for the tenant for life is ſeiſed in his o ® 

right, and the poſſeſſion is properly his own, and he is at liberty to pray 

aid of the reverſioner or not, and the reverſioner cannot poſſibly contro. 0 

the matter where no aid was prayed, for he had no permiſhon to itt | 
himſelf in the controverſy. | 

2 Roll. If a verdi& were given againſt J. &, and then judgment were are 

Abr. 680. and then J. S. alien to J. M, it ſeems that the verdict given againit 7. bean 

3Mod. 142. may be given in evidence againſt F. V., for the alienation of J. S. ca; 


can but ſucceed into his place, and at the time of the alienation the ven 

might have been given in evidence againſt J. S., and J. S. cannot by 4 

nation deſtroy the advantage that his adverſary ought to derive fron WW, 
verdict; for though J. V. had not the liberty to croſs-examine upon ied 

title, yet J. S. had, and J. N. has but his title, and therefore cannot T7 

| ſuppoſed to make the fact better on the examination. 2 

Per opim. J. On an ancient verdict in probidition, where the cuſtom of tithing i 
Dod. in the out, whether it might be given in evidence agginſt another pariſhioner . 


eh 28 was not party to the verdict, nor had che lands in queſtion, was doubtd Ty 
Rolvend. but by the better opinion it might be given in evidence, becauſe it could the, 


ſuppoſed to have been a contrivance to alter the cuſtom, it appeari%y 

be ancient, and becauſe there can be no other proofs but of this ſort of 

was then thought to be the cuſtom. ; | 

Bull, N. P. The exception of its being res inter alios ada is not allowed agaiol Sint 
233- dicts in caſe of cuſtoms and tolls; for the cuſtom or toll is lex /oct, 2 
Cath. 181. tending to prove that may be given in evidence by any perſon, 2s * 
thoſe who have been parties to ſuch facts or to ſuch verdicts as hare fo 

and determined them. And it is not material in this caſe whether! 


verdicts be recent or ancient. * 
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Mon under the ſeal of the Exchequer, and the inquiſition Tookes v. 
4 . is admiſſible, though not concluſive evidence ; and ſo are — 
frions taken thereon, though the parties in the cauſe had no notice of 1 Burr. 1 46. 
ar any opportunity of defending it. ; 
Mere the fat to be proved is ſuch, whereof hearſay and reputation are Bull. N. P. 
luce, a ſpecial verdict between other parties ſtating a pedigree would 233. 
dence to prove a deſcent ; for in ſuch caſe, what any of the N 
ire dead, have been heard to ſay, or the general reputation of the fa- 
entries in family books, Sc. are allowed. And of this opinion was 
ulice Wright in the Duke of Athol's caſe ; which opinion is generally A 
med, though the determination by the reſt of the court was contrary; as, ; 
as founding themſelves on the caſe of Sir William Clarges and Sherwin, 
u in a trial at bar, the only queſtion was on the legitimacy of the 
4 of Albemarle, and the court would not ſuffer a former verdict be- = 
mother parties concerning other land depending upon the ſame queſtion 
itle to be read in evidence. But there, it did not appear, either from 
fic or verdict, that the fame queſtion was inquired into or determined. 
s, the giving a verdict in evidence to prove a particular fact, viz, 
ubs had a ſon Thomas, is very different from giving it in evidence to 
he opinion of a former jury, which is only their deduction from a 
ey of fads proved to them. N 
xerdict, with the evidence given, in an action brought by the carrier Bull. N. p. 
nods delivered to him to be carried, may be given in evidence in an 243. 
i brought by the owner againſt the carrier for the ſame goods, for it 
1s 0 troop proof againſt him that he had the plaintifſ's goods. , 
Baa verdict will not be admitted in evidence without likewiſe produc- Id. 234. 
ror: copy of the judgment founded upon it, becauſe it may happen that Montgo- 
| wment was arreſted, or a new trial granted. This rule, however, yo ol 
dot bold in the caſe of a verdict on an iſſue directed out of Chancery, 1 745, at the 
ſe i; 1s not uſual to enter up judgment in ſuch caſe ; and the decree of Delegates, 
wrt of Chancery is equally proof, that the verdict was ſatisfactory and 
cant wire, X 
han formation by the attorney general for the king, when the jury are 2 Roll. Abr. 
. N f . - 679. pl. to 
hw give a verdict, the attorney general may withdraw a juror, for this ,,. 


V 

by t of the prerogative, and is in room of the nonſuit of the ſubject, for Me rag 

rom lag cannot be nonſuited, being always in court, and this prerogative is 2 Str. 984. 

pon {ed out of a general reaſon of the king's employment for the publick * Holt tays 
nn0t 


7; anc therefore if he hath failed in any point of proof, ſo that dif- ant N 
Wage may be expected from the verdict, it ſhall be at his election, aſi the 
r be ſhall receive his verdi& or not, and therefore in a ſecond in- judges of 


Won, none of the firſt jury ſhall be admitted to give in evidence, that England, 


WH agreed in their verdict, for ſuch evidence would be of the ſame . it mult 
ould Pt, 23 if the verdict had been given, and thereby the king would be font. WD 

earing lelled of the benefit of his prerogative. ; Carth, 465. 
t of S 2 Keb. 507. 


Wt if the king aliens the eſlate on which the trial was had, ſo that it 


2 Roll. 
aiot 810% private hands, there on a ſecond trial between private perſons, Abr. 680. 
and fi F*enent of the jury may be given in evidence, for the prerogative is — ials per 
25s We ed to the crown, and cannot extend to any private perſon, and there- mats, 
ave fo bey take the eſtate with the diſadvantage of having a verdict againſt 


formation, becauſe as a verdict cannot be given in evidence, with- 679. ©: 3. 
| | out 
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i then on ſuch trial they muſt have the record of the proceedings, on 2 Roll. Abr. 
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out the record, which gave authority to the jury to proceed, no mon 
they give in evidence the agreement of the jury without the recor 
which they were impannelled. : 3 

But a verdict cannot be thus avoided in criminal caſes: for there 
party muſt conſent to the withdrawing of a juror; ſince he is in chars 
and eſtimation ſo highly intereſted, and hath a right, if he fo prefer 
entitle himſelf to a ſolemn acquittal by his peers. 

As to writs, when a writ out of court is only inducement to the 20 

the taking out the writ may be proved without any copy of it, becauſe 
ſibly it might not be returned, and then it is no record, and therefwe 
copy of it is not required ; but where a writ itſelf is the gilt of the dl 
you muſt have a copy from the record, inaſmuch as you are to have the 
termoſt evidence the nature of the thing is capable of, and it cu 
become the gift of the action till it is returned. | 

In an action of treſpaſs againſt a bailiff for taking goods in enecut 
if it be brought by the party againſt whom the writ iſſued, it is ſufficient 
the officer to give in evidence the writ of fiers facias without ſhewing a 
of the judgment. But if the plaintiff be not the party againſt whon 


© writ iſſued, but claim the goods by a prior execution (or ale) that 


„ Guildhall, 


Hol, 
ri. per 
Pais, 227, 


Silby and 
Hinckly, 

Trin. Al, 
1701. per 

Gold. 


1 


Lal. 


Cowp. 19. 


fraudulent, there, the officer muſt produce not only the writ, but a « 


of the judgment. For in the firſt caſe, by proving that he took the g 
in obedience to a writ iflued againſt the plaintiff, he has proved hi 


guilty of no treſpaſs : but in the other caſe, they are not the goods of 
party againſt whom the writ iſſued, and therefore the officer is not 
fied by the writ in taking them, unleſs he can bring the caſe within 131 
for which purpoſe it is neceſſary to ſhew a judgment. 

In plene adminiſtravit, the execution executed cannot be given in 
dence, without judgment, becauſe there appears to be no authority for 
execution without the judgment; for where the execution is of reg 
and the authority for ſuch execution is alſo of 'record, they mult 


appear to the jury, otherwiſe they have not the uttermoſt evidence o 


fact in queſtion, 

In an action brought by an attorney for his fees, it is ſufficient to] 
the taking out the writ by a warrant made by the coroners, for the 
may not be returned of record, and by conſequence is no record, 
then the warrant made by the coroners is ſufficient to prove a title 
fees, for the attorney in this caſe is entitled to his fees, whether the 
be returned or not. 

Among the records of the kingdom are to be ranked the journals of 
Houſe of Lords. And a copy of the minute book of the Houſe of 
may be given in evidence; for as Lord Mansfield ſaid, © The minut 
« the judgment are the ſolemn judgment itſelf ;” not a word is added 
the journals, and a copy of them may certainly be read in evidence, 
inconvenience would be endleſs if the dag: were to be carried all 


Doug}. $94- the kingdom, Formerly a doubt was entertained whether the mind 


the Houſe of Commons were admiſhble ; becauſe it is not a coun 
cord; but that doubt ſeems now to be done away: and thoſe of the 
of Lords have always been admitted even in criminal caſes. : 
The things that ſtand ſecond in point of probability are all publick 
ters that are not of record. 
The publick matters that are not of record all come under this 5 
definition: they muſt be ſuch matters as have an evidence in ten 


X 


EVIDENCE. 


4. not e an illuſtration from any other thing; ſuch are the copies 
a4 tranſactions in — and the like; and the copies 
ſocb matters may be given in evidence, inaſmuch. as there is a plain and 
beet proof; for the matters themſelves are ſuppoſed to be ſelf-evident, | 
ty conſequences when a copy of them is produced upon oath, you 
+ full proof, becauſe you have proved upon oath a matter which when 
ciced would carry its own light with it, and, by conſequence, would 
ed no proof, | 


ne of the thing is capable of, for theſe teſtimonies themſelves muſt be 
ter than the copies of them. | | | 
Io this the anſwer is, that the copy upon oath is reckoned as an equiva- 
to the thing itſelf; and the teſtimony itſelf muſt not be rigidly required, 
«ſe ſince theſe matters lie for the publick ſatisfaction, every man has a 
to their evidence, and in ſeveral places they cannot be at the ſame 
and therefore the things themſelves cannot be demanded but only 
copies of them. | 
The firſt ſort of teſtimonies that are not of record are the proceedings 
the court of Chancery on the Exgiiſb ſide. | 
The reaſon why the proceedings in Chancery and the rolls of the court Co. Lit. 
zot records is this, becauſe they are not the precedents of juſtice ; for 200. 2. 
woceedings in Chancery are founded only on the circumſtances of each 
te caſe, and they cannot be rules to any other; and the judgment there 
um equum & bonum, and not ſecundum leger & conſuetudines ; and 
reaſon why any record is of validity and authority is, becauſe it is de- 
tive of the ſenſe of the law, and is a memorial of what is the law of 
nation; now Chancery proceedings are no memorials of the laws of 


Com. c. 27. 


Nov becauſe theſe ſeveral proceedings before · mentioned are not records, 
ue by conſequence, not ſuch memorials as are lodged inſeparably in 
certain place, but are transferable from one place to another, and there- 
muy be themſelves given in evidence. 
de bill in Chancery is evidence againſt the complainant, for the allega - Chan. Car. 

of every man's bill ſhall be ſuppoſed to be true; nor ſhall it be ſup- 64, 65. 
010 be preferred by the counſel or ſolicitor without the party's privity, 2 Sid. 221. 
"therefore is evidence as to the confeflion and admittance of the truth of 2, . 
aft by the party himſelf; and if the counſel bath mingled in it what Nar Ch. 
bit true, the party may have his action: but where a bill is exhibited, Rep. 102, 
dere are no proceedings upon it, then it cannot be given in evidence, | 
they prove a privity in the party, for a man may file a bill in another's Chan, Caſ. 
o rob him of bis evidence by a ſham confeſſion ; and therefore a bill 64, 65. 
nthout any proceedings upon it has not the force of an evidence, for 
kan can ſuppoſe that the party did himſelf file the bill, for the bill, 
ut any proceedings to bring the adverfary to anſwer it, is of no uſe to 
ny, and therefore it muſt be ſuppoſed rather to be filed by a ſtranger 
dim an injury. This is accounted to ſtand in point of credibility in 
circumſtances, as a confeſſion by letter under the 's own hand 2 Sid. 221. 
lo body ſaw the writing of it, though ſome have ranged it in an in- Keb. 780. 
degree, becauſe the one js the party's own immediate confeſſion, and 1 * 
ber it only the counſel's draught; yet it ſeems the allegation in a 
juſtice, that amounts to the confeſſion of any fact, ought to have 

ht and authority with it than any private owning, 
a, VI, Ii But 


zu here it will be objected, that this is not the utmoſt evidence that the ObjeQi b Gi 


ind, becauſe the chancellor is not bound to proceed according to But ſee 3BL. - 
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Bull. N.P. Bot a mere general ſagpeſtion of facts, in order to a diſcovery, hull 
235. de read io evidence; for this is no more than a ſurmiſe of the counſe 
| order to come at facts: otherwiſe, of a fact ſtated in che bill on which l. 
| _ plaintiff founds his prayer for relief. | | 7 
Keb. 130. If a patron ſues a fimoniacal bond, and the parſon prefers a bill in Cb 
2 Sid. 22r. cery to be relieved, the bill and proceedings upon it ſhall be given in en 
: dence on ejectment to make void the parſon's living. | 
Godb. 326. And if the bill be evidence againſt the complainant, much more is i 
I. B. 106. anfwer againſt the defendant. and carries ſtill a higher weight of probabi 
| pl. 7 along with it, becauſe this is delivered in upon oath, and therefore over u 
aʒͤbove the ſingle confeſſiom it has an authority from the ſanction of 
oath. N OTE 8 25 
' Brochman's But when you read an anſwer, the confeſſion muſt be all taken topethe 
cafe, Trin. and you ſhall not take only what makes againſt bim, and leqve ont ul 
| Tor. makes for him: for the anſwer is read as the ſenſe of the party hin 
| . and if it is to be taken in this manner, you muſt take it entire and u 
288. broken. ; H 88 
5 Mod. 10. See Ch. Caf. 154. / | . 


2 Vent ha, An infant's anſwer by his guardian ſhall never be admitted in erden 
3 Mod. 59. againſt him on a trial at Jaw, for the law has that tenderneſs for the affa 
Carth. 79. of infants, that it will not ſuffer them to be prejudiced by the guardian 
1 oath, for the authority the law gives to the guardian is for the infant: 
| 1206. pl. 59. nefit, and not to his prejudice, and therefore the infant cannot be hun 
Anſwer of 4 the guardian's oath. IED | 

_ Feme covert, ſee 3 Will, Rep. 238. Salk. 350. Vern. 60, 109, 110. 


Bull. N. P. The anſwer of the truſtee can in no cafe be admitted as evidence apa 
7 4 the cefluy que irt. | 

Anon. A. bill was brought by creditors againſt an executor, to have an accc 

0 the perſonal eftate, the executor ſets forth by anſwer, that there 
Conn 1 100l. left by the teſtator in his hands, and that coming afterwards to 

. vp his accounts with the teſtator, he gave bond for 1000!/., and the ol 

| tool. was given him as a gift for his trouble and pains taken in the teſlatd 
buſineſs, and there was no other evidence in the caſe, that the 1100! 

depoſited but merely by the executor's own oath ; and it was argued! 

the anſwer, though it was put in iſſue, ſhould be allqwed, ſince there 

the ſame rule of evidence in equity as at Jaw ; and therefore if a man 

ſo honeſt as to charge himſelf when he might roundly haye denied it 

no teſlimony could have appeared, he ought to find credit where he ſve 

in his own diſcharge. : 

But it was anſwered and reſolved by the court, that when an anſwer 
E in iſſue, what was confeſſed and admitted need not be proved, 

xhoved the defendant to make out by proofs what was inſiſted upon by 

of avoidance; bat this was held under this diſtin&ion ; where the © 

dant admitted a fact, and inſiſted on a diſtin fact by way of avoids 

there, he ought to prove the matter of his defence, becavſe it may be 

bable that he admitted it out of apprehenſion that it might be proved, 

x therefore ſuch admittance ought not to profit him ſo far as to pals tor! 

En whatever he ſays in avoidance ; but if it had been one fact, as if the: 

dant had ſaid the teſtator had given him i oO. it ought to bave been 

unleſs diſproved, becauſe nothipg of the fact charged is admitted, and 
plaintiff may diſprove the whole fact as ſworn, if he can doit ; but" 


o 


— 


* 
* 5 # * 
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Achat here the probability was on the defendant's fide, becauſe he did 
ke a bond for this ſam as for the reſidue, but the Chancellor ſaid there 
\ ſome preſumption in that, but not enough to carry fo large a ſum 
Aout better atteſtation, . „ 8 
lun information for perjury, an anſwer may be given in evidence with- 3 Mod. 1 16, 
aß perſon to prove that the defendant ſwore it, for the identity may be 117. See 
wed by many things out of the anſwer itſelf : beſides, the party is Ld Raym, 

: . 451. 21d. 
leed to ſign his anſwer ; and the perjury may be further illuſtrated by Raym. 8 wy 
compariſon of hands, which poſhbly may be "evidence in concurrence 936. 1221, 
+ other proof, that out of the anſwer itſelf evince the identity of the 12 Mod. 


+ 


, 


2 


511. , 
10 Mod.) 4. 


108, 109. 194, 195. 3 Will, Rep, 296. Stm. 546. 


Although an anſwer is good evidence againſt a defendant, yet it is not Bull, N. P. 
"| his alience : nor is it any evidence for the defendant in a court of 37 | 
{except ſo ordered on an iſſue out of Chancery) unleſs the plaintiff 
it evidence by producing it firſt, As, where on an iſſue out of _ Te 
. "x ir Thomas 
uncery to try the terms of an agreement, which was proved by one Whitmore 
es, but denied by the defendant, the witneſs being dead before the Salop. 1747 
the plaintiff was under the neceſſity of Pot the bill and anſwer 
der to read his depoſition, and by that means made the whole anſwer | 
tence, which was accordingly read by the defendant. But where an Sparin v. 
ver in Chancery of the witneſs was produced to ſhew him incompetent, Drax, M. 
ring there ſworn that he had an annuity out of the land in queſtion, CB 6 — 
Serjeant Maynard inſiſted to have the anſwer read through, the court * 
kd it, as it was produced only to ſhew that he was not a competent wit- 
kin the cauſe, and not to prove the iſſue. 
Analogous to this is a man's own voluntary affidavit, which may alſo be Brochman's 


Bat k 7 caſe, Trin, 
ia evidence againſt him. | Aſfl. ror. 
8 fer Gold. Str. 35. Will. Rep. 675. 


In there is a very great difference between the evidence of an anſwer, 
that of a voluntary affidavit. | 
An anſwer cannot be given in evidence without producing the bill, be- Michael- 
vithout the bill there does not appear to be a cauſe depending. But was Term, 
der be proof by the proper officer that the bill has been ſearched ; + 
digently in the office, and cannot be found, there, the anſwer hath jater Roch 
allowed to be read without a fight of the bill; and this Lord Chan- & Riz, Ad- 
r Eroderick allowed, though the loſs of the bill was not proved by the 8 
r officer, but by the clerk only who wrote in the office, and ſwore he & 14 
hed carefully with the officer and could not find the bill. ' 4 
anſwer is proved by ſhewing the allegations in the court, vis. by Hil. Af. 
ng the bill which is the charge, and the anſwer which is as it were the 170. 
ce to the bill; and this in civil caſes ſhall be intended to be ſworn, 
ue the proceedings upon ſuch defence are upon oath. And fince the 
dings of any court of judicature within the kingdom are good evi- 
in ther courts, and the proceedings in this caſe are upon oath, it 
of conſequence, that in all civil caſes the anſwer is to be taken as 
Wh, without any further proof but from the proceedings in the 


ug roluntary affidavit is not part of any cauſe in a court” of juſtice, Ven. 53, 
Uereſore it muſt be proved to be 27 ; for if you only prove it * Sol 
| 0 | Bf 734+ 


' 547, 355. or letter is a bare acknowledgment under the hand of the party, and 4 


FF 3 Mod. 36.- 9 Mod. 66, 11 Mod. 210. 262, 12 Mod. 136. 231. 30s. 310. 319. 339. 34 3 


— 


83 Mod-116, The ſecond difference between them is, that the copy of an anſwer 
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aſe in the 


— 


* 


Ld.Raym by the party, the proof goes no farther than to ſuppoſe it as a note br 1 
8 1. and as ſuch you may not give it in evidence without more proof, for i's 
$91, 603. is no more unleſs you prove it to be ſworn alſo, for it cannot be preſyn 
2 N to be ſworn, being not ſiled as an oath in a court of juſtice. 

394. 414. 494: 300. 521. 555- 5bs. 579 607. L. E. 121. pl. 92. 


Brauch are the affidavits made before a Maſter in Chancery by the w 

ol the eſtate, in ſatisfaction of the purchaſer, that the eſtate is free 

all charges and incumbrances. _ | | 

Vieary's In an action of covenant brought againſt two, the affidavit of on 

them was given in evidence as an acknowledgment of them both, bee; 

the acknowledgment of one of them where they had a joint intereſt 

be looked upon as a truth relating to them both, and the conlideratis 

the matter is to be Jeft to the jury how far it is evidence againl 
other. | 


Exch. 


Aue, 54. be given in evidence, but the copy bf a voluntary affidavit cannot; 
11 reaſon is, becauſe the anſwer is an allegation in a court of judicature, 
being matter of publick oredit, the copies of it may be given is end 

for the reaſon formerly mentioned. But a voluntary affidavit hath ng 

tion to any court of juſtice, and therefore is not entitled ro publick e 

alva being a private matter, the affidavit itſelf muſt be produced as the 
Bull. N. P. evidence. Beſides, it muſt be proved to be ſworn, which it cant 
22 unleſs it be produced. Therefore, where in an action for a malicion 
Robinſon ſecution, the plaintiff to increaſe damages offered the office copy « 
Tr. 12 G. 1. affidavit made by the defendant in Chancery of his being worth 2 
Lord Raymond refuſed to let it be xead, and the plaintiff was oblige 

ſend for the original which was filed in Chancery. And notwithſty 

the office copy of an anſwer may be given in evidence in a civil ſuit 

will not be ſufficient on an indictment for perjury, though perhaps ſuch 

would bg ſufficient for the grand jury to find the bill; but upon the 

| the origfhal muſt be produced, and poſitive proof made that the defet 
3 Mod.116. was ſworn by a witneſs acquainted with him. But proof that aj 
« "1 calling himſelf J. S. was ſworn, and that he ſigned the anſwer (or 
| vit), and proof alſo by another witneſs of the hand-writing, would be 

2 Burr. ent. So, an anſwer being brought out of the proper office, and jura 
1189. the. maſter's hand, and proof of its being ſigned by the defendant by 
; olf his hand-writing, is ſufficient to prove it ſworn: by him even on 
z Md. 41. dictment for perjury. But no return of commiſhoners (or of a Mal 
| Chancery) of the party's ſwearing will be ſufficient, without ſome 
| proof of the identity of the perſon, | 
Style, 446. But the voluntary affidavit of a ſtranger can by no means be gif 
evidence, becauſe the oppoſite party bad not the liberty to crols-exatt 

The next thing is the depoſitions z and here we muſt in the fil 

- conſider what rank they ſtand in, in point of credibility. To en 

this matter we muſt give an account of their original uſe. They e 

came over to us from the civil law. It is very plain that the pal 

bited their interrogatories upon their ſeveral allegations, but that 

neſſes were privately examined upon theſe interrogatories by the fan- 

that tried the cauſe ; ſo that the courſe anciently among the Rona 

different from the modern pleadings of the Chancery, where dle 


| 
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vines is ſtated by the examiner, on which the Chancellor. is to +. 


Fat this which I have mentioned was the ancient courſe of the civil Pig. r. 2a 
' is very plain from Adrian s epiſtle to Varus the 275 of Cilicia, Tu 2 * 1 
wir ſcire potes quanta fides habenda ft teflibus, qui & cujus dignitatis, & ole 
* -fimationis n, & qui ſimpliciter viſi ſint dicere, utrum unum eundemque 

lulu ſermonem attulerint, an ad ea qua inter rogaveras, ex tempore veri. 
1a reſponderint. 7 0 ; 1 | el n 

Now theſe examinations were firſt made privately, that the judge might 

be firſt place be poſſeſſed of the naked fact, and the ſenſe of theſe 

ſes was after taken in writing, and then publication paſſed, that the 

js might have all due aſſiſtance from the obſervation of the advocate, if 

ad not ſufficiently compared and weighed the examination. As the 

of the civil law thus ſtood when the judges viewed the behaviour of 

ati vitneſſes, there is very little difference between this trial and that of 

rm, fave only that this ſort of trial by jury is much more ſpeedy, and 

vidence is more entire, whilſt in the other way the judges take up the 

ence at one time and the gloſs at the other, and ſuch breaking of the 

not; gence may be dangerous to a weak and leſs conſidering judge: beſides, 

ure, judge not being of the neighbourhood cannot fo eaſily diſtinguiſh the 

end lit of the witneſſes, and upon this account alſo the trial by jury is pre- 

| ns de to the examination of the civil law when under the belt regulas 

; the , no doubt, in our Chancery proceedings the witneſſes were formerly 
canfW@nined by the maſters, who fat in the court to inform the Chancellor 

ciom heir credibility, till cauſes ſo multiplied, that the maſters were ems 

ed in other affairs, and fo the examination of witneſſes was left to the 

1 265 aminers. is 

Nov, Goce this practice has been uſed, no doubt, but that the credit. of 

poſitions cæterit paribus falls much below the credibility of a preſent. exa- DT 
nion vi vd voce, for the examiners and commiſhoners in ſuch caſes often x 
ſuch WES up ſecret examinations, and give a quite different air to them from 

n the t they would have, if the ſame teſtimony had been plainly delivered 

defer the ſtrict and open examination of the judge at the aſſizes. 

t A though the depoſitions fall ſhort of examinations vivd voce, yet they 

| © ſuperior to what a witneſs ſaid at a former trial; for what is reduced 

d be ming by an officer ſworn to that 8 from the very mouth of the 


* 


jura g, is of more credit than what a ſtander-by retains in memory of the 

int by &th; for the images of things decay in the memory, by the perpetual 

u on e of | 0 ; but what is reduced to writing continues conſtantly © : > 
a Mal ne; ſo that we cannot be certain on a verbal atteſtation, but that 


ſome arcunſtances of the fact may be loſt in the recollection. We muſt 1 
een place fee in what caſes depoſitions may be read. 1 
be zu They may be read where the witneſſes are dead, for where the wit · Godb. 192. 


exam 8 living, they are not the beſt evidence the nature of the thing is 2 

he fir | of, and therefore -cannat be read, but where the witneſa is dend, b 920. 

o ei eſction is allowable: for as records are the invention that perpetuate K. *. 48. 

e e cifons of law, ſo are depoſitions the only method to perpetuate the 2 Bac. Abr. 

pare ry of the fact, and therefore they muſt be truſted where the witneſs is 306. | Gild. 

that v being. x — wh 2 | 
276. 


6. 4 Mod. 146. 8. C, Show. 363. 2 Salk. 555. 691. T. Raym. 170. See Hob. 13 
Rep, 679. Hudr. 232. 315. T. Raym. 335 336. Lil. Abr. 388. 554 3 Mod. 9. 163. 27> 
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Sodb. 326. 2dly, Where a'witneſs is ſought and cannot be found, you may, w 
; K E. 106. oath of the matter, uſe his depoſitions ; for when jt appears by oath l dſo 
* . he cannot be found, it is the beſt evidence that poſſibly can be bud of NP" 
matter; for when a witneſs is ſought and cannot be found, he is ix 


Tame circumſtances as to the party that is to uſe him, as if he w. pai 
” dead. 1 
82 283, zaly, If it be proved that a witneſs was ſubpœnaed and fell fick by 1 


24. way, his depoſition may be allowed to be read, for in this caſe the deny 
11 Mod, - s | 8 s N "1 
210. 225, tion is the beſt evidence that poſſibly can be had, and that anſwerg\what | | 
226, 263 law requires. | 
Fitzgib.197. * uy 
12 Mod. 215: 231. 305. 319. 339. 375-403. 60. Will. Rep. 288, 289. 414, 416,557 11 
Rep. 563. Ld. Raym. 729, 130. 734, 735. 2 Ld. Raym. $73. 1166. 1371, Vern, 311, 
pre. Ch. 64. Eq. Abr. 227. 2 Stra. 920. L. E. 280. pl. 13. 


Chan. Cal. But depoſitions taken thirty years ſince were admitted to be read 
a 9 Chancery, though the parties were not the ſame, inaſmuch as the ee 
pl. 2. 1- related to the fame land, and the tertenants were parties to it, and th 
| witneſſes were ſince dead, the. plaintiff's title then not appearing. 
this is an indulgence of the Chancery beyond the ftri& rules of the « 
mon law, and is admitted for the pure neceſſity, becauſe evidence ſc 
not be loſt ; beſides, Chancery hath great faith in its ownexaminers, » 
are ſuppoſed indifferent perſons that by themſelves take the ſenſe of 
parties ſtrictly, ſo that by that means the depoſitions ſtand the fairer i 
| read at any time. 9vere. 
Hard. 47%. Athly, A depoſition cannot be given in evidence againſt any perſon 
was not party to the ſuit, and the reaſon is, becauſe he had not liberty 
croſs-examine the witneſſes, and it is agaioſt natural juſtice that 21 
ſhould be concluded in a cauſe to which he never was a party. 
Thid, 5thly, A man ſhall never take advantage of a depoſition that was 
But in cafes party to the ſuit ; for if he cannot be prejudiced by the depoſition, he f 
or 22 never receive any advantage from it, for this would create the greatel 
es in 90 chief that could be; for then a man that never was party to the Chat 
neral, in all ry proceedings, might uſe againſt his adverſary all the depoſitions that 
caſes where againſt him, and he in his own advantage could not uſe the depoſitions 
g ee made for him, becauſe the other party not being concerned in the ſut | 
_ evi- not the liberty to croſs-examine, and therefore cannot be encountered 
dence, de- any depoſitions out of the cauſe. * 
poſitions, under theſe circumſtances, may be given in evidence. 


Raym. 335." Gthly, tons before an anſwer put in are not admitted to be re 
a wy 14, unleſs the defendant appears to be in contempt, for if a cauſe do not app 
25 \ to be depending, then, are the depoſitions conſidered as voluntary afidim 
for unleſs a ſuit is ſhewn to be commenced, it doth not appear that 
adverſe party had liberty to eroſi· examine: but if the adverſe party 
Contempt, then the depoſitions of the witneſſes ſhall be admitted, for th 
It is the fault of the objector that he did not croſs.examine the witoe! 

- _ ._ fince he would not join the examination of the witneſſes. - 
Ch. Caf. When the bill is diſmiſſed, the rule as to the reading of the depot 
175. Ld. is this: where the bill is diſmiſſed becauſe the matter is not proper for eq 
22 — 4 to decree, yet the depoſitions on the fact in the cauſe may be read at 
andMiddle- Wards in'a new cauſe between the ſame parties: for though the matt 
ton, not proper for equity to decree, yet there was a cauſe properly 
: court; for it is proper for the juriſdiction of equity to conſider how far 
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„ ought to be related and moderated ; and where there is a cauſc properly 
fore the court, for whomſoever that cauſe be decided, yet the depoſitions | 
i that cauſe wuſt be evidence, as well as in all others. | 
But if a cauſe in equity be diſmiſſed, for the irregularity of the com- Cha. Cafe 
ot, the depoſitions in that cauſe can never be read ; as where a deviſee, . 
© a ſuit pending by his deviſor, brings a bill of revivor, and ſeveral de- 
lions are taken, and then the cauſe on the hearing is diſmuſſed, becauſe 

Leriſce claiming as a purchaſer, and not by repreſentation, cannot bring a 

vl of revivor ; in this cafe, and in a new original bill exhibited, the 

briſee cannot uſe the former depoſitions ; for in the farit cauſe, miſtaking 

& bill that he ought to bring, there was no complaint before” the court, 

ie the court doth not allow any deviſee to complain in that manner by 

wit of repreſentation, and there being no cauſe regularly before the court _ 

pre could be no depoſitions in it. | 


| croſs cauſes in equity, an agreement was proved in one of the cauſes,” . 236. 

al in that cauſe it was not ſet forth in the allegations of the bill or an- | 
t: in the other cauſe the agreement was ſet forth in the bill, and not 

bored in the cauſe 3 and an order was obtained before publication, that 
tte fame depoſitions ſhould be read in both cauſes : and by the better 
don this might be, but ſince the order was before publication in the 
od cauſe, the defendant had liberty to croſs-examine the witneſſes on 
ich particulars he pleaſed, and the fight of the depoſitions was to His 
* otage. 1 

I witneſs, after his depoſition taken, become intereſted, bis depoſi- 1 Salk. 288. 
u (hall not be read ; for the intent of taking ſuch depoſition is only to 
ppemate bis teſtimony in caſe the witneſs die. an . 
|f a witneſs be examined de bene efſe, and before the coming in of the Hard.-315. 
wer, the defendant not being in contempt, the witneſs die, yet his * . 
joſtion ſhall not be read, becauſe the oppoſite party had not the power 44. Po : 
þ croſs-examine him, and the rule of the common law is ſtri& to this, 2 Will.Rep. 
| no evidence ſhall be admitted, but what is or might be undes the 56g, I. E. 


mination of both parties. er. pl. 7a. 
But in ſuch caſes as theſe, the way is to move the cours of Cha * Jon. 164. 
ſuch a witneſs's depoſitions ſhould be read, and if the court ſee cauſe, 11 * 3˙ 


vill order it, and this order will bind the parties, to aſſent to the 
Wing of ſuch depoſitions, though it doth not bind the court of ni privs r 
| this is thought juſt, becauſe the witneſſes are examined by the officers 

the court, who are ſuppoſed to favour neither party. | 

Formerly, wy did not enrol their bill and anſwer, but as it ſeems the 2 Fed. 30. 
Is left looſe in the office with the clerks of the office, aud was ner 
nby (&je& to be loſt ; and therefore ancient depoſitions may be given 
endence without the bill and anſwer. So, depofitions taken by the Hob. 11a. 
mand of Queen Elizabeth, upon petition, without bil! and anſwer, 

, upon a ſolemn hearing in Chancery, allowed to be read. | | 
The ancient practice was alſo, that they never publiſhed the depoſiti- Pries of 
bin the lifetime of the witneſſes, becauſe the depoſitions in perpetuans Chan. 7. 
lnneriam were of no uſe till after the death of the witneſſes ; but this 

ce was found very inconvenient, becauſe witneſſes became thereby 

mn ſwearing whatfoever they pleaſed, inaſmuch as they could never 

| re pe perjury, the effect of their oaths not being known till 

= Mr deaths. 

On an information for perjury, the depoſitions in Chancery ſigned by 3 Mod.116, 
Weners are not ſufficient evidence, without proof, that the mou OY 
wore 


* 


ſwore them; for there is no proof of the identity of the perſon, bn 
,, the compariſon of hands, which is not 'a ſufficient evidence in a crinis 
caſe (a). for another man might perſonate me, and thereby ſubje& me 

- - the penalty of perjury. ö N 
| From what has been ſaid, it is evident, that a voluntary affidavit 6 
er, mow a maſter in Chancery is no evidence between ſtrangers, becauſe here 1 
verel, eroſs- examination, ſince there appears to be no cauſe depending ; 4 
4Mar.1716, therefore ſuch evidence cannot be admitted, except in thoſe caſes whe 
at Dele-  a'confeſhon of the perſon making the affidavit - would be evidence, 
88 where a widow came for adminiſtration, the marriage being conteſted, 
K. B. a; {8 affidavit of the man himſelf was read. So, on an iſſue directed ou 
| Chancery to try the legitimacy of the plaintiff, the father's oath; beforet 
| judges on'a private bill was allowed to be evidence. | 
Bull N. P. As the Giritual courts are not of record, depoſitions taken in thy 
24% 50. cannot be read in evidence, though the witneſſes be dead. 

Lit. Rep. 167. | \ | 

2. Lev. 180. Depoſitions taken before commiſſioners of bankrupts cannot be read 
TIO evidence, becauſe there cannot be a croſs-examination. However, by 
]. Ana ſtatute 5 C. 2. c. 30. f 41. which directs proceedings on commiſſion 
I, Wilſon, bankrupt and the certificates to be entered of record, true copies lip 
Dougl. 244 and atteſted as therein required are to be given in evidence. "ber 
e an office copy of the depoſition of the witneſs who ſwore to the aft 
worthy, bankruptcy was admitted after the witneſs's death, to be evidence to pr 
s Term the preciſe time when the act of bankruptcy was committed, ! 
Rep. 366. where an examinant produces a deed before the commiſſioners, un 
which he claims a title to the bankrupt's goods, the examination may 


uſed afterwards in a queſtion between him and the aſſignees as eride 


againft him to prove the execution of the deed, without calling the 
ſcribing witneſs. | 9 7 


If witnefles examined on a coroner's inqueſt be dead, or beyond 

| their depoſitions may be read; for the coroner is an officer appointed 

behalt of the publick, to make inquiry about the matters within his 

diction; and therefore the law will preſume the depoſitions before bim 

be fairly and impartially taken, And by i P. & M. c. 13. and Þ, 

M. c. 10. juſtices of the peace ſhall examine of perſons brought bel 

them for felony, and of thoſe who brought them, and certify ſuch 6 

_ mination to the next gaol-delivery ; but the examination of the prik 

ſhall be without oath, and the others upon oath, and thoſe examina 
mall be read agaivſt the offender upon an indictment, if the witoefl 

Wookork's dead. However, if the offender be not preſent at the time. when 

Leach': Witneſſes are examined againſt him, the examinations cannot be rece 
; Caſes, 397. in evidence. | | 
12 Mod. Another way of perpetuating the teſtimony of a perſon deceaſed: 
. oy | giving the verdict in evidence, and the oath of the party deceaſed. \ 
Barnard, Jou give in evidence ny matter ſworn at a former trial, it muſt be be! 
K. B. 243. the ſame parties, becauſe otherwiſe you diſpoſſeſy your adverſary f 
liberty to croſs- examine: beſides, otherwiſe you cannot regularly gie 

verdict in evidence, and where you cannot give the verdict in eyidet 

you cannot give the oath on which it was founded, for if you cannot 4 

there was ſuch a cauſe, you cannot ſhew that any perſon was ex 

ia that cauſe, and without ſhewipg there was a cauſe, no mans 040 


% 


ben io eridence, inaſmuch. as it appears to be merely a voluntary 


— 4 man himſelf that is living has ſworn at one trial, can never be 12 Mod. 
© in evidence at another trial to ſupport him; though'what the witneſs wn Tri. 
cd in diſcourſe may be given in evidence to ſupport” him; becauſe 265 NEN 
me oath at another trial is no evidence of the truth of any man's 2 Hawk. 
zring ; for if a man be of that ill mind to ſwear falſely at one trial, he P. C. 430. 
4 the ame on the other on the ſame inducements ; but what a man * 
in diſcourſe, without premeditation or e pectation of the cauſe in 384. 
bo, is good evidence to ſupport him: but if a man hath ſworn at 
ria) different from what he hath at another, this is good evidence as 
« diſcredit. h . * 
Nau was ſworn in a trial at bar in C. B. between the ſame parties Green v. 
the lame iſſue, and he was ſubpœnaed by the defendant to appear at a Co, 
und trial in K. B. and his charges were given him; but he not appear- —— 1A Y 
ſons were admitted to give evidence of what he ſwore in C. B., Bull. N. P. 
the court ſaid, they would preſume he was kept away by the plaintiff's 243. 
dee. This preſumption was ſtrengthened by his having been produ- 
d by the plaintiff at the former trial. : 
00 an appeal of murder, the appellant cannot give in evidence the in- 2 Sid. 325. * 
nent, and what a perſon deceaſed ſwore at the trial; for in this caſe 2 Hawk. 
hare already ſhewn that the inditment cannot be given in evidence 3 
wit the defendant, and, by conſequence, the oath cannot be given in 31. pl. 66. 
en the indictment: beſides, the appeal is tried as a new cauſe, 2 Roll. Rep. 
{therefore it is neceſſary to have his accuſers face to face. - 469,461. 
| See 2 Keb. 
lf the iadictment be given in evidence for the priſoner, and the oath 3 
i perſon deceaſed, the account of that oath muſt be upon oath; for L. E. 31. 
ing can be given in evidence as an oath but upon oarh. pl. 66. 
Adecree in Chancery may be given in evidence between the ſame 2 Mod. 231. 
es, or any claimiog under them, for their judgments muſt be of 2 Str. 969, 
hority in thoſe caſes where the law gives them a juriſdiQion ; tor it Nn 227; 
re very abſurd that the law ſhould give them a juriſdiction, and yet &c, Ch. 
| ſuffer what is done by force of that juriſdiction, to be a full proof, Pre. 59.64. 


_ ſuppoſe they were incompetent judges, where, they had 17% 21 5 

a Mg 9 PL 43, 44- 74. 

J 109. 126. Vern. 53. 413. 2 Vern, 40. 591. 547. 855. 603. Fitzgib. 19). . Raym. 

. 935. Will. Rep. 414, 45. 8 Mod. 75. 181. 322. 9 Mod. 66, 11 Mod. 210 to 

id. Eq. Rep. 2. 203. &c. 12 Mod. 24. $5. 136. 215. 231. 305. 310. 319. 339. 342, 

5. 394- 41 4. 494 500. $21. 555. 565: 579. 607. Stra. 95. 162. 308. See Bainard, K. B. 
þ 2$tra. 960. 151 1242. 2 Roll. Abr. 679. L. E. 125. pl. 101. 5 5 
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dar decreral order in paper with proof of the bill and anſwer, or with- 1 Ked. 3. 
ſeh proof (if they are recited in the order) may be read. 1 | 
ver a matter comes to be tried in a collateral way, the decree, Bull. N. P. 
ence, or judgment of any court, eccleſiaſtical or civil, having compe- 244; 
A juriſdiction, is concluſive evidence of ſuch matter; and in the caſe Ambl. 756, 
determination be final in the court of which it is a decree, ſentence, 
Agent, ſuch decree, ſentence, or judgment will be concluſive in an 
Pe court having concurrent juriſdiction. But here the following dil. 
dom muſt be attended to.—The judgment of a court of ' concurrent Per De 
ton direly upon the point, is as a plea, a bar, or as evidence con- ms 
ie between the ſame parties, upon the ſame matter direAly in point in an0- 261, Ce. 
| 225, Lane 


Age + + "EVIDENCE. 


v. Degberg, ther court. Aud the jadgment of a court of excluſive juriſdigion 4 
"\ H. 12 W. on the point is in like manner concluſive upon the ſame on 


N. . fame purtia coming incidentally in queſtion in another coun for 4 0 
28bow 2 32. rent purpoſe. But neither the judgment of a court of coneurtem x 
Carth. 32. cluſive juriſdiction is evidence of any matter - which came collgwel 1b 
Coup. 315. queſtion, though within their juriſdiction; nor of any matter inciden 
Bull. N. F. cogniſabls, nor of any matter to be inferred by a from the | 
A'S. 8 y rgument from the 
1 Selk. 290. ment.  - 5 | | 
1 Show. 6. As che proceedings in the ſpiritual court, theſe are in caſa n & 
monial Mid teftamentary, and all other eccleſiaſtical cauſes, How! 
-courts. gained the juriſdiction in cauſes teſtamentary, which was origy 
of temporal conuſance, is not here to be conſidered further than iv 
fary to determine the weight of credibility that is to be given to thei 
tences. The way of authenticating teſtaments by the civil law vn 
The teſtator and his witneſſes ſubſcribed the will, bound it up and {e i 
it with their ſeals: after the deceaſe of the teſtator it was opened in a 
preſence of the prætor, and he delivered copies of it, and kept the « 
nal in a public treaſury ; and hence it is, that the ſpiritual court ker 
original will, and gives out the probate, which is but a copy of the 

- under their ſeals. * | 
HS, But originally among the Germans, the goods as well as the feud hol 
| | belonged to the lord: afterwards it was thought fit that the feudary L. 
6 diſpoſe of them, and then the will was proved in the country courts by 
'» the alderman and biſhop, and if any man died inteſtate, they were d 
buted among his kindred : but after the Conqueſt, the probate of the 
and the commiſhon of adminiſtratioa was indulged to the biſkop, 
never had it in the times of the empire, under pretence that the pre 
would be better made for the ſouls of the deceaſed. If the ſpiritual di 
exceed their commiſſion, they have plainly no authority, and there 
they mult confine themſelves to the bequeſt of the perſonal eſtate: | 
tte feud was not deviſable uotil the 32 H. 8. for reaſons mentions” 
..- > {anotherplace, g | 
Roll. Abr. Therefore, if a man deviſe lands by force of the Ratute of wills, « 
on Nor cuſtom, the probate of the will in the ſpiritual court cannot 'be grails 
jira evidence, for all their proceedings, ſo far as they relate to the lands, 
tion of the plainly coram non judice, for they have no power to authenticate any 
will under deviſe, and therefore'a copy produced under their ſeals is no evidence 


.the great. 
ſcal be evi - 1 9 x 


oe of it: Comb. 46. in queſtions relative to lands deviſed, the original will ought 


* 


produced. 


Roll, Abr. But the probates of wills are good evidence as to the perſonal 
and they are the records of that court, and therefore a copy d 
Rep: 288. under the ſeal of that court muſt be good evidence: and this 1s ik 
more reaſonable, becauſe it is the uſe of the court to preſerve the on 
Will, and only to give back to the party the copy of that will unde 
eal. of che court. | | | 

Kempton be eccleſiaſtical court never grants an exempliſication of letters 


K I 2 '\mjniſtration, but only a certificate that adminiſtration was granted: 4 
K. N © fore, when, a leſſee pleads an aſſignment of a term from an adm 
2 Lev: ag. ſuch. cęrtißcate is good evidence. 80, would the book of the ces 


+ * fhical court, wherein was entered the order for granting admit 
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EVIDENCE. „ 
could the copy of the probate of the will be evidence of J. 8. being Smartle x. 
,mor, but 8 copy of the will would not be evidence of it. A he Bull N. P. 
Where à perſon in ejectment would prove the relation of father and 246. 


his father's will, he muſt have the original will, and not the pro- — 


coly, for where the original is in being, the copy is no evidence, and Hil. 1901. 
te is no more than a true copy under the ſeal of the court of a 

e inſlrument, and the law which ſeeks the beſt evidence, will not 

«of the copy only: beſides, this is not proved to be a true copy, for 

[4] doth not prove the truth of the copy, unleſs the ſuit relate to the 


nal eltate only, © | ED | | 
But the ledger-book is evidence in ſuch caſe, becauſe theſe are not Polbill and 


kered merely as copies, but they are the rolls of the court itſelf ; and gp 
ab the law doth not allow theſe rolls to prove a deviſe of lands where „% * 


dam is by the words of the deviſe, for the reaſons already given, Under par- 
{when the will is only to prove a relation, the rolls of the ſpiritual ticular cir- 


| : s : | cumſtances 
that have authority to enrol all wills, are ſufficient proofs of ſuch — 
ent. | NN N bdook may 
alence even in the deviſe of a real eſtatr: as, where in an avowry for a rent - charze, the 
wt could not produce the will under which he claimed, that belonging to the deviſee of 
knd; but producing the oidinary's regiiter of the will, and proving former payments, it 
holden to be ſufficient evidence agaioſt the plain, iff, wao was deviſee of the land charged. 
LB. 375. Fs | | 2 | 


Fat the copy of the ledger-book was not allowed to be read in this 
becauſe common practice had prevailed that it ſhould not; though 
Lord Holt ſaid that ſince the original would have been read as a roll 
the court without further atteſtation, it was fit the copies ſhould be 
x, and that the practice ſhould be altered. And the practice ſeems to 
oded on the miſtake, that the ledger-book is read as a copy, and fo 
copy of that is but the copy of a copy, whereas the ledger-book is read 
all of the Prerogative Court. 5 ? 


o the court is ſufficient evidence, and no evidence contrary to it can to 806. 
yen, that ſuch will was not the laſt will and teſtament of the party 2 35% 
ſed, for the ſpiritual court are the proper judges of what is, and what 2 183 
the will of the teſtator; and ſince the authority. of judging is com- 343. 641. 


rio them, the temporal courts ate bound by their judgments. Comyns, 
Ld. Raym. 262. Stra. 481. Will. Rep. 388. L. E. 228. pl. 103. 


bt the adverſe party may give in evidence, that the probate is forged, Raym. 304 

le ſuch evidence ſuppoſeth that the ſpiritual court bath. given no judg- ©2 4%. 

und ſo there is no. reaſon for the temporal court to be concluded, * 
he ſpiritual arch hath made no judgment in this matter, for a forged 

We 1s none at all. | | 


, for that is as much as to ſay, that the ſpiritual court hath made no to 405. 
b(eciſion in the matter, and therefore that the temporal court ought not 81d. 359. 
concluded by their authority. | 
i letters of adminiſtration be ſhewed under ſeal, you may give in 2 Sid. 359, 
Ace, that they were revoked; for this is in affirmance of the pro- 
Pn the ſpiritual court, and doth not at all controvert the righteouſ- 
8 their deciſions, . | ; 

A will 


þ ſuit relating to a perſonal eftate, the probate of the will under the Raym. 404. 


150. Anon, 


®, they may alſo giye in evidence, that ſuch probate was obtained by Raym. 404. 
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Mod. 177. | A will that hath partly the form of a will, and partly the f 
| Yu 9 — may be given in evidence as a will, for if the 9 Oy 
SY Danse, appear to make a diſpoſition after his deceaſe, the informality of the r 
Abr. 539. | ſhall not vitiate it. | WR” 1 
L. E. $9. pl- 18. | „ 5 | 
Keb. 49. Where a will remains in Chancery, by order of that court, 2 copy 1 
| 117. See be given in evidence, for then it becomes a roll of that court, and! 
* — 4 ee a copy of it is ſufficient evidence. See more of 
7 er. D 
Tbe rolls of a court-baron are evidence, for they are the publick | 
1791: by which the inheritance of every tenant is preſerved, and they are 
rolls of the manor court, which was anciently-a court of juſtice relam 
| all property within the diſtri. N | 
7 Keb. 567. A copy of a court-roll under the ſteward's hand is good enidenc 
yo. . Drove the copybolder's eſtate. ' 1 | 


Cowb. 337. 80, an examined copy of the court-xoll is good evidence, if ſworn u 
12 Mod. 24. a true one. | | 
; dez v. If copyhold- rolls make mention of a ſurrender to the uſe of the tet 
mer, laſt will, and then admit A. as deviſee under the will, yet this is no 
* dence of the ſeiſin or title of A. without the will itſelf; becauſe the 
doth not pafs by the ſurrender without the will, and therefore the will 
be ſhewn as the beſt evidence of 4.'s poſſeſhon and title. 
Roe v. As entry in the court-rolls of a manor is, admiſſible evidence of the n 
Parker, of deſcent of lands in the manor, although uo inſtances of any ye 
Rep. 26 having taken according to it be proved. We 3 A 
. A cuſtomary of a manor, which appeared to be of great antiquity, 
Spray, had been delivered down with the court-rolls from ſteward. to fteward, 
Term admitted to be good evidence to prove the courſe of deſcent within 
* manor, notwithſtanding it was not ſigned by any one. | 
Did. oo. The regiſter of chriſtenings, marriages, and buxials is good evidenc 
ni AE a a copy of it. The regiſter began in the 30 of H. 8. by the infligatio 
Noy,'1 110 the Lord Cromwell, who at that time was veſted with all the authority 
Brownl. the pope's legates formerly had, under the title of vicar general 10 
207. 2 Roll king, and all wills that were above the value of two hundred pou 
ANTS .. Were to be proved in this court; and therefore it ſerved his FT, et 
Cro. Elz. on foot a regiſtry of all perſons that were chriſtened and buried. And 
417. might be very well appointed by the king's authority, as ſupreme beat 
Moor, 451. the church, fince chriſtening and burying are eccleſiaſtical acts: and v 
12 0 * 96. a book was appointed by publick authority, it muſt be a ublick evide 
L. E. 81. This was afterwards confirmed by the injunction of Edward 6. and 
pl. 2. particular manner of regiſtering appointed; as that the regiſtering ® 
Godol. 164. be in the preſence of the parſon and churchwardens on Sunday, and! 
2 Str. 1973. the book ſhould be kept locked in the church, to which the vier 
churchwardens ſhould have keys. 1 
2 Str. 1003. Though it appear in evidence that the regiſter was made from a days 
, kept by the miniſter for that purpoſe, yet the day-book will not be 
mitted to contradict the entry in the regiſter, e.g. to prove a child 
born, where no notice is taken of it in the regiſter, which would there 
6 | be evidence to prove him legitimate. | | | 
2 Sid. 71, . On an indictment for entering a falſe marriage in the regiſter book, 
Te gat. defendant was fined two hundred marks; for E the regiſter 1s pat 
21 Geo. 2 evidence, it muſt be guarded by the law, that it be not conter 
c. 33- $ 16, makes this a capital offence, | 
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s licence without the king's has been held good evidence of Palm. 427. 
ee becauſe anciently he pe was held to be ſupreme head bon L. . 4 
ve church, and therefore was held to have a diſpoſition of all ſpiritual P. br 
ces with the concurrence of the patron, without any leave of the | 
+ of the country; add theſe ancient matters muſt be admitted ac- 
jag to the error of the times in which they were tranſacted. A pope's Palm. 36 
In no evidence on à general preſcription to be diſcharged of tithes, be- | 
© that ſhews the commencement of ſuch a cuſtom, and a general pre- 
ion ſhews that there was no time or memory of things to the contrary, 

I the bull doth itſelf contradi ſuch preſcription. | 

But the pope's bull is evidence on a ſpiritual preſcription, when you only Palm. 38, 
he lands belonging to ſuch a monaſtery as was diſcharged of tithe at 

> time of the diſſolution, for then they continue diſcharged by act of 

kument, ; 

But the copy of the bull will not be allowed in evidence ; the bull itſelf =—_ v. 


| be produced. Winch, „o. 


[ the queſtion be, whether a certain manor be ancient demeſne or not, nes 189. 
rial ſhall be by Domes-day book, which ſhall be inſpected by the court. Pais el 
ent demeſnes are the ſocage tenures that were in the hands of Edward 
v Confeſſor, which William the Conqueror, in honour of him, endowed 

nh ſeveral privileges: Domes-day book was a terrier or ſurvey of the king's 

&, which was made in the time of the Conqueror, and which aſcertains 

& particular manors which had this privilege. 

To know whether any thing be done in or out of the ports, there lies in Term. 

& Exchequer a particular ſurvey of the king's ports, which aſcertains their ate 

rent. | 4 701. in 

An old terrier or ſurvey of a manor, whether eccleſiaſtical or temporal, 44e. 

be given in evidence, for there can be no other way of aſcertaining old 

wres or boundaries. | 

Aterrier of glebe is not evidence for the parſon, unleſs ſigned by the Bull. N. P. 
kuchwardens as well as the parſon; nor even then if they be of his no- 48. 

mation : and though it be ſigned by them, yet it ſeems to deſerve very 

ke credit, unleſs it be likewiſe ſigned by the ſubſtantial inhabitants. But 

ul caſes it is ſtrong evidence againſt the parſon. | 

A ſurvey of religious houſes taken in 1563, upon the diſſolution of i Will 270. 
| m was allowed to be good evidence to prove a vicar's right to 

ul tithes, 5 | 

Anold map of lands was allowed to be evidence, where it came along Yates and 


© the writings and agreed with the boundaries adjulted in an ancient arris, Hil. 
chaſe. a Aſſ. 1502. 


9, an entry in a father's family bible, an inſeription on a tombeſtone. Coup. "594. 
ſedree hung up in the family manſion, are evidence in queſtions of 
ee. a a 


The regiſter of the Navy- Office, with proof of the method there uſed 8 


um all perſons dead, with the mark Dd, is ſufficient evidence of a p. 6 Ann. 

at | | C. B. B. N. P. 249. 
| Page 306 
%) It is eſſential in mot ions of this kind, that the party applying ſhould be concerned 
N He muſt therefore be a member of the company, or tenant of the manor, the 
iof which he applies to inſpect. Hodges v. Atkis, 3 Wilſ. 398. 2 Bl. Rep. $57.8. C. 
*, Kc. of Exeter v. Coleman, Barnes, 228. Anon. 2 Vez. 620, Shelling v. Farmer, 1 Str. 
ky 1 52 v. Thornhill, 2 Str. 717. Rex v. Dr. Bridgeman, Id. 1203. Allan v. Tap, 2 Bl, 
% 59, Biſhop of Hereford v. Duke of Bridgewater, Bunb. 269. Smith v. Davis, 1 Wilf. 
dmith v. Tillebois, cited 3 Term Rep. 142. But in Mayor of Lynn v. Denton, 1 2 
, Nep. 
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Rep. 689., Corporation- of Barnſtaple, v. Lathey, 3 Term Rep. '303., and Ma x 

London v. Mayor, Ke. of Lynn, 1 H. Bl, 211,, the courts ſeem to have oer ruled the = four 
Hodges v. Atkis, 3 Wil, 398. and Mayor, &c. of Exeter, &c. v. Coleman, Baines, 12g 5 eie 
Have bolden, that in ſuch actions as ate brought to ſupport claims of duties made 15 „Ä 

upon the publick, of the validity of which the beſt evidence muſt be in the „ eo 
corporation, and of which documents equity would grant an inſpection; ſuch, for ing: 
claims of tolls; that, in theſe caſes, individuals who are intereſted to diſpute the claim: hay Ti 
intereſt in the books which will entitle them, upon motion, to an inſpection of the entrie | 
lating to the ſubject- matter of the diſpyte—Or, if the party applying be got a member, the! 
* muſt be the common. evidence of the tranſactions between him and the b dy in whoſe * 
they are, ſo as to be for this purpoſe the bonks of both. Such ate the caſes of entric iv * 
cuſtom-houſe books, of the India Company, Bank ſtock, and transfer books.  Geery v, Hogk 4 
2 Ld. Raym. 851. Warriner v. Giles, 2 Str. 954. Crew v. Saunders, Id. 1005. But thee, 
will not grant theſe motions unleſs the evidence contained in the books be direRly material i 
cauſe, nor will they permit the party applying to inſpe and copy any more than what tente put 
himſelf. Benſon v. Port, cited 1 Wilf. 240. 1 BL Rep. 40. S.C. Mayor, &c. of Lon 
- Swinland, 1 Barnard, 455. Crew v. Saunders, 2 Str. 1005. Rex v. Fraternity of Hoſimen, 
14. 1233. Tenants of a manor ſeem to have a right to a general inſpeQtion of the court. 
Rex v. Shelly, 3 Term Rep 141. How far corporators have fuch right with reſpe@t tg 
corporation - books ſeems doubttul, Rex v Babb, 3 Term Rep. 58x. Nor will the courts pe 
an inſpection for the purpoſe of collecting evidence to ſupport a criminal proſecution. Re 
Worſenham, 1 Ld. Raym. 705. Crew v. Saunders, 2 Str. 1005. Rex v. Cornelius, Id. 
Rex v. Mead, 2 1d. Raym. 927. Rex v. Dr. Parnell, 1 Wilſ. 329. 2 Bl. Nep. 31.8. 6. 


- 


v. Heydon, 1 Bl. Rep. 351. Roe v. Hanway, 4 Burr. 2489. 
Page 306 - | | 
( By the 7 Fac. 1. c. 12.) But when the plaintiff to prove delivery, produced 2 book vi 
belonged to his cooper, who was dead, but his name ſet to ſeveral articles, as wine delivered 
the defendant, and a witneſs was ready to prove his hand-wiiting ; Lord C. J. Raymond 
not allow it, ſaying, it differed from Lord Torrington's caſe, becauſe, there, the witneſs fav 
drayman ſign the BL every night. Clerk and Bedford, M. 5 G 4. Bull, N. P. 2$2.—-Up 
iſſue out of Chancery to "7 whether eight parcels of Hudſon's Bay ſtock, bought in the nan 
Mr. Lake, were in truſt for Sir Stephen Evans, his aſſignees (the plaintiffs) ſhewed, br, 
there was no entry in Mr. Lake's books relating to this tranſaction. Secondly, ſix of the rect 
were in the hands of Sir Stephen Evans, and there was a reference on the back of then 
eremy Thomas (Sir Stephen's book keeper) to the book B. B. of Sir Stephen Evans. Thi 
eremy Tho'ras was proved to be dead, and upon this the queſtion was, Whether the box 
Sir Stephen Evans reſcrred to, in which was an entry of the payment of the money, ſhou 
read? And the court of K. B. at a trial at bar, admitted it not only as to the fix, but likevif 
to the other two in the hands of Sir Biby Lake, the ſon of Mr, Lake, 


 Smartlev. Beſides the caſe of ſhop-keepers' books, there are other caſe 


PIs, entries in private books or memorials are admitted in evidence to aſſed 
283. Comb. Tights of third perſons, upon proof that the writer is dead, aod that 
249:8, C. are in his hand-writing. Any entry under ſuch circumſtances is admilk 
1Ld. Raym. when it is in reſtraint, not in advancement of the right of the party 


105. ory made it; as where the party charges himſelf by the entry with the rec 
e of money, for the entry in this caſe derives its authority from the im 


5 514. dility that he would commit a falſehood to writing which muſt op 

Stend v. his diſadvantage. An entry again is admiſſible in thoſe caſes where bs 
Heaton. evidence of the writer's declarations reſpeRing the ſame fact vod 
5 TermRep. received in evidence (a). And in the caſe of eccleſiaſtical dues, it i 


123. In the day's practice to admit entries in the parſon's books as evidence for bs 
caſe of cefſor (ö). 
Seatle, v. 
Lord Barrington, 2 Str. 826. the indorſement of the payment of intereſt made under the 
of the obligee within the twenty years from the date of the bond, was admitted 2s evide ” 
an ation on the bond by the repreſentative of the obligee to repel the preſumption ariſing 
length of time of its being ſatisfied. 2 Vez. 43,——(a) Lill Pr. Reg. 552, Woodnoth ». 
Cobham, . Burib. 180. Glyn v. Bank of England, 2 Vez. 40. Ovtram v. Morewood, 5 
Rep. 123. In a recent caſe in the Exchequer, the effect of this kind of evidence was very 
tively conſidered. The plaintiff elaimed the Jands in queſtion as part of old incloſures dem | 
minety-nine years under a rent reſerved to the lord of the manor, which term was al 
Expired. In ſupport of bis title, he produced the rental of the family. of fifty-years date, 
/ % 
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Ache ſteward with the receipt of ſuch and fuch ſums, and eupreſſed that thirteen ſhillin 
larpence had been annually received for theſe premiſes by the name of incloſme on leaſe. 
pendants contended, that the rentals were evidence only of the receipt of ſo much money, 
» not admiſſible 70 prove in what right it was received, whether as a conventionary or a 
ent, And it was urged, that if they were admitted to that extent, a ſteward of a manor, 
+ inſertions in his rentals, might. convert all the quit - rents in the manor into conventionary 
en terms for years, and might even expreſs when ſuch terms would expire, and fo get all the 
14 into the poſſeſſion of the lord. But the court, ves. Smythe, Chief Baron, Perrott, 
ind Burland, barous, ſaid, fraud is not to be preſumed; and the rentals are admiſſible not 
v prove the receipt of the money, (which was agreed on all hands) but alſo to ſhew in what 
| was received. For otherwiſe the receipt of a grofs ſum of money proves nothing; it 
+ allowed to ſhew, that it was in reſpeR of certain lands, which is evidence of tenure; and 
fare it may ſhew the particular kind of tenure. The rentals in the hands of executors are 
e to charge or diſcharge them, which they could not do, unleſs they were allowed to ſbew 
bahn right in which the money was received. The ſteward, if living, would be a com- 
w witneſs: as he is dead, this is the next beſt evidence, and therefore admiſſible. Harpur 
Tr, 14 G. 3, on a motion For a new trial. 3 Wooddes, 332.—{(b6) 2 Vez. 43. Bunb. 46. 


4. be ſeiſed of the manors of B. and C., and during his ſeiſp of Bridgman v 
he cauſe a ſurvey to be taken of the manor of B., and afterWards 3 
or of B. be conveyed to E., and after a long time there be diſputes __ 
en the lords of the manor of B. and C., about their boundaries; 
d furvey may given in evidence. Secis, if the two manors had not 
in the hands of the ſame perſon at the time the ſurvey was taken. 
lh reſpe& to deeds, the general rule is, that where any perſon 
by a deed in the pleadings, there, he ought to make a profert of it 
k court ; and where he would prove any fact in iſſue by a deed, the 
tell muſt be ſhewn, | | 
lie deed conſiſts of three things > 1ſt, Of ſealing by the parties. 2dly, 
Anery to the party to whom the deed is made. 3dly, Of a right 
ferred, or obligation created. . 
The ſeal was very ancient-in the Roman and Grecian governments, 
hom them it came to the northern nations, who pip paſſed all 
x of right, by the actual tradition of the thing itſelf ; the ſeal fol- 
U from the invention of coins, and is a derivation from the ſame con- 
ace; for as coins were invented as tickets, to facilitate the exchange 
W manner of commodities, ſo when coin was wanting, or not ready for 
t, tickets were given by impreſſion in wax, and theſe paſſed inſtead 
& coin itſelf, and theſe impreſhons were made with great diſtinction, 
n contained the arms or ſome notorious ſymbol of the perſon con- 
wg; now when ſuch diſtinctions were taken up and found of uſe, 
were at laſt required in the authenticating of all manner of written 
is, and from hence the Jaw grew, that there could be no ſolemn 
d Vithout the diſtinction of the ſeal. |; 
BY, The delivery was always a ſolemn ſign uſed by the northern 
ia the * of right, add as they anciently delivered the 
telf, and by that delivery made the alienation ; ſo, When contracts 
be place of the things themſelves that were to be delivered, they an- 
d the ſolemnity to the contract, and the contract was completed by the 
, and from thence it became neceſſary that a delivery ſhould; be 
of All contracts, , 
+ lnevery contract there muſt be ſome right transferred, or: obliga- 
mated, and therefore: there muſt be apt words to ſhew what right was 
me, and to whom, to ſhew what obligation was created, and to 
ud the ſenſe and ſigniſic ation of the words mult be expounded by 
in, lnce it is the province of the law to determine the forms and ſo- 
; lmanes 


— 
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lembities, and operation of all manner of contracts; for the operujuy 
effect of a contract cannot be determined but by the rules of lay hy 
appointed as the meaſures of transferring right, and of creating obligat 
and without ſuch ſtated rules in every ſociety, no man could be cen 
any property, for then the ſenſe of the contract muſt be at the me 
the judge or jury, who might conſtrue or refine upon it at pleaſure. 
Thete muſt therefore be a profert made of all ſolemn contract in 
action founded on ſuch contracts, | 
+. 1K, For the ſecurity of the ſubje&, that what right is transferred 
what obligation is created, may be judged of according to the 
law. | | 
2dly, Becauſe all allegations in a court of juſtice, muſt ſet forth 
thing demanded : now the thing demanded cannot be ſet forth without 
inſtrument ſkewn, upon which the demand ariſes, for ſince the demu 
by the ioftrument, there can be no demand at all without ſhewing that 
which it ariſes. ( i 
Co. Lit. 226. Therefore parties to a deed cannot found any claim without ſheyi 
deed to the court. 
Bid. 267. Nor can privies in eſtate take any advantage of a deed without fh 
x0 Co. 92. jt, | 
Itid. 999. As, if there be tenant for life, remainder in fee, and there be x 
to him in remainder, tenant for life cannot take advantage of it wi 
ſne wing the deed, for ſince the right paſſed merely by the deed, to ſij 
5 perſon releaſed without deed will not be a good ple. 
6 Co. 38. a, When a man ſhews a title in himſelf, every thing collateral to that 
| ſhall be intended whether it be ſhewn or not, for though the law req 
an exactneſs in the derivation of the title, yet when that title is ſhewn 
law will preſume all collateral circumſtances in favour of right; for 
lawful conveyances, which are made with care, and on conſideration, 
brought forward, it would create too great nicety to require an exab 
in the ſhewing of every collateral matter, and would tend to th: ent 
of right with too many difficulties, and therefore by the benignity of jul 
they ſhall be intended: beſides, a matter collateral to a title is what 
not enter into the eſſence or being of a title, but ariſes aliunde, ſo that 
muſt be a good derivation of your right without it, 
Co. Lit. 310. As, when a man declares of a grant or feoffment of a manor, th 
Co. 1 * tornment ſhall be intended; for when a title is ſhewn to the manor 
1075 6. tornment of the tenant which is collateral to that title, ſhall be inte 


A * 
3 r till the contrary is ſhewn on the other ſide“. 


dy all at- 
tornments of tenants are taken away. 


6 Co 38. Soin treſpaſs, the defendant conveys the houſe in which, Ec. . 
Oro. Jac. ment from J. S. and juſtifies damage feaſant ; the plaintiff replith 
"w- J. S. before the feoffment made a leaſe to J. N. who affigned to hin 
defendant rejoins, that the Jeaſe was made on condition, 
aſſigned over without licence, by deed from J. S. that then 1 5. 
_ re-enter; the plaintiff ſur-rejoins, that J. F. did give licence by 
without any grofert of the deed, and yet this ſurrejoinder was good, 
the plaintiff's title was by aſſignment of the leaſe from J. N., and, © 
quently, the licence from F. S. is but a matter collateral to the align! 
and, by conſequence, the deed muſt be intended to be 


"made, though it be not ſhewn to the court. 4 


EVIDENCE. 


But if the, matter be collateral to the plaintiff's title, then there is another 5 Co. 38. 
iGrence; and that is where the deed is neceſſary ex proviſione hominis, and = 
there it is neceſſary ex in/litutione legis ; for where the deed is neceſſary ex 
-Futione legis, there, you mult ſhew it, for it is repugnant that the law 
old require a deed, and not put you to ſhew that deed when it is made; 
gif you are oblived to ſhew the attotnment of a corporation, there you 

bew a deed, inaſmuch as corporeal bodies, by the rules of the law, 
Loot act but by corporeal inſtruments; for the body conſiſts in agreement 

4 union, by creation of law, by patents or inftruments under ſeal, and 
re is no act of the aggregate body but in the ſame manner, ſo that there 

be no attornment without a deed, and the law cannot allow the attorn- 
wn of ſach a body without it; therefore no attornment is ſhewn, unleſs 
led is ſhewn alſo. wp Et 

ear when a deed is neceſſary ex proviſione hominis, there, when it is Lid. 
alatzral, as in caſe of the licence before mentioned, it need not be ſhewn, 
| the private act of the parties ſhall not controul the judgment of the law, 
kt intends all ſuch collateral matters without ſhewing. F 

here is a difference to be taken between things that lie in livery, and 
dungs that lie in grant; for things that lie in livery may be pleaded without 

ed. but for a ching that lies in grant, regularly, a deed muſt be ſhewn. 

it, Of things in livery ; it is well known that livery was the ancient 
mreyance. which was a ſolemn delivery of land in fight of the inhabi- 
n; and becauſe this was done coram paribus curiæ, and the tenant ever 
kr reſided in the poſſeſſion, it was reckoned the molt notorious way of 
mreyance 3 and ſince this was the ancient Gothick way, and becauſe they 
cone dl it of itſelf molt manifelt, the ſolemnities of a deed were not ne- 


3 ay. f 
And therefore a man may plead that F. S. infeoffed him without ſaying 2 Roll. 


rindnturam, and yet give the indenture in evidence, becauſe the inden- Ab.. 682. 
b not the feoffment, but the feoffment is made by the livery, and by 

kt only the party is inveſted with the feud, and the indenture is only evi- 

ce of ſuck feoffment. | 

bu if a man pleads, that J. S. hath infeoffed him per fait, whether a Id. 
nmay give a parol feoffment 1a evidence, bath been reaſonably doubted, 

uſe he has bound himſelf up to a feoffment by deed, and if the jur 

we only evidence of a parol Testet, and yet find the iſſue, the dee 

de uſed by way of eſtoppel ever after, where in truth there was no ſuch 


%, a demiſe may be had without deed, as well as a feoffment, for here 2 Roll. 
puty relides in the poſſeſſion, and therefore the old way of contracting Abt. 682. 
erm in this caſe; and ſo a man may plead a demiſe without deed, and 
R the indlenture in evidence, for the indenture may be uſed as an evi- 
be of the contract that would be good, whether there were any indenture 

wt; but if the demiſe were laid by indenture, it ſeems that they could 
ge a parol demiſe in evidence. | | 
luer alſo is an eſtoppel, and is by Coke called an efoppel in pair, becauſe Co. lit. 352. 
i fact a man cannot impeach or deny, and this is from the notoriety. of 
ceremony; for when ſolemaities are ſettled for transferring a poſſeſſion, 

duzht to be held as ſacred by the law; and therefore a man is con- 

&d from deſtroying that of wiäch he himſelf is the author, or fron 
ating that which is held as ſacred to transfer all poſſeſſions. 
Yo, VI, K k Therefore 


ans - EVIDENCE. 


Thid. 223. Therefore, if the defendant pleads the livery and ſeiſin of the pit 
Lit. $'365- the plaintiff cannot reply that the livery was conditional, withow ſhew 
the deed, inaſmuch as the plaintiff is eſtopped to defeat his own livery by 
naked averment and parol evidence only. | 
Co. Lit.226; But the jury are not eſlopped on the general iſſue, from findi 
Lit. $ 366. conditional feoffment, for the jury are men of the neighbourhood the + 
ſiuppoſed to be preſent at the ſolemnity, and they are ſworn ad writ 
dicendam, and therefore they cannot be eſtopped from finding the tru 
the matter, and, by conſequence, may exhibit the condition on the fo 
ment. 

But ſince the uſe of the ſolemnities before the men of the country l 
ceaſed, by allowing ſecret liveries only in the preſence of two witnel 
therefore the ſtatute of frauds and perjuries hath enacted, that no le 
eſtates, or intereſts of. freeholJ, or for a term of years, or uncertain in 
reſt (not being copyhold) ſhall be aſſigned, granted, or ſurrendered, u 
it be by:deed or note in writing, under. the hand of the party or his ape 
thereunto lawfully authoriſed in writing, or by act and operation of lg 

| Buck's caſe, ſo that by this ſtatute the ceremony of livery only is not ſufficient top 
Trin. 1701. eſtates of freehold or terms for years; but it is not neceſſary to ſet fo 
ſuch contract on the pleadings, for they are, as they were formerly, fee 
/ et demiſit. . 5 
Oo. Lit. 22s. A man may plead a condition to determine an eſtate for years, with 
Lit. § 365. deed; for this begins without any livery, and therefore the party is 
eſlopped by any notorious ceremony from averring the condition. 

But where a man ſets out a feoffment, the other party may reply, t 

it was by deed, and ſhew the condition, for. then there is an eſtoppel; 


ſo the matter is in equal balance, and therefore muſt be determined acct 
ing to truth. | 


| 2dly, Of things lying in grant, —and theſe are all rights, as fairs, m 
kets, advowſons, and rights to lands, where the owner is out of poſſes 
and theſe being rights, they cannot poſſibly paſs by inveſtiture of the pal 
fion, becauſe they cannot poſhbly be delivered over, or poſſeſſed, and the 
fore they mult paſs by the ne+t ſort of grants that holds the ſecond pk 
in point of ſolemnity, and that is by grant under the hand and ſeal of 


Pay 


ow a perſon that claims any thing lying in grant, muſt ſhew bis d 

from the party that had the original grant, or otherwiſe he muſt preſcribe 
the thing he pretends to, and the preſcription being immemorial and 
poſing à grant, ſupplies the place of the grant. 

He alſo that has a particular eftate, by the agreement of the part 
muſt ſhew not only his own conveyance, but the deeds paramount, for 
can be no title made to a thing in agreement, but by ſhewing ſuch ap 
ment, and the particular tenant ought to covenant to have the power 
deeds, inaſmuch as he has no title, unleſs he can derive the eltaes 
ariſes in agreement, up to the firſt original grant. b 

But where any perſon claims any eſtate, by particular act in law, td 
he may make his claim without ſhewing the deeds ; as tenant in doweh 
by elegit, or the guardian in chivalry, may claim an eftate in a thiog 1 

ia grant without the deed; for when the law creates an eſtate, and 
doth not give the particular tenant the property of the deeds, it mu 
allowed that the eſtate be defended without them, otherwiſe the crea 
of the ellate were altogether in yain. ; 


, 
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8. they may plead a condition without ſhewing the deeds; becauſe Co. Lit. 226. 7 
, gb an eſtate by the act of the law, and therefore are not eſtopped : fi | 


the livery ; fo that they may claim an eſtate defeated by the condition 
ont 2 deed : alſo, they are not ſuppoſed to have the deeds and muni- 
ts of the eſtate; and therefore for the reaſon formerly given, may do 
d vithout deed. : | | 
Ne; 10 Co. 94. does not warrant this diſtinction, between tenant in 
ver, and tenant by the curteſy generally, but only in the caſe of a releaſe 
ü he wier | | 
But tenant by the curteſy cannot claim an eſtate lying in grant, without 10 Co. 94. 
ad, becauſe he has the property in and cuſtody of the deeds, in right of Co, Lit. 
4 wife, and that property cannot be deveſted out of him, during the con- * 
| ance of his eſtate. , | | 
* % alſo he cannot defeat an eſtate of freehold without ſne wing the deed, 10 Co. 94. 
can the lord by eſcheat do it without ſne wing the deed ; for the act of Co. Lit. 
is an eſtoppel that runs with the land, and bars all perſons to claim it, 226. a. 
unue of any condition without the condition appears in a deed; for the 
woriety and ſolemnity of the act is that which makes it obligatory to all 
ons, ſo that they cannot impeach it, without ſhewing a precedent title, \ 
be that livery cannot be defeated, but by ſhewing ſomething equally noto- 
ms; and fince in both theſe caſes the cuſtody of the deeds refides with 
ben, they muſt ſhew the condition. 
$0 that the general rule is, where any perſon ought to have the cuſtody Co. Lit. 269 
the deeds, there, where ſuch perſon is compelled to ſhew his title, he 10 Co.94.b. 
wht to make a profert of thoſe dee 43 to the court, for every man ought — 
due his deeds, and cannot take advantage of his own negligence in 
ling them ; therefore in the caſe formerly put, of tenant for life, the 
| winder in fee, and a releaſe is made to him in remainder, in ſuch caſe 
d pt for life ought to make a profert of the deed, for in this caſe they 
| both parts of the ſame feud, and therefore tenant for life is ſuppoſed 
de equally entitled to the deeds as he in remainder. +. | 
but where a perſon is an utter ſtranger to any deed, thets, in pleading, Co. Lit. 226 
$ not compelled to ſhew it; for where he is not ſuppoled by the law to —— Regr. 
ve the cuſtody of the deeds, he cannot be compelled in pleading to ſhew 2" 
w fi deeds to the court, for that were to compel the party to iwpolh- 
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As, if a man mortgageth bis land, and the gs leaſeth the land for Co. Lit. 

n reſerving a rent, and then a condition is performed, the mortgagor 226. a. 
the lefſee in bar of an action of debt ſhall plead the condition 

entry, without ſhewing the deed, for the leſſee was never, nor could 

Ns titled to the cuſtody of the deed, and therefore it were altogether 

to compel him to produce it. 

, if a man bring a precipe againſt A., he ſhall plead that be was only Co. Lit. 2-6 
origapee, and that the mortgage was performed, ſo that he hath no 

beer ſeiln of the eſtate, and this without ſhewing the deed ; for upon 


_— 
ma 


—— 


— —_—_— 5 


FP 


=Y Wormance of the condition, the property of the deed was no longer in the 
iog Migazee, but it ought to be re-bailed to the mortgagor, and having no 
= r any title to the deed, he may plead the condition, without ſhewing | 


Þ, in an a Aion of waſte, or in diſcharge of the arrears of rent, the 10 co. 4 
ut pleads a grant of the reverſion and attornment, after ſuch waſte 
ated, or ſuch arrear due, the tenant cannot ſhew the grant, cauſa 


Mu ſupra, 
K k 2 A deed 


8 EVIDENCE, - 


s co. 34. b. A deed entolled muſt be offered to the court in pleading, though 
| eed be enrolled in the ſame court in which the plea is depending : 
is ia no record but a deed recorded; for a record muſt be the 2 of 
court, and therefore the deciſions of juſtice by the court, that lie pi 
© cedents for future obſervation, are the record of the court, and lou 
patent, which are the king's acts, are the higheſt ſort of records; by 
deed enrolled is only a private act of the party authenticated in court; a 
from thebce this difference is drawn, that letters patent enrolled in the ſan 
court, or records of the ſame court, need not be proffered to the co ur 
but a deed enrolled muſt; for all records. that are publick acts, and u 
lie ſor the direction of the court, in matters of judicature, muſt be ute 
notice of, and therefore they need but refer to it with a prout pate! fer 
cordum, for the court will take notice of the courſe and, orders of coy 
upon reference to them; but deeds are no more than the private act of d 
parties authenticated by the court, and they do not lie for the diredi 
of the court, but take hold of the authority of it to give them credi 
ä and therefore the court doth not take notice of them, unleſs they 
10 Co. 92. pleaded: But the letters patent of another court the court doth not t 
Stra. $20. notice of, unleſs they be offered, for ſince they are none of the recog 
chat are directed to this court of juſtice, it is not the office of the court 
take notice of them, and therefore it is their duty to offer them as thro 

do all other allegations. 

To a deed acknowledged in court, a man cannot plead non eff fad 
for being done in the court, the truth of the fact is ſo far to be credut 
that he ſhall never deny the deed, but he may avoid the operation of 
deed by pleading reins paſſa-par le fait, for that doth not impeach the cre 
of the court, in which it was acknowledged, 

Co. 74, Since the term, to avoid the entering up the ſeveral continuance of | 
ſineſs, is reckoned as one continued law day, therefore deevs plea 
hall be in the cuſtody of the law during the whole term, this being a 
{ilered as the day wherein they are pleaded ; and being then before 
court, any body may take advantage of them. But ſince they belong 
the cuſtody of the party, if the deed, be not denied, it ſhall go back to 
party, after the term is over, and then nobody can take advantage of 
without a new profert ; for then it is not before the court; and there 
tife plaintiff in the King's Bench may take advantage of a condition 
deed in his replication, becauſe it is et prediflus A. dicit, as of the k 
term; but he cannot take advantage in a replication of a deed in the U 
mon Pleas, becauſe they enter an imparlance to another term: but 
the deed comes in, and is denied, it remains in court for ever, beg dd 
that is the only point in debate on which the deciſion of the court isfou 
ed, and therefore like all other deciſions, it muſt remain among the 
records of the court; and becauſe it is tied up to this court, and i 
polhble to be removed, it ſhall be pleaded in another court without 
ing. N | oY, 
Oo. Lit. 226. As no party ſhall take advantage of his own-negligence, in not beg 
2 = his deeds, which in all caſes ought to be fairly produced to the coun 
1190 1198. his adverſary ſhall not take any advantage in his violent detaining of de 
for the one by a violent taking away of the deeds gives a juſt excuſe © 
other for not having them at command, and no man can ever 
advantage of his own injury; and therefore it is à good plea for one p 
to ſay, that the other entered and took away the cheſt whereio the dt 


were. 


- 
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10 an action of debt upon a'bond, it is matter of ſubſtance to make Oro. Jac, 
ofert of the deed, becauſe this is the contract on which the court 32 

"ht to found their judgment, and therefore it ought to be exhibited to 

? Law | | "RY . 

[t is not matter of ſubſtance to ſhew letters of adminiſtration, for whe- 2 Saund. 
they are legally granted or not belongs to the ſpiritual courts, Ke 8 
vue governed by the rules of the civil law, and therefore their legality 


| 2 Stra. 
not be weighed at common law, ſince it has different meaſures of judi- 126 1 


\ 


re. 


Evidence of Deeds. 


Secondly, of giving deeds in evidence to the jury and here the gene- 10 Co. 94. 

vl rule is, that where any thing is to be proved, the deed itſelf mult de 93 

en in evidence, and not the copy of it; and the deed muſt regularly be 

ned by one witneſs at leaſt. | | 

This is now to be underſtood where the deed is of a late date, for if Mich. 1718. 
: deed be of thirty years ſtanding, which now makes an ancient deed, in nn | 
ithe perſon to whom the deed was made, or thoſe deriving under him, an 
we been in poſſeſſion under the deed, ſuch ancient deed ſhall be read, 
thout proof, though the witneſs to it be alive ; and this the Lord Chief 
Iron Gilbert declared to be the rule of evidence at ni privs : and if the 
bn to whom the deed was made hath been in pofſeſhon of the lands 
mezined in the deed, ſuch poſſeſſion ſhall be preſumed to be under the 
went deed, unleſs the contrary be proved. ee | 
Firſt, the deed ought to be given in evidence, and not the copy only, 
though in records the copy was admitted in evidence, yet the law will 
regularly allow it in private deeds, for they are not within the ſame. 
Alon as copies of records, for a record is fixed in a certain place, and 
kerefore the original cannot be had, and, by conſequence, the copy is 
ke belt evidence. | 

Put deeds are only private evidences, and not fixed or confined to a 
main place, but are lodged in the caſtody of the party, and not of the 
wn, and therefore they muſt be producet! in evidence; for the law re- 
res the belt evidence that the nature of the thing is capable of, and the 
is much better evidense than the copy of it; for the raſure and in- 
nextion that might vacate the deed, might appear in the deed itſelf, 
K the very offering a copy carries a preſumption, as if the original were 
ſeflive, and therefore the copy is not to be admitted: beſides, ſince 
deeds are in the cuſtody of the party, the deeds themſelves muſt be 


(duced, for a man cannot make his own fault in loſing the deeds, any 
t of his e cuſe. | 


But there are ſome Exceptions out of this General Rule. 


ii, And that is where they prove the deeds themſelves to be burned 10 Co. 92. 
b fire, for che proof of this matter will excuſe the deed from beiag wh 
Kiced to the jury: but notwithſtanding a profert is neceſſary to the 14. * 
for there is that convenieticy in keeping to known rules, that they I.. E. 99. 
un be broken, though they tend to the miſchief of particular perſons ; pl. 31. 
ithere cannot be a more convenient rule, than that the cauſe of every — —— 


int ought to be ſhowed to the court, but the jury mult go according mined by 


ite eridence of the ſact : 


that a deed may be pleaded as loſt and | - ed by time and accident without a profert. 
doc man, 3 Term Rep, 141. ORR 
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1 Now to prove the import of the deed, that it was in ſuch an bo 
and that the houſe was burned, is the beſt evidence that can be hade 
ſuch deed, and gives reaſonable grounds for the jury to find it, 
Mod. 265. 2dly, A copy of a deed is good evidence, where the deed is in i, 
; defendant's hands, and he will not produce it; for when the original 
in the defendant's hands, the copy is the beſt evidence; for the preſum 
tion that oppoſes the copy is, becauſe the original deed is, or-ought u l 
in the party's hands that would produce the copy ; now that prefumpti 
is deſtroyed where the plaintiff proves the deed itſelf to be in the hat 
of the defendant, for then it cannot be preſumed, that there was any þ 
ter evidence, or that there was any interlineation that obliged the paint 
to cover it, for if the copy were not perfect and exact, it would be we 
thrown by the defendant's producing the original. 
Bunb. 191. A copy of an agreement between the abbot of Qvarrer and the monk 
of Lyra was produced in evidence; to which it was objected, that j 
(a) This could not be read, being neither a record, nor a publick inſtrumem. } 
flare, it à copy of the Oxford ſtatute (a) was exhibited, forbidding any book to | 
ſeems, taken out of the Bodleian Library: and then the court allowed the copy 
ſhould have this agreement, though they conſidered it as not within the general ry 


been proved :Jence. but recei " . | 
by a {wort of evidence, bu received it on the very particular circumſtances of u 


OED == FH But the copy of a deed muſt be proved by a witneſs that compared 


G4. 114. with the original, for there is no proof of the truth of the copy, or th 
266. it hath any relation to the deed, unleſs there be ſomebody to prone i 


. 875 0 compariſon with the original. a 
40. 3 Keb. 

1, 2.477. s Mod, 211. 386. 6 Mod. 225. 248. 10 Co. 92. b. 93. 2 Vern. 471. 591, 66 
Eq. Abr. 228. Sta. 401. 526. See IL. E. 104. pl. 51. 


Vaugh. 77. Where the effe&t or contents of a deed are proved, and where 
deed is afterwards given in evidence, and they diſagree, there, the det 
itſelf ſhall control the other evidence. So it is, where the jury on a ſpec 

al verdict collect the contents of a deed, and yet afterwards find the det 
in hac verba, the court, there, is not to regard the collection they ha 
made of the ſubſtance of the deed, but the deed itſelf, for that collef 
on derives its authority ftom the deed, and therefore mult, of itſel 
ms come to nothing, when it is oppoſite to the deed of which it is a 0 

lection. : 
zdly, Where the poſſeſſion has gone along with any deed for m 
years, there, a very old copy of the deed may be given in enidene 
with proof alſo that the original is loſt; and that is according to the rul 
the civil law, Si vetuſlate temports et judiciarid cognitione fint roborate, 
poſſeſſion could not be ſuppoſed to go along in the ſame manner, vok 
there had been originally ſuch a deed, and ſo executed as the copy Mt 
tions, and the copy cannot be ſuppoſed to be only offered in end 
to avoid fight of the original, fince it is ſo ancient, that the antiqu 
alone prevents all ſuſpicion of its being counterfeit, and the antiquity 
©." known from the ancientneſs of the poſſeſſion, But, 
u. Whether ſuch, a copy ſhall be required. without the proof of 
| 1: . *» being a trae copy, by compariſon with the deed itſelſ? 

5 Co., 54. Athly, The iaſpection of a deed | enrolled, ſhall be given in 

2 486 and where the deed needs 2 there, the enrolment is the bgn 

el per the lawful execution of ſuch deed, and the officer appoimed-to amines 

150-4 77 TREE 65 9:4 SAT 19; eb GOL | a 


— * 4 
* 83 98 . 1 of © * 54: & w - 


5 


* 


© EVIDENCE, | | 503 


deeds by enrolment is alſo empowered to take care of the fairneſs Pais, 355. 
legibility of ſuch deeds, and therefore a copy of ſuch enrolment muſt Sa. 280. 
ficient; for when the law hath appointed them to be made publick 1 


þ, the copy of ſuch publick acts ſhall be, like all other publick acts, . 


al 1 {ficient atteſtation. of bargain 

unup 8 5 be” by and ſale en- 
0 he bt have frequently in trials at N Prius been given in evidence without being proved; yet 
15 aw may well be doubted. In ſupport of the practice, the caſe of Smartle and Williams in 
pre + 280, is much relied ; but that caſe is wrong reported; for it appears by 3 Lev, 387. that the 


hovledgment was by the bargaincr, and ſo it is ſtated in Salk MSS, Beſides, it appears 
both the books that it was only a term that paſled, and, conſequently, it was no entol- 
at vithin the ſtatute. Bull, N. P. 28 5-6. 


But where a deed needs no enrolment, there, though it be enrolled, 5 Co. 54. 
inſþeximus of ſuch enrolment is no evidence, becauſe fince the officer 2 445. 
& 10 authority to enrol them, ſuch enrolment cannot make them pub- Ti 5 
&atts, and, conſequently, cannot entitle the copy of them to be given Pais. 355. 
enidence, becauſe ſuch praftices may be improved to very ill purpoſes ; Saly. 280. 


then if the deed were doubtful, it were but to enrol it, and bring the Vein. 471. 


uh wy or inſpection of it in evidence, and thereby avoid the giving in evi- __ How- 
Tf ucea deed that was any way ſuſpicious. 88800 
deed needs 


Efounent, yet it it be enrolled, it is now the practice to admit it in evidence without proof of 
gecution i Ventr, 296-7. In the caſe of Smartle aud Williams, Salk. 280. the deed did not 
kd edr016.cnt, yet being entoliled on the acknowledgment of the bargainor, it was read againſt 
virhout being proved. Bull. N. P. 256, | 


Int the inſpeximus on an ancient deed may be given in evidence, Style, 445. 
ugh the deeds need no enrolment ; for an ancient deed may be eaſily 

poſed to be worn out or loſt, and the offering the inſpeximus in evi- 

ce induces no ſuſpicion that the deed is doubtful, for it hath a ſanction 

| antiquity, and if it had been ill executed, it mult be ſuppoſed to be 

ed when it was newly made. . | 


* ly, The recital of one deed in another is no evidence of the deed 
ha ed, though the deed containing the recital be well Hou becauſe 
fo Fe (lill wants an atteſtation of the firſt deed ; but if the perſon ob- 


bug to the evidence of the recited deed, claims under the perſon who 

uted the deed that recites the former deed, the reciting deed is evi- 

dee againſt him of the reality of the recited deed, becauſe he that claims 

& me ſtands in my place, and therefore what is evidence againſt me, 

de evidence againſt him. ; ; 

Thus in the caſe of Fitz-Gerald and Euftacs : Fuſtace the plaintiff Mich. 1918. 
ned in equity a debt on the defendant's eſtate, by virtue of a power . 
ed in the grandfather's ſettlement on the defendant's father, to Gilbert, 

e the eſtate for payment of debts and younger children's portions ; Chief Ba- 
* defendant objected that there were not proper parties, becauſe the ton. 

lather had made a mortgage, purſuant to that power, to one Cox . 

an not party to the bill, and did not produce the original mort- 

but only an aſſignment thereof to W/ybrants, to which the grandſa- 

m party; yet the court allowed it to be evidence of the original 

510 * the plaintiffs claimed under the grandfather who way 

9» nment. | 

lain the Flowing caſe, the recital of a bond in a deed executed by Marchio- 


party who was the obligor in the bond, was allowed to be ſuffi- — 


Nee of the bond, 4, gave a bend wo B. for payment & Harris « 
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EVIDENCE. 


P. Ws. 26060). within a year after his death, be having ſeduced het and hu 80. 
332. child by her, and afterwards: A by deed- poll "reciting that be had « 100 
duch bond, agreed the 2000, ſhould be laid out in an annuity for +. RRM 

of B. and the child for their lives. . died. B. ſued the admin 
trix on the bond, but there being only one witneſs to it, and (thouph 
band- writing was proved, yet) he ſwearing that he did not ſee the h. 
ſealed and delivered, B. was nonſuited, upon which ſhe brought ker 
to be paid out of the aſſets. Lord Chan. King held, that the recyy 
the deed that A. had given ſuch a bond was ſufficient evidence 6 4 
having been ſuch, that it was a confeſſion by the obligor himſelf, 250 f 
ger than a verbal confeſſion, being under his hand and ſeal ; and his 
ſhip decree! accordingly. 555 
2dly, As to the ſecond part of the rule, the deed muſt be projet 
the jury by one witneſs at leaſt, for though the deed be produced u 
hand and ſeal, and the hand of the party that executes the deed 
proved, yet this is no full proof of the deed, for the delivery is necef 
to the eſſence of the deed, and the deed takes effect from the deln 
ſo that unleſs the delivery be proved, - there is no perfect proof of 

| deed, and there is no proof of the delivery, but by a witneſs who (ay 
delivery. | | 


But to this Rule there are ſeveral Exceptions, 


Trin. AN, Firſt, if the deed be (a) forty years old, that deed may be giv 
in Kent, evidence, without any proof of the execution of it, for the witneſſes 
any 11. not be jo {re to live above forty years, and forty years is prodf 
339. 346. ficient of a preſcription 3 for the ape of a man 1s no more than ſixty yt 
L. E. rot. and a man is ſuppoſed to be twenty years before he is of age (uffic 
P:. 40 underſtand the nature of right and wrong, and the general formy of 
Ca. 145. trading; ſo'that after forty years, the witneſs muſt be ſuppoſed tobe 
6. b. and therefore ſince no perſon living can be ſuppoſed, to be coevil 


— 2 ſuch deeds, therefore they may be offered in evidence without proof. 
2 Keb. 826. . 

Skin, 239. 2 Mod. 320 323. 3 Salk, 154. See Lev. 25, (a) Now reduced to thirty 
An ancient writing likewiſ: (not being a deed) proved to bave been found amongſt dete 
muniments of an eſtate, may be given in evidence, although the due making of it cannot 
certained ; for it is difficult to develops ancient facts, and finding theſe iuſt uments and wen 
in ſuch a place, affords a preſump ion, that they uee tai. ly obtained, and preſerved ſc 
Tr. per Pais, 370. But an admittance into a tenement, holden of 4 manor, purporting 
under the ſteward's hand, though above forty years old, was rejected in evidence, beau 
could not prove the ſteward's hand. Fort. 43. 


AT. 1102. But it has been ruled, that if a deed be forty years old, and poſk 
per Haſlet. have not gone along with the deed, they ought to give ſome accov 
| the deed, becauſe the preſumption fails that was eſtabliſhed in bebe 
ſuch deeds, where there is no poſſeſſion, for it is ao more than old 

ment, if they give no account of its execution. vw 
Trin. AN, But if there be any blemiſh in the deed, by raſure or interiue 
1700, in then the deed ought to be proved, though it be forty years old: 
Kent witneſſes be living, they ought to prove it by the witneſſes, but if the 
neſſes be dead, they ought to prove the hands of the witneſſes, fortl 
there muſt be (as is ſaid) a preſumption in favour of the deed wheo | 
worn out.of the memory of the witneſſes, yet that preſumption 1s © 
tered by atother preſumption from the blemiſhes of the deed ite, 
therefore the credit of the deed ought to be reſtored by the provi SP 


"execution of it. bx 


e 


5 EVIDENCE. 505 


what if the deed imports a fraud, as where. a man, conveys a reverſi- Chattle and 
«one, and afterwards. conveys it to another, and the ſecond; purchaſer Pound. 
"= his title, there, the firſt deed myſt be proved, though forty years __ __ 
bor the preſumption from the antiquity of the deed is deſtroyed b Kent, P 
qpoſite preſumption, for no man ſhall be ſuppoſed to be guilty of ſo 
ela fraud, and therefore here alſo the credit of the firſt deed muſt 
-tored, by proving a fair execution of it. | 
ii 2 deed of feoffment be proved, and the poſſeſſion haye gone along 
be deed, there, the livery.ſhall be preſumed, though it be not prov- +4; we 
| for when there bas been poſſeſhon in the manner that the deed ſets Pais, 209, 
b, it founds a very ſtrong preſumption, that the poſſeſſion was deliver- Cro. Jac. 
In the manner that the deed ſets forth; for that there ſhould be a con- 463. 
2 10 transfer poſſeſhdn, and that poſſeſſion ſhould go according to that 

& are ſuch concurring circumſtances as cannot be accounted for, 
| the poſſeſſion was transferred according to the contract, and, con- 
ently, the livery and ſeiſin muſt be ſuppoſed by the jury. . 
But if poſſeſhon have not gone along with the deed, then the livery Pl. Com, 
de proved upon the feoffment; for ſince the livery is to give the poſ- 7. 
5 on the deed, where no poſſeſſion is, the preſumption is, that there 
p 00 livery, and, conſequently, the livery mult be proved to encounter 
x preſumption. | | | 
du if the jury find the deed of feoffment, and that the poſſeſſion hath Roll. Rep, 


Roll. Rep. 


pix xe along with the deed, yet the judges upon ſuch finding, cannot ad- 13%, 2. 
fſes he it a good conveyance, for the jury are judges of the fact, and what — MA 
roof xobable, and what is improbable; the court is only judge of what is : 

ay yt and have nothing to do with any probabilities of fact; therefore it is 

cie y only that are to make the concluſions and deductions 4s to the 

of uh of the fact; the court cannot make any concluſions or deductions of 


ruth of facts, if they are not drawn by neceſſary conſequence out of 

vords of the verdict; for to the court the rule is De non apparentibus 

un erillentibus eadem ęſt ratio, therefore they cannot con-lude that there 

va lawful conveyance, unleſs the jury find the delivery of the deed. 

A deed of feoffment may be given in evidence as a releaſe, for where Tri. per 

& party is in poſſeſhon already, the deed only will be a ſufficient contract Falz, 209. 
ranger a right. e. | 

*ondly, A deed may be given in evidence, on a rule of court with- 2 Sid. 269. 
poring ſuch deed, for if the party conſent, that ſhall be looked upon Tri. per 

a good deed, and that rule is evidence of the validity of ſuch deed, Pais, 547- 

de conſent of parties concerned muſt be ſufficient and concluding evi- 

dee of the truth of ſuch fact, for the jury are only to try the truth of 

ccou 6 fads wherein the parties differ. | 

Adeed which comes out of the hands of the oppoſite party after no- _ — 

i produce it, mult primd ſacie be taken to be duly executed, and will 1 8 

ceived in evidence without proof of the execution; for the other zoy, 2 Term 

dot knowing who are the ſubſcribing witneſſes, cannot come pre- Rep. 41. 


ed at the trial to prove the execution. — -l 


cited. 


5 N As ta Razure, Interlineation, and Addition. 

z . Bf 

s 5 Tomerly if there were any razure or interlineation, the judges deter- 10 Co. 92. 
1 , © upon the profert of the deed and view of it, whether the deed was 


Ne not ; for the very contrivance of the ſolemn contracts, ſuch as 


Ve, and thgir preference to verbal contracts, was founded on _ 


EVIDENCE. 


that the intent of the parties is there manifeſtly ſettled in expreſs wy 
and notoriouſly authenticated, and, there, ſuch contracts are wulh 
ferred to the court, if the truth of the ſolemnities, vi. of the ſeal, 
of the delivery, be admitted, and therefore muſt be diſſolved by a coat 
of equal ſolemnity, becauſe how they are deſtroyed and avoided, i 
appear to the fame judges that are by the law to determine of them: Þ 
hence alſo it came to paſs, that if a deed was razed or interlined, 4 
adjudged it a void deed, becauſe it did not certainly appear to the d 
who were the judges of thofe ſolemn contracts, whether the mind of 
party was not contained in ſuch a mangled contract or not. 

But as the manner of conveyancing ſwelled from the ſhort little 
to large and voluminous ones, ſo vaſt room was left to the miſprißo 
the clerks, that muſt be altered and amended, or with greater labour 
expence of time written over again; from thence the court though 
neceſſary not to diſcharge the deeds razed or interlined as void, pot 
demurrer ; but they referred to the jury upon the iſſue of non of fat 
whether this deed, thus razed and interlined, was the individual cor 

: delivered by the parties, 
11 Co. 27. If a deed be altered by a ſtranger without the conſent of the ob 
2 Str. 1160. jn a point not material, this doth not avoid the deed ; but otherwiſe 
| if it be altered by a ſtranger in a point material, for the witneſſes 
prove it to be the act of the party that ſealed and delivered it when t 
is any material difference from the ſenſe of the contract; but if the 
tract contain the ſenſe of .the parties, the witneſſes may well ſwear 
be their act, for an immaterial alteration doth not change the deed, 
conſequently, the witneſſes may atteſt that very deed without dasz 


rjury. 

But if the deed be altered by the party himſelf, though in a pom 
material, yet it will avoid the deed; for when the party himſelf n 
any alteration in his own deed, it diſcharges the contract, for the 
tract hath the whole form from the words of the obligor : now whet 
obligee undertakes to ſupply it with new words, and to alter thoſe the 
ty hath fixed upon, that is, according to the rules of law, which | 
every man's own act moſt ſtrongly againſt himſelf, a new making 
new framing of the contract, and for a man to contract with himie 
utterly void and ineffectual. 4 

Another reaſon of this interpretation of law might be, to add a ſu 
to ' deeds, that perſons, who had them in their cuſtody, might not 
them for fear of deſtroying their own ſecurities. 

11 Co. 28. b. Tf there be ſeveral covenants in the deed, and one of them be al 
this deſtroys the whole deed, for the deed is but a complication of a 
covenants, ſo that the deed, which is the whole, cannot be the an 
leſs every covenant of which it conſiſts be the ſame alſo. 

2Roll. All intereſts that paſs without deed, would paſs, though the dee 

Abr.29. afterwards interlined or altered (a): yet the intereſt once veſted 00 

(a) vere, thereby return back again, ſince the deed is not apſolutely neceſſwy 

1 paſbng of the intereſt, but is only evidence that it was paſſed. 

afterwards by the ſtatute, it is neceſſary to ſhew a writing under the hands d 

vacated by parties, 

an interlineation ? | | 


Roll. Rep. If there be blanks eee material, and © 
3% 4% afterwards by the aſſent of the parties, yet the qbligation is 106 


* 


EVIDENCE, 507 


there is 2 material part of the contract added after the ſealing and 2 Roll. 

j it is not the ſame contract that was ſealed and delivered: But Abr. 29. 
be a blank left in an obligation, and filled up afterwards with 

* gimmaterial, this doth not avoid the contract. 5 

if a bond was made to C. with a blank left for Chriſtian names and Roll. Rep, 
u which is afterwards filled up by the aſſent of the parties, yet 39 

1 yoid bond. | | | 

# any immaterial part of the contract be added after ſealing and Ventr. 185, 
gp yet it is in effect the ſame contract, and therefore it ſhall not be 

4 by theſe additions. | | | | 

J. with a blank left after his name, be bound to B. and after C. Lid. 

{4 as 2 joint obligor, yet this does not avoid the bond, becauſe this * Lev. 35 
uu alter the contract of A. for he was bound to pay the whole money 96 * wn 


; ſuch addition. ; 547. 619. 
x Cro. Elia. 627, 


: a thing lies in livery, a deed formerly ſealed, may be given in Palm. 40;. 
x relating 10 it, though the ſeal be afterwards torn off, for the in. Mod. 11. 
aſſed by the act of livery that inveſts the party with the poſſeſſion, dg 14 
| poſſeſſion that was once transferred by the livery doth not return n * _ 
yin, though the deed was cancelled, and the deed is only an evi- 2 Show, 28. 
i transferring poſſeſſion,” for by the act of livery the poſſeſſion paſ. But ſee now 
ii the deed without the ſeal (the livery being indorſed) is an evi- 3 atme 
o ſuch poſſeſſion : fo, if the conveyance. was made by leaſe and r 
the uſes were once executed by the ſtatute, and do not return 
min by cancelling the deed. | 
if a man ſhews a title to a thing lying in grant, there he fails, if 3 Bull. 39. 
y be torn off from his deed ; for a man cannot ſhew a title to a thing ol. Rep. 
afolemn agreement, but by ſolemn agreement, and there can be no _ 
yreement without a ſeal z ſo that poſſeſſion alone is no good 
lace the thing itſelf doth not lie in poſſeſſion but in agreement; 
2 man cannot claim title to a water-courſe, but by deed and under 


re a contract creates an obligation, it cannot be pleaded, if the ſeal 2%. 39. 40 
a off, for the ſeal is the eſſential part of the deed, and without a 2 Bulit. 246. 
$10 longer a deed, nor to be pleaded, nor given in evidence as a 28, 29. 30. 
wlels in the caſe above mentioned, where the intereſt veſts, though 

| bath no continuance : but where the deed is neceſſary to be ſhewn, 

(to acquire the intereſt, there, it muſt have the eſſentials of a deed, 

ts ſhewn as ſuch, | 


te iſſue it had the efſentials of a good deed, and therefore that pl. 12, 13. 
Rat to maintain the iſſue. | | v ** 
1 


Doct. Placit. 262. Roll. Rep. 39, 40. 2 Roll. Abr. 29. 


1 of a deed be broken off in court, it ſhall there be 2 Inſt, 676. 
ws benefit of the parties, becauſe where any thing is impair. 
cuſtody of the law, it fall be reſtored by the benignity of the 
6 poſfible, ; | ooh. 

If 


* 
# 


Jos kvibnNck. 


Noy 112: If chere be a joint contract or obligation, and one of the obj 
l be torn off, it deſtroys the obligation, becauſe they are both obligop; 
2 5 2. 4. perſon, and if one be diſcharged, the other cannot land obliged, 1 
Oro. eat they both make up but one obligor. , _ is 

| has 260. 262, 263. Poph. 161. 


5 co. 23. a. But if two perſons be bound ſeverally, there, if the ſeal of one 


2 Eliz. obligors be broken off, yet the obligation continues in the other 
540, F 


Roll. Rep. there are ſeveral contractors, and ſeveral contracts, and therefore by 
50. 2 Roll, troying the obligation of one of them, the obligation 'of the other 


Rep. 30. taken away.” 
149. Cro. | 1 Io 
Eliz. 408. 546. 576. 1 Co. 28, b. Dod. Placit, 260, 262, 203. 


March, But if two men are bound jointly and ſeverally, and the ſeal of ; 
125. 2 them is torn off, this is a diſcharge of the other, for the manne « 
ey. 2s obligation is diſcharged by the act of the obligee, and therefore 
(according to the rule of law, that conſtrues every man's own 48 
ſtrongly againſt himſelf) a diſcharge of the obligation itſelf: hy 
ſince both are jointly bound as one perſon, the diſcharge of one of 
is a diſcharge of both; à ſatisfaction is ſuppoſed by the very cancel 
it to be given for the whole debt, and no obligation can reſt up 
other 4 | | 


Potts v. Du- Inſtruments of very ancient date which are incapable of being 
pen 8 wiſe proved, derive their authentieity from being found in the tee 
pohly which the Jaw has allotted for them, or in which they ought prope 
Helion, Ju. be 3 and therefore cannot be received in evidence where they come 
389. the cuſtody. of mere private hands. It is true, that where a cont 
can be eſtabliſhed, ſo as reaſonably to account for their being in ſuc 
tody, the courts have ſomewhat relaxed the rule, and admitted them 
read, though not coming from ev actly the moſt proper repoſuory. 
where the cuſtody is merely private; and wholly unconnected with 
jecd- matter, the courts have never gone the length of admitting ſuch 
in evidence. | | | ' 
Dor v. sy: A bill in Chancery is not admiſhble in evidence any further t 
burn, ſhew, that ſuch a bill did exiſt, and that certain facts were in i 
7 Term tween the parties, in order to let in the anſwer or depoſitions of tl 
Rep. 2. neſſes. 


Taylor v. But a bill in Chancery by an anceſtor under whom the party © 
Cole, has been admitted in evidence to prove a family pedigree ſtated 
3 2 in, in the ſame manner as an inſcription on a tomb-ſtone, or io 2 


Hil. Term 1789, ceram Kenyon, C. J. cited ibid. 


Sintzenick A record is evidence only of what was in 32 and appear 

dre je face of the recoi d itſelf: it is not competent to à party to de 

5 — 0 ſhew that under that record any particular matter 
queſtion. 

Barnes v. 7 Every inſtrument, whether under ſeal or not, the execution of v 
witneſſed, mult, generally ſpeaking, be proved by the witoels | 


Trompow- WINE! 6 : 
&ey,JVerm if living ; if dead, bu proving his hand-writiog ; if refiding abr 


In de! = ſending out a commiſpon to examine him, or at leaſt by proving h 
bond tried writing, which laſt, indeed, is à relaxation of the old rule, aud 


before Lord ted only of late years. The ſame medium of proof baz alſo hee # 
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be ſubſcribing witneſs has been ſought for, and could not be found; Kenyon, 

» furniſh'a preſumption that he was dead. But the rule has never W 2 1 
axed further than theſe inſtances. | . 
ah Feb. 1799, it appeared, that the bond, which bore date in 1574, had been executed 
"fendant at New York in America. There were two witneſſes to it, and it was proved 
"redence was given of the hand-writing of Rivington, one of the ſubſcribing witneſſes, 
win America, Objection was taken, that this was not ſufficient, without provitg alſo 
| writing of the obligor ; and Lord Kenyon being of that opinion, it was proved accord- 
iu was then objected, that the hand-writing of W. Moreton the other ſubſcribing wit- 
bald alſo be proved, and that he alſo was abroad or dead; otherwiſe non conftat, but he 
ace bern ſubpenacd here. Lord Kenyon thought that ſome exidence of that ſort was 
by Whereupon the plaintiff proved, that there had been a man of the name of Moreton, 
ky lived as a clerk with" Rivington, the other ſubſcribing witneſs :- but it could not be prov- 
bis name was William, or that it was the hand-writing of that Moreton; or that that 
uu wicht not now be in England; all which was urged againft the admiſſion of the proof. 
Lord Kenyon held it ſufficient ; for this being the caſe of a foreign tran ſaction, though per- 
& evidence was capable of being more perfect, yet it was ſuffi-tent and reaſonable evidence 
u the jury, at leatt, unleſs it were rebutted by ſome evidence on the other fide. The 
; of ſending out a commiſſion! would (he faid) in many inſtances be more than the value 
wn in diſpute, Wallis v. Delancey, cited ibid. | ; 


[arty ſhall not be admitted to acknowledge a deed he bas executed, N v. 
x has been proved by the ſubſcribing witneſs. | 10 aries ? 


Whethez Parol Evidence is to be admitted 
perplain what appears on the Face of a Deed 


dil. 

wk 5 Page 309 
þ + aſcertain) Here, there is a /atent ambiguity 3 the words themſelves primd facie do not 
in ambigui'y ;' but the ambiguity ariteth from ſomething debort, ſome collateral matter 
de inſtrument itſelf, And as ſuch ambiguity is made to appear by parol evidence, parol 
ſer muſt be admitted to explain it, as well as to raiſe it. See Bac. Max. Reg. 23, But 
dere is an abſolure omiſſion of the deviſee, it cannot be ſupplied by parol evidence. 
er, Tuner, 3 Atk. 257. | * | 


"here J. F. being ſeiſed in fee of a real eſtate. as heir on the part Harris x. 
mother's mother, and being alſo ſeiſed in fee of a ſmall eſtate as P'\bop ot 
vis onn father, deviſed all theſe lands to truſtees and their heirs 8 
K to pay ſeveral annuities and charities ; after payment of which he 125. & 
8 the reſidue of the rents, and profits of the premiſes to his own. 
beit of his mother's fide for ever; and the queſtion was, whether 
& of the mother's father, or the heir of the mother's mother was 
Au the reſidue of the rents and profits? parol evidence was admit- 
kev, which heir of the mother's ſide was intended. 
du, R. H. deviſed to the defendant ſeveral cloſes of the value of Hodgſon v. 
num, paying 1000. he owed to J. S. and 1o0!. he owed by bond OP, 
law; and deviſed ſome ſmall legacies, and gave all the reſt of 3 3 25 

eſtate to the plaintiffs, his nieces. It happened that the 100. 229. 8 C. 
* ond was not due to Shaw, but was the money of Alice Beck, then 
of one F. By reaſon of this miſtake, the deviſee of the land 
in pay the 100. The plaintiff examined Harvey who drew the 
ud depoſed that the teſtator declared, he meant the 100. due to 
n who married Mrs; Beck of Lincoln ; and another witneſs de- 

de meant the bond for which C. was bound as his ſurety: 
V for the plaintiff, firſt at the rolls, and afterwards on à bill of 


reve v 


519 | EVIDENCE. 

1 | review before the Lord Chancellor, and heard on the theris, 38d 
A dleereed on the merits ; his lordſhip declaring he faw no hurt in ae. 
Collateral evidence to make certain the perſon or the thing 1 
(e] Fonne- And Lord Thurlocue in a late caſe (a) ſaid it was a clear _ 
/ Poynts, every evidence as to the deſcription of the ſubje@ the e as 
1 Br. Ch. ſcribed, muſt be admitted. As in the caſe of a ſpeciſick legacy, you i 
| Rep. 407. bear evidence concerning the ſubje& to which the will applies, in U 
Sun ſee whether the deſcription applies aptly or not. bo 
. ee 27% Bo, patol proof hath been admitted as to the intention of 1 u. 
2 Verd. 303 Where the queſtion hath been, whether a legacy ſhould go in ſais 
Debeze v. of a debt due from the teſtator to the legatee, or whether a ſun 2 
* "Ih on the marriage of a child ſhould go in ſatisfaction of a legacy ? 
165 . in Fowler v. Fowler, 3 P. Wms. 354. Lord Talbot faid, his opinion was 

admiſſion of ſuch evidence. | 


4 


Henklev. It alſo hath been admitted in equity, to prove à variation betyeg 
3 575 agreement executed and the agreement intended, upon a ſuggeftio 
fra. ſuch variance hath happened through miſtake, fraud, Cc. 


ſurance 
Company, 1 Vez. 317. Baker v. Paine, Id. 456. South Sea Company v. D'Oliffe, 2 Ve 
Pitcairne v. Ogbourne, Jbid. Lady Shelburne v. Lord Inchiquin, x Br. Ch. Ca. 338. 1 
v. Harvey, 2 Ch. Ca. 180. Fer Reynolds C. B. in Fitzgerald v. Lord Fauconbery, Fut 
But in Hardwood v. Wallis, cited in 2 Vez. 195. parol evidence for this purpoſe was re 
In that caſe, an eſtate was agreed to be ſettled prior to marriage on the intended huſh 
life; remainder to wife for life; remainder to the firſt, &c. ſon in tail-male ; remaiade 
and every the daughters of that matriage. Inſtruions were given to an attorney to d 
ſettlement, who drew it as far as the limitation to the ſons in tail-male 3 where he ſtop 
wrote, then go on as in Pippin v. Elkins ; Which was a precedent he delivered to his clerk t 
from that limitation, and was a right ſettlement on the iſſue male and daughters by th 
but the clerk drew the ſettlement to all the daughters of the huſband without reſtraini 
that marriage, It was executed with this miſtake. The plaintiff was the only daughter 
r the huſband by a ſecond wife left a ſon and four daughters, the defendants. 
inſiſted, that letting in the daughters of the ſecond, marriage would make the firlt wile 
chaſer for them, or the children of other ſucceſſive wives, to the deſtruction of the int 
her only child; the draft of the attorney was proved, and the ſettlement in Pippin 
But the Maſter of the Rolls, Sir Wm. Forteſcue, would not admit the parol evidence of 
torney to be read; and held, that the other evidence would not do: that nothing appe 
2 under the hands of the parties, the ſettlement could not be altered. Evidence 
kind, it muſt be obſerved, ſeems to be more readily admitted to rebut an Wo" 4 than 

a decree upon. Legal v. Miller, 2 Vez. 299. Jones v. Statham, 3 Atk. 388. Lien 
Bute, 7 Br. P. C. 204. 44. ba! ta ito 74 


Doe v Burt, $0, parol evidence is admiſſible to ſhew whether a thing be p 
4% 1 Term not of the eſtate demiſed by a deed. $0, to ſhew that perſons 
= - . ing themſelves in a certificate as officers of the pariſh at large, 

habirants of Officers of the hamlet where the pauper was ſettled, Io explat 


Sambourn, mercantile contracts it is every day's practice to reſort to it. 


Term .. | 
* Rep. 609. Per Lord Hardwicke in Baker v. Paine, 1 Vez. 459. and Bluat v. 
FF | | | b th 
Page 399 Fr | f | . * 6 ** ba 
(It has been) Patol evidence offered to raiſe an equity, that à penſion by th 


to the defendant abſolutely. and without any terms, was in truſt for the plaintiff, the 
by his anſwer defying it, was rejected by Lord Thurlow, after much argument and 
beration. Lady Margatet Fordyce v. Wilks, 3 Br. Ch. Rep. $77. | 


Rex v. in- 80, it is competent to a party to aver other oonſdermion! 
nabitants of expreſſed in a deed. Thus, where the conſideration exprele 


den, z Term deed was 28ʃ., parol evidence was admitted to vrove, that the : Sec, 
Rep. 474, dtration was zel. 80, where the conſiderations mentioned 18 


10,000!. and natural lave and affefion, the lords commiſſioners of Filmer v. 
ſeal directed an iſſue to try whether natural love and affection Gott, 7 Br. 
0 : P. C. 50. 
d any part of the conſideration, the eſtates which were conveyed gut in 
\. deed being worth 30,0007. On an appeal this was confirmed; and Clarkſon 
og the trial of this iſſue, finding that natural love and affefion con- v. Hanway, 
d no part of the conſideration, the deed was afterwards ſet aſide by BY I ; 
lord Chancellor. bh, 5 holden that 
"tee could not give parol evidence to prove blood and kindred to have been the conſide- 
cs conveyance, the conlideration expreſſed in the deed being an annuity to be paid to 
or. And in Peacock v. Monk, 1 Vez. 128. Lord Hardwicke ſaid. “ where any con- 
Du mentioned, as of love and affection only, if it is not faid alſo, nd for aber con ſidera - 
u cannot entet into proof of any other: the reaſon is, becauſe it would be contraty to 
; for when the decd ſays, it is in conſideration of ſuch a particular thing, that imports 
we conſideration, and is negative to any other. It is otherwiſe, where. there is no con- 


00 at all in the deed. 
Page 310 


» aft) Batchelor and Searl, Eq. Ca. Abr. 246. 8. C. Gilb. Eq. Rep. S. C. Jafra vol. 
80. Duke of Rutland v. Ducheſt-of Rutland, 2 P. Wms. 210. Petit v. Smith, x P. 
1. Braſsbridge v. Woodroffe, 2 Atk. 68. Lake v. Lake, x Wilſ. 313. Ambl. 126 
hut io Blinkhorne v. Fealt, 2 Vez. 28. Oct 1750. Lord Hardwicke expreſſes himſelf 
ery tender in admitting parol evidence in caſes of this kind; and it ſhould be reſtricted 
bs caſſ-dat the time of making the will. Nourſe v. Finch, 1 Vez. jun. 358. And Lake 
te, Nov. 1751. is the laſt cafe (in print) which has been decided ſince that time on parol 


u parol evidence is admiſſible in favour of the executor to ſhew Biſhop of 
laing truſt for the next of kin, fo it hath alſo been admitted in Cloyne v. 
«the next of kin, to take off the effect of the parol evidence ad- Voung, 
bythe executor. And it ſeems from ſome caſes (a) that, it may be 8 die 9s. 
the next of kin originally and in the fix(t iaſtance. I Bond, 2 Br. 
526, («) Pane v. Fane, 1 Vern. 30. Rackfield v. Careleſs, 2 P. age 


e 2 teſtator gave legacies of the ſame amount in two different in- Coote v. 
Jam evidence was admitted to ſhew that he intended them to 3 
kunulative, f eee gehe 1 5925 5 Kep. 
a fine is levied, if no uſes are _ the reſulting uſes ſhall . Pop- 
tte conuſor, but parol evidence is admiſſible to rebut - the preſump- bam,Doug]. 
ſuch reſulting uſes. . A | _s 
eftrix bequeathed her real and perſonal eſtate to E T. and J. U. Ulrich v. 
detween them for life, and upon the death of E. T. ſhe gave the Lich feld. 
te to J. L. in tail general, * for want of ſuch iſſue to R. U. Alk. 378 
mth a few 0 legacies; and charged the real eſtate with 
dent of theſe legacies, if ro n eſtate ſhould not be ſufficient ; 
be vill declared, ſhe gave all the reſt and reſidue of her perſonal 
ber uncle L. C. s three daughters; and particularly gave to Mrs. 
lo. and made her executrix. For the teſiduary legatees it was 
b that ref and refidue of her perſonal eſtate muſt mean the reſidue 
®paricular legacies are paid off; and could not refer to the begin- 
| te will, becauſe there is à fee deviſed, and, conſequently, the - 
ha diſpoſed of the whole: that parol evidence of the attorney 
tbe will, that he had expreſs directions to give the perſonal 
v the three daughters of L. C., might be admmted in this caſe ; 
de ſure) things which are quite contrary to the will ſhall not be 
krol evidence, but that it may be allowed to explain words in a 
Melly in this caſe, where it appears to be a mers blunder of the 
| rawer : 
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- 


ſeems clearlyto be à blunder in the drawer of the will, becauſe the d 
in the firſt part of it is proper ooly in the diſpoſing of real eſtate 


to explain the intention of the teſtator, I am of opinion, that this 
caſe in which parol evidence can be read, and that it would be cf. 
rous conſequence. It is true, there are ſome things here which 


5 only; for | do not know that upon the conſtruction of à will, cos 
law or equity admit parol evidence, except in two caſes: ſirſt, to 10 


Dowſet v. 
Sweet, 

Ambl. 15. 
Bradwin v. 


14. 374. 


ful. TI have the greateſt deference for his judgment, but muſt o 


2 Vern. 621. 


alteration in his judgment was mentioned in the Houſe of Lords. 
admitted; and even Lord Talbot, when he had heard the cauſe, 


Lowfield v. 
Stoneham, 
2 Str. 1261. 


drawer : that this doth not intrench upon any of the rules 


caſe is, with regard to reſulting truſts. relating to perſonal eſtate; vl 
man makes a will, and appoints an executor with a ſmall legacy, a 


deviſe: -I give to my loying 


uin and O'Brien, 


- EVIDENCE. 


: ; . ; ; wi | 
parol evidence, but only clears up Who was intended 3 
eſtate,  whege the whole is deviſed to two different perſons ; bay 


Hardwicke—As to the queſtion, Whether L ought to admit parol cn, 


make a judge wiſh to admit it; but I muſt not follow my indin 


the perſon, where there are two of the fame name, or there has | 
miſtake in a chriſtian or ſurname, and this upon abſolute neceſſity; 
if ſuch evidence were not let in, it would make the will void. The 


next of kin claim the reſidue; in order to rebut the reſulting truſt { 
next of kin, parol proof has been admitted to aſcertain the perſy 
was to have the reſidue. It is very true, caſes. may be cited, where 
Cowper has admitted ſuch evidence; for he went upon this ground 
it was by way of aſſiſting his judgment in caſes extremely dark and 


was never ſatisfied with this rule of Lord Cowper's of admitting pa 
dence in doubtful wills: befides, he went further in the great « 
Strode and Ruſſel, in which there was an appeal to the Houle of l 
Mr. Juſtice Tracy, who aſſiſted Lord Cowper in that caſe, was at 
the ſame opinion with him; but on conſidering it more, he diſavoi 
former opinion, and was clear that it could not be admitted, 


caſe of Selwin and Brown, I was of opinion that it ought to ha 


remorſe of judgment at the ſame time that he rejected the parol evi 
but the Houſe of Lords refuſed. it as of . miſchievous conſe 
and affirmed his decree. PU | 
Upon plen? adminiſiravit pleaded, the queſtion was, whether 
received by the defendant was due to her in her own right, or as et 
to her huſband, and, conſequent]y, aſſets? It aroſe upon the fq 
' brother John Stoneham cool, 
« caſe of his death, ta his wife Suſanna,” who was the defend 
appeared that John Stone ham ſurvived. the teſlator : the plaintif i 
intiſted, that this legacy, which the defendant admitted that fi 
ceived, - veſted: abſolutely in him, and, was aſſets in her hands. 
part of the deſendant, it was offered to give io evidence, that the 
in extremis declared, he meant to give his brother only the inter 
10cal., and that the defendant ſhould have the priocipal i cal 
vived him. The parol evidence was . oppoſed by the plaiot'f"s 
as being contradictory to the plain words of the will. And 4 
Juſtice, ſaid, it could not be allowed, and that in the caſe of 
_ Brown, 9s? gia of * refuſed it, 2 where it 
upport the legal interpretation of the will; and Lord arge 
two years ago held cr the ſame manner in the caſe of the Earl 
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h evidence may be received to explain, yet it can never Meres v. 
2 22. or fubſtzarially to vary a written inſtrument. An _ 7 
00 on the caſe was brought for the uſe and occupation of a houſe, of Beg Mr 
wich, it was agreed in writing, that a leaſe ſhould be let by Chriftiana Morceau, 

to Abraham Gamage for twenty-one years, at 26/. per ann. to 2 Bl. Rep. 
wamence from Michaelmas then next. Gamage died and made Merceau 249. 
executor, who paid 26/. into court for one year's rent. On the trial, 
& plaintiff offered to ſhew by parol evidence, that beſides the 260. per 
the defendant had agreed to pay 2/. 125. 6d. a year, being the ground- 
n of the premiſes to the ground landlord ; but no evidence was offered 
de actual payment of ſuch ground-rent during the teſtator's life; with- 
which De Grey, Chief Juſtice, thought ſuch parol evidence inad- 
ble, and nonſuited the plaintiff. On a motion to ſet aſide this non- 
„e was alleged, that this was evidence not to alter or vary, but to 
lin the agreement. That this was not a ſolemn deed or will, but a 
mr executory act; and had a bill in Chancery been brought to carry 
into execution, parol evidence would have been admitted to prove the 
xment to pay the ground- rent. For in Toynes v. Statham, 3 Ath. 388. 
i evidence was admitted to ſhew, that the agreement for a leaſe at 90. 
jar was to be clear of taxes, But by Blackflone, J. I am clearly of 
won that the lord chief juſtice did right in rejeQing this evidence. 
bens ſhould be very cautious in admitting any evidence to ſupply or ex- 
u vritten agreements ; elſe the ſtatute of frauds would be eluded, and 
me uncertainty introduced by N. rx or explanatory evidence, 
Kh that ſtatute has ſuppreſſed in reſpect to the principal object. It 
ought to be ſuffered ſo as to contradict or explain away an explicit 
ment, for that is in effect to vary it. Here is a poſitive agreement 
ſthe tenant ſhall pay 261 Shall we admit proof that this means 28ʃ. 
b? What is it to the tenant to whom the rent is to be paid, ſo as 
$ obliged to pay more than his contract expreſſes? we can neither 
te rent nor the term, the two things expreſſed in this agreement. 
A relpe© to collateral matters, it might be otherwiſe. He might ſhew 
$20 put the houſe in repair, or the like, concerning which nothing 
kl; but he cannot by parol evidence ſhorten the term to fourteen 
er extend it to twenty-five years, or make the rent other than 260. 
. The caſe in Athins is of a mere executory act. in which the 
7 vas to ſettle the proper covenants, and therefore had a right to 
* who was to pay the taxes, Beſides, there were ſtrong ſuggeſ- 
nud in making the written agreement, as one party could neither 
If write, | 
debt upon a bond payable at a certain day, the defendant pleaded, Meaſe v. 
Y agreement between the defendant and the plaintiff's teſtator, the 
ly ſtood as an indemnity. To this plea the plaintiff demurred, and 
was, whether the agreement pleaded could be given in evi- 
o contrary to the expreſs tenor of the bond, purporting to be ab- 
for payment on the day? The plaintiff contended, that the office 
Nl eridence extended no farther than to explain a deed conſiſtently 
n general purport, and by no means to change the nature of the ſpe- 
gion; and that even on a will, the uncertainty to be removed 
mace muſt ariſe from ſomething extrinſick to the infrument. The 
ipeed the plea to be bad, and the objection deciſive againſt admit- 
tral evidence to change the nature of the deed. 
VI. | L | In 
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Haynes „ Tn nb cafe cat parol evidence of a parol communication between 
1 H. parties be BENT w add a term not mn in the ſpecifick a i 
Lord Port- which they have executed; for what has paſſed between chem may. h 
more v. been altered and fhifted in a variety of ways, but what they have fy 
Morris, and ſealed was fully ſettled. And my Lord Thurlocbe laid it dow 
4 ts, _ rule of law, which it was impoſſible to break in upon, that nothing e 
Rick 819 be added to the written agreement, unleſs in caſes where there is 2 f 
Jackſon, ſubſequent, independent agreement varying the former, not where it; 
. 5 55 matter paſſing at the ſame time with the written agreement. 

Gunnis v. The verbal declarations of an auctioneer cannot be admitted tc « 


Erhart, iH-.4; : * 
Bl. 289. dict the printed conditions. 


Thomas v. We have ſeen that a latent ambiguity in an inſtrument may be ex; 
Foo ge by parol evidence: It may, therefore, be admitted to-ſhew tha u 
Rep. 671. time of making a will, the deviſor gave iaſtructions to inſert the n; 
Beaamont A. in the will, when the attorney inſerted that of B. by millake. 
v. Fell, parol evidence of declarations made by the teſtator before the mali 


2 P. Wms. the will cannot be received to contradict the will. 


141. 
Lond Wal- Where the deviſor made one will in 1752, and another in 1756, 
pole v. Earl out diſpoſing of his perſonalty, or appointing executors by either, ali 
Cholmon- 4 Fla ; OT, ar 
Jeley, a codicil (reciting that by his 44% will, dated in 175 2, he had made oi 
7 Term poſition of his per ſonalty) diſpoſed of it, and appointed executors, i 
Rep. 138. holden, that there was no latent ambiguity ſo as to let in parol evi 
: to ſhew that the teſtator intended by the codicil to confirm the \ 
1756, and not to republiſh that of 1752. 
Per luller, A doctrine did at one time prevail, that the court might 
J. 2 H. Bl. dence which they thought, according to the ſtrict rules of law, ougl 
Fo + ſu. co be offered to a jury. But evidence which ought not to be reca 
my vol. ll. between the parties, to give à conſtruction to a written inſtrument 
p. 652. brought in diſpute, ſeems to be no more admiſſible by a court tha 
wo jury. In the caſe in 2 Vern. 98, which is referred to in ſupport 
doctrine in a preeeding part of this work (a), the court refuſed to 
ſuch evidence. And fo they did in the two other paſſages of tha 
(2 Vern. 337 & 625.) referred to alſo in its ſupport- 
3 An agreement in writing between a landlord and a perſon 
Blackburn, then his tenant under a leaſe which had ſome time to run, was fi 
3 Vez. jun. the landlord for a new leaſe to be granted at any time after the con 
34. of repairs which were to be made by the tenant with all convenient 
but blanks were left for the time of the commencement of ſuch! 
Upon the completion of the repairs the landlord tendered a leaſ 
mence from that time; and upon the tenant's refuſal to accept! 
bill for a ſpecifick performance. The tenant admitted; by his a 
he accepted the agreement, but infiſted, that the new leaſe * 
commence before the old one was expired, The landlord ot 
dence to ſhew, that it was the true meaning of the agreement that uy 
leaſe ſhould commence from the completion of the repairs; but 
ter of the. Rolls rejected it. | 4 


EVIDENCE. 


(H) Of Preſumptive Proof. 


Preſumption, as def ned by the civilians, is conjecturà ex certo ſigno Gilb. L. E. 
A proveniens que alio adducto pro veritate habetur. For when the fact 393: 
elf cannot be proved, that which comes neareſt to the proof of the fact 
i the proof of the circumſtances that neceſſarily and uſually attend ſuch 
6s, and theſe are called preſumptions, and not proofs, for they ſtand 
aftead of the proofs of the fact till the contrary be proved. 
If a man gives a receipt for the laſt rent, the former is preſumed to be 
wil, becauſe a man is ſuppoſed firſt to receive and take in the debts of 
& longeſt ſtanding ; eſpecially if the receipt be in full of all demands, then 
4s plain there were no debts ſtanding out; and if this be under hand 
ad ſcal, the preſumption is ſo violent, that the law admits of no proof to 
contrary ; becauſe that were, to let a man invalidate his own deed, 
ich our Jaw doth not permit; for here, though the payment of the 
bony is not proved, yet the acquittance is proved, which could not be 
about ſuch payment. | — PER 
Where a leaſe is proved, and it is alſo ſhewn, that the claimant hath my Cer in 
SEA: N Ra; . Harpur v. 

aved rent within twenty years, this infers a ſeiſin in fee, and throws it Brock, 5:5. 
pn the adverſe party to ſhew that the leaſe is ſubſiſting. And Eyre, Tr. 14 G. 3. 
roo, held, that where rent is received without any proof of a leaſe, this 3 Wooddeſ. 
h find facie is evidence for the plaintiff, and obliges the defendant to 333: 
ſev, that it is either a quit-rent, or that the term is unexpired. | 
Poſzſſion, and rent received, for twenty years, were holden to be Denn v. 
lniſſible evidence of a fee, to be left to a jury; though the title, ſo far 2 4 
jt was developed, appeared to be a long term of years; for it might be 99" 
erm attendant on the inheritance, and the leaſe one of the muniments 
the eſtate. SEN 
The circumſtance of twenty years having elapſed without any de- Oſwald v. 
od made, is of itſelf a preſumption that a bond has been paid. And _ 
whattion of a bond may be preſumed within a leſs period, if any evi- Rep. 250. 
nee be given in aid of the preſumption, as an account ſettled between 
| wy in the intermediate time without any notice being taken of ſuch 
demand. . 
ita perſon claiming a toll for paſſing over a highway, can ſhew that Lord Pel- 
werty of paſſing over the ſoil, and the taking of a toll for ſuch pal- _ 01 
we both immemorial, and that the ſoil and the tolls were before the, 8 
ol legal memory in the ſame hands, though ſerved ſince, it will be Rep. 660. 
7 r the ſoil was originally granted to the publick in conſidera- 
ak the tolls. 
Ha ſhip has been miſſing, and no intelligence received of her within a Green v. 


Waadle time after ſhe failed, ir ſhall be preſumed that ſhe is loſt. 2 5 

| Newby v. Read, Sittings alter Mich. 3 Geo. 3. 
| 0 Page 312 
$4 ww) In cjeQment the caſe was as follows: goon Gifford was ſeiſed in fee of the lands 
W!ion, and made a leaſe in reverſion to Lewis Davells for 99 year, to commence after the 


the fon, who had then a leaſc in poſle ſſion for 99 years, if they or either of them ſo long 
© The plaintiff poſitively proved the death of John Davells the ſou; but as to the father, 
Foot was, that he had been reputed dead, and nohody had heard of him for 15 years laſt 
1 Upon an objection, that this laſt proof was inſufficient, it was holden clearly by Holt, C. J. 
ite peru al of the above ſtatute, chat this caſe was within it, becauſe Lewis Daveils, the 
a 8 the plaintiff, had a term in reverſion ig -the lands, and fo was a re verſioner wit hin the 
er of the ſtatute; and he held, that a remainder man was Within the equity of that law. 
= 1, Exton, Carth. 246. | 
LI: By 


net other ſooner determination of the eſtates of John Davells the father, ang John 
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EVIDENCE. 


By the 6 Ann. c. 18, reciting that divers perſons, as guardians and f. 
tees for infants, huſbands in right of their wives, and other perſons he 
ing eſtates or intereſts determinable upon a life or lives, have continued 
receive the rents and profits of ſuch lands after the determination of d. 
ſaid particular eſtates or intereſts, it is enacted, - That any perfor ch 
« ing any eſtate in remainder, reverſion, or expectancy after the deal 

. * any perſon within-age, married woman, or any other perſon wh 


* ſoever, may, upon affidavit that he hath cauſe to believe tha f 
cc 


perſon within age, ©. is dead, and that his or her death is conce; 
„ by ſuch guardian, truſtee, huſband, or any other perſon, once 2 
*« have an order from the great ſeal for the produQtion of fuch ted 
* within age, &c., and upon the guardian, truſtee, Cc refuſing « 
«« glecting to produce ſuch infant, tc. agreeably to ſuch order, the 
« infant, c. ſhall be taken to be dead, and the remainder-man or te 
&« ſioner ſhall enter upon the eſtate in like manner as if ſach infant, 
% were actually dead.” 


(1) Thee the Law requires the higheſt Pzooft 
I2atute of the Thing is capable of, 


(So if a wwitneſs) But in ſuch caſe it is not neceſſary to produce the original 1ecord, for co 
of records, the journals of the Houſe of Commons, the journals of parliament, pariſh regil 
and the transfer-hooks of the Eaſt India Company, &c. are ſufficient, Wherever an orig 
of a publick nature, and would be evidence if produced, an immediate ſworn copy thereot vil 

evidence. Dovgl. 177. 593. 3 Salk. 154, By 5 G. 2. c. 30. $41, which direQs proceeding 
' commiſſions of bankrupt to he entered on rechd, true copies ſigned and atteſtcd as therein 
quired, may be given in evidence. 


— 


| (K) Of Hearſay Evidence, 
Page 313 | | 


( So what a fer ſm) The declaiations of a priſoner- cannot be given in evidence for him; th 
fore 4 witneſs for this purpoſe cannot be called in his defence; but he may croſs-examine 


the witneſls on the part of the profectition as to any thing they may have heard him ſay fr 
to the fat he is charged with. I. wid. 6 Ed. | 


Bull. Ni, Where poſitive proof cannot be had, the declarations of perſons 1 
Pri. 24. tereſted, and who are then dead, are admiſſible, as in queſtions cone 
ing legitimacy, or in queſtions of pedigree. | 

Id ibid. Hearſay is good evidence to prove the death of any perſon 

ſea | 


__ Hearſay is evidence in caſes of ſettlement of paupers. 
utley, 


3 Term Rep. 715. Rex v. Greenwich, 74. 716. Rex v. Holy Trinity in Wareham, Cad 


- Davis v. It is evidence alſo, whether parcel or not parcel. 
Vearce. 
2 Term Rep. 53- Sce Gainons v. Barnard, Anſtr. 299. 


Bull. Ni. In queſtions of preſcription, hearſay is good evidence in order to | 
Pri, 295- a general reputation, . 


"Biſhop of Ina quare impedit, the plaintiff derived his title from Lord R. in a 
Men Bet. be laid a preſentation of one Knight : the biſhop ſet up a title in bin 


field, Bull, and traverſed the ſeifin of Lord R.: the plaintiff gave in depo 


EXCOMMUNICATION. "-" hs 


in the regiſter of the dioceſe of the inſtitution of Knight, in which Ni. Pri. 
was a blank in the place where the patron's name is uſually inſert- 395: 
and then offered parol evidence of the general reputation of the g © 
airy, that Knight was in by the preſentation of Lord R.: upon a bill 
{+ceptions, this came on in K B. when the better opinion was, that 

. was admiſſible, the regiſter, which was the proper evidence, 

» blent; for a preſentation may be by parol, and what ſo commen- 

; nay be tranſmitted to poſterity by parol, and that creates a general 

Faden. | 

| ſeems to be no objeRion to the admiſſion of hearſay evidence, that Eſpin. Ni. 
ary whoſe declarations are brought as hearſay evidence would not Pri. 787. 
e be an admiſſible witneſs, provided ſuch declarations at the time 
indifferent. 


* — — 


(L) Of the Pazty's Confeſſion ; 


Ti: confeſion muſt be voluntary, not drawn from the accuſed by hope, 2H H. P. 
tuned by fear. If the confeſhon be got reduced into writing, it C. 284. 

tb: uſed againſt che accuſed ; and it is proper that he ſet his name 1;cach's 
33 5 | e Caſes, 286, 
uk to it. J. Burn's 
Juſt, tit. E.camination, | 


fix examination ought not to be upon oath. - 1H. H. 585. 
Fhere the confeſſion is regularly taken, it is of itſelf, uncorroborated Leach's 
uy other evidence, ſufficient to convict the priſoner. Gaſes, 287, 


— — 


Excommunication.  ” 
Page 314 


HERE a writ de excommunicato capiendo ſlated that the defendant Rex v. Bay- 
was excommunicated in a Cauſe of defamatian and ſcandal ton, 5 Term 
we) ſpirttual,” it was allowed to be ſufficient. - Rep. 153. 
£5 no ground to call upon the temporal courts to quaſh the writ, that 74. ibid, 
yater, inſtead of the leſs, excommunication was pronounced; for 
8 merely matter of appeal. | _ 
ts not neceſſary that the defendant ſhould be reſident in the dioceſe at Fo 43% 

| 3 . . . ade ſupra. 
me of the e communication; it is ſufficient if he were there at the ol. l. 673. 
the citation. | 


. * 


* 


In what Caſes the Spiritual Court may 
properly excommunicate. 4 


eee cation) Secur, if it had been the conſpndive &, 2 Alk. 499. wh 
Ca. temp. Hardw. 314. 


be vrit is in a ſuit pro correfione moram, it is too general, So, for Rex v, 


Ying to anſiver certir articulic animes ſus ſalatem, morumgue correct. gt. 4. 
Wernentibus, Rex v. 
Munnery, I. 76. 


If 


x Will. 213. | 


22 n — 
e 


Elo wor <4. OP Ive; ? 
1 — — 


— 5 
3 


4 


578 Y, EXCOMMUNICATION. 


Rexv.Keat, . If it is for flander or defamation, it is certain enough. 

2 Si. 250. Two fignificavits were quaſhed, being only ſaid to be in a cauſe wi; 

Rexv.Eyre, g 9 . whig 

2 Str. 1067. came by appeal in a matter merely ſpirit aal. For by Lord Talbot, de: 
not to lend our aſſiſtance, but where it appears clearly they haye juriſch 

— tion, and are not to truſt them to determine what is a matter merely fp 
tual. In Focolers caſe, it was in cauſes of eccleſiaſtical rights, and 
not ſufficient. 


YE + % 


(B) In what Caſes a Perſon ſhall be faid 10 
3 ip/o facto extommunttated. 
Page 31 


(And to this purpoſe) By-27 G. 3. c. 44. no ſuit ſhall be commenced in any eccleſiaſtical « 
for ſtriking or b.awling in any church or church-yard after the expiration of eight caley 
months from the commiſſion of the offence. 
Page 317 

( That notwithſtanding) For this ſecond offence in the act, /mting in a church-yord, ap 
dent conviction at law iz not neceſſary, though if there is one, the ordinary mav uſe it as a U 
of the fact. For with reſpect to this, and the firſt offence in the act, the ſtatute, thoog 
provides a penalty, does not change the juriſdition. As to the laſt offence, wal cin: 
with any weapon, & c. there muſt be a previous conviction, and a tranſmiſſion of the ſentet 
and a declaration. Wilſon v. Greaves, 1 Burr. 240. Wenmonth v. Collins, 2 Ld. Raym. 


— 


(C) By whom Cxcommunication is to be pr 
5 nounced and certified. 
Page 319 


(Excommunication) By the ancient common law, as was ſaid by Hankford, 11 H 4. 64 
a commiſſary might certify excommunication; and that he was reſtrained by parliament. 


F. N. B. And although the biſhop be in his dioceſe, yet the certificate of th 
62.N. _ car general, by his letters unto the Chancery, reciting-that the biſh 
in remotit agend., is good, and ſhall not be traverſed. 


(85 - parſe) But in this caſe the rule in the regiſter is, that the excommunication 
be ſaid in the writ to be by the authority of the biſhop himſelf. 


F. N. B. The chancellor of the univerſity of Oxford may certify excommuni 
64. C. on of perſons within his juriſdiction. 

SS Whether the court of delegates have power to excommilnicate, (thi 
b adopted in more modern practice,) bath formerly occaſioned a differe 


Lutw. 17. Opinion. 


Co. Lit. But when the biſhop hath certified the excommunication under ſr 
134. death will not vacate the certificate. 
(c) For (The certificate) That is, the day on which the excommunicat0 


_ withinſorty publiſhed in the church, for the writ de extommunicato capiendb cant 
pa 3 awarded till the party hath lain under the ſentence forty days (). 
to hinto Are to be reckoned from that day. | 


appeal to the court of Rome, and the appeal would: operate as a ſuperſedeas to the procels, 


berate the parity. 20 H. 6. 25. a. b. 


F. N. B. The certificate muſt ſignify, that the perſon was excommunicat 
4 k. ſpecial name, and in a ſpecial ſuit againſt him ex officio, or by the 
for otherwiſe he doth not incur the . of the greater excoꝶ 


EXCOMMUNICATION. 519 


The defendant was excommunicated. for not paying his proportion of a Rex v. 
made for repairing the church of D. in Suffolk. It was moved to WN | 
"(ode the writ, iſt, For that it was not ſhewn that the defendant was 435. my 
"morant within the dioceſe at the time of the excommunication pro- 

need, Moor 467. Sir T. Jones 89. 2dly, Becauſe there was no ad- 

of the defendant in the writ. On the other fide it was anſwered, 

zu the firſt objection) that the defendant in the libel was ſaid to be of 

| in Suffolk, which was the ſame pariſh where the church was, and it 

dot be intended that, after the libel, he removed from thence : but 

| did remove, his flying from the proceſs of the court ſhould not mend 

caſe, for then the party, by his own act, and by turning his back upon 

bre, might avoid ſuch proceedings. As to the want of addition, this 

n {ad to be anly neceſſary in the cauſes of excommunication mentioned 

he (latute of 5 Elia c. 23. for which reaſon it was true, that for 

at of addition, there could be no proceeding againſt him by way of 

chmation with. pains and penalties for not appearing ; but ſtill as the 

ter was plainly of eccleſiaſtical cognizance, (vis.) the repairing of the 

h, the excommunication was good, and ſo was Cre. Car. 190. 

1s caſe, T. Jones 89. The inhabitants of Bermondſey, 1 Show. 16, 
s caſe, 1 Salk. 293, The king v. Fowler. The chancellor dif; 

(ci ea both the exceptions. | 

y. Keith, miniſter of May. fair chapel, which was a chapel of eaſe to Dr. Trebec 
George's pariſh, Hanover-ſguare, of which the plaintiff was rector, be- v. Keith, 
cited into the biſhop of London's court for officiating as a clergyman * Alk. 48. 
the church of England without being licenſed by the biſhop, and hay- N 
teen denounced ex communicate forty days, for contumacy and con- 

wy: of the eccleſiaſtical laws, upon the biſhop's certificate into Chance- 

; the writ of fign/ficavit iſſued, which it was moved to quaſh. —Lord 

&b{uicke Chancellor, — This is a caſe of as great conſequence to the 

xd government and diſcipline of the church as can poſſibly happen, [ 

Þ take notice of nothing but what appears on the fignificavit (a); and (a) The 
queſtion before me is, whether there is ſufficient to warrant the court Word fei- 
ue the writ of excommunicato capiendo Now, if this gentleman eee 
& the juriſdiction, he is not without remedy, for he may go to a court to denote 
common law after ſentence, as well as before. The frft and material the biſhop's 
kze3t0n-18, that the particular cauſe of the e communication ought to be er 
forth. It is not neceſſary for the eccleſiaſtical court to ſhew they have 1 
ay proceeded ; for if they have not, yau have a remedy by appealing to denote 
ger eccleſiaſtical juriſdiction, Here is certainly a deſcription of the the writ de 
«chal cauſe, and if ſome of the matters mentioned are within the juriſ- communi 
Won, it is ſufficient, It is not like the caſe of The King and Fowler, r 
Ich was held uncertain, as it was in the disjunctive, tithes OR other ec- this latter 
aral dyes, fo that it might be eccleſiaſtical dues only: if it had been fentc ir 


tion 


preaching, there is no pretence for his doing it without licence from perly appli- 
Ebhop: the fame as to the adminiſtration of the facrament, and cele- ed; the writ 
bon of marriage; for the canons of 1603, confirmed by act of parlia- having re- 
* ue expreſs as to that matter. Here, the ground of the contuma- and. 
F 1s deſcribed ſpecially, which is more than is neceffary ; for where the this rp ps 
— u ſufficient it may be ſet forth generally. The ſecond exception is, word in the 
M13 not mentioned in what manner Keith officiated, or performed di- beginning 
We ſerrice, and therefore it might be in his own houſe, or a private cha- 2 * a 
Vat the word officiating ought not to be ſo conſtrued ; for reading el 
prayers 


n AND other eccleſiaſtical duet, it would have been well enough. As temeth to 
be more pro- 
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patr N. prayers or a ſermon in a private family, is not performing divine Gy 
Ke. Drais: ſervice is the expreſſion made uſe of in ſeveral 40 of wn 
particularly in the act of uniformity, 13 & 14 Car, 2.c 4 6 27.16 

ing to the ſervice in Welſſi· in ſeveral other acts of parliament tha d 

the reading of proclamations, the order is, that it be read after divice { 

vice. The word officiate relates to his office as a preſbyter, which m 

mean his doing it in a publick manner. It is not indeed neceſſary fy 
miniſter to have a licence from the biſhop of the dioceſe for every x Jerrar 

cular caſe, but yet the biſhop may ſuſpend him wholly where he is irregul 

till he ſubmits to perform his duty properly: and it is not here a defer 

tion of the caſe, but of the contempt only, for which he has excomn 

The third nicated him. The fourth exception is, That it is not ſaid at the time 
END x ear the excommunication he officiated within the dioceſe of London, and th 
5s not ſaid fore has been cited out of the dioceſe contrary to the ſtatute of 23H 
hethas per- c. 9. It is not averred, indeed, that he was reſident in the dioceſe at f 
e di- time of the excommunication pronounced, but being ſaid in the libel w. 
nde che in the dioceſe, I will not preſume he was not commorant when the moni 
monition. on iſſued; and to this purpoſe the caſe of The King v. Burrard, | 
But to this J/ms, 4.35. was. properly cited. There is another anſwer to this objediot 
erg that a man may be reſident in one dioceſe, and come into another at 
"ted to commit the offence charged upon him in the fignificavit, and this, for i 
128 ſpo - Purpoſe of being cited, is a reſidence ſufficient, and he > be preſent 
ken. in the dioceſe where he committed the offence; and unleſs he wa 
conſidered, there would be no remedy. See Dr. Blackmore's caſe 

Hardr. 421. The fifth exception is, That he, who pronounced the k 8 

tence of excommunication, is not ſaid to be a perſon in holy orde 

The averment in the /ignificauit is ſufficient, for the words are, a fr 

lawfully authorized, which take in the capacity of the perſon doing 

The fixth exception is, That it doth not appear when the excommunic 

tion was pronounced. Now, the fignificavit only avers, that he continue 
contumacious, but the terminus a quo, and the terminus ad quem, are nen 

ſet forth. The laſt exception was, That Mr. Keith is within the tole 

tion act, the 1ſt W.& M.c. 18. The act of toleration was made to pr 

ted perſons of tender conſciences, and to exempt them from penal 

but to extend it to clergymen of the church of England, who 4 

contrary to the rules and diſcipline of the church, would introduce the i 

moſt confuſion. All the exceptions therefore mult be over-ruled. 


D) What Jnconveniencies and Diſabilities | 
lays the Party excommunicated under: 4 
berein of his Viſability to bring any Attion. 
„ But an excommunicated perſon may be appointed executor, and 1s © 


pable of a legacy : for the ſentence will not annul the executorihip, or quite deſtroy the c 
but only ſuſpend it till abſolution. God. O. L. 37, 38. Swinb. — 5 | 


Bar A party in cuſtody on an excommunicato capiendo is entitled to the bene 
e an 


(C) 


EXECUTION. ' 521 


of the Proceedings on the Writ of Zxcommu. 
„. capiendo, both at Common Law and by vir- 
ue or the Statute 5 Elie. c. 23. x 

age 321 


\ Wi-refore) It was formerly doubted, whether after the writ had been iſſued out of Chan- 
1nd brought into the court of B. R., and there delivered to the ſher itf, but Hot actually re- 
into B. R., the court of Chancery, on a plain error appearing, could ſuperſede it. Rex 
ward, 1 P. Wms. 435 But it was determined by Lord Haidwicke, that af er the return 
& vrit is out, the court of Chancery cannot, on a petition to quaſh the writ, do any thing 
n they have no authority; for the court of B. R. have the cognizance of it, and they can 
{cn | the ſheriff to retura it, and the application to quaſh it muſh he to them, If indeed the 
mr Like in the vacation, and be not yet retirnable, (for it muſt be returned on one of the tre- 
s in the term,) the court of Chancery will give relief and diſcharge the party ont of 
h. Ex parte Little, 3 Alk. 479. But if the writ iſſued from the court of Chance iy be 
dl and entalled in- B. R., and on exceptions taken, a rule be made for the proſecutor to 
„aue why the delivery of the writ to the ſheriff ſhould not be ſtaid, and before that can 
bac, the 1eturn be out, another writ may be ſurd out from Chancery, but not from B. R. 


in order to take up the defendant ; and before the return, the detendant moved and had 
grſeded ; for the court ſaid, they could judge of it by the entry, and ſince it appeared the 
ant could not be legally detained upon it, if he was taken, it was proper to ſuperſede- it, to 
Rot at him from being 1eſtrained of his liberty contrary to law: that the intent of this ſtatute 
er 1 fing the writ to be delivered in open court, was to appriſe the court of the natwe of the 
t that this was now to be conſidered as a writ that improvide emanavit, and they were not to 
chr return, till all the inconveniencies, which they ſhould have prevented by not itluing 
at, had happened. Rex v. Theed, 1 Str. 43. 10 Mod. 350. 8. C. The words “ otber 


was in the ſtatute mean bailiffs of liberties or the eoroner who is the proper officer to exe» | 


pxels, where the ſheriff is incapacitated : therefore, if one who is a pritoner in the Fleet 
of mmunicated, the court of Chancery cannot order the curſitor to direct the writ of ex- 
cats capiendo to the warden of the Fleer, the ſame being a wiſcountiel writ ; but the writ 


rae te direted to the ſheriff, who may return a non eff inventus into the King's Bench, upon 
per Antun the court will 8 a babeas corpus to bring up the priſoner, and there charge him 
ing 1 u excrmmunicato capigndo. Strudwicke's caſe, 3 P. Wms. 53. | 

unic | Page 323 


4 be it further) It is a commitment in execution, and therefore it ſeems the court can 
wo power to bail, 1 Show. 16, 5 


* | Page 325 
I ddthat) Before this ſtatute, it was not neceſſary to ſhew the cauſe in the writ, on- 
0 pn e biſbop's certificate, but it was ſufficient to ſay the party was excommunicated for ma- 


eatumacy, Per Holt, C.J. 1 Ld. Raym. 619. 


\ 


—_— 


EXECUTION. Page 326 


el the Prerogative Proceſs in Execution. 
| Whether a Court of Equity will aid an Exe⸗ 
cution at Law. 


el the Judgment on which Execution is to be 
un out; and hezein of Recognizances and 
vulutes which are in the Nature of Judg- 
wg: And herein, | 


9p . n Page 347 
faciat) But if the conuſee he ſatisfied by perception of the profits, though net 
Mended value, the conuſor may be aided in equity, and may compel the conuſce to ac- 


"MU to the real value by him received, 2 Ventr, 338, Hardr. 136. 
| After 


„ Eyre, 2 Str. 1189. After a writ had been ppened and entered of record, it was deliver - 


— — 
we ET Matt - ' 
— — 5 


— 
_ 
—_— 5 


— 4 — _— 
„ — — 


n 


bis; xenon 


Sub. Exec. 


N * 
» * * . 
- * 
% 


Dates r.. After an extent of a ſtatute in one county,” and a, liberate returges 
no eh filed, the conuſee may have an extent into another county, if the yr 
3 for the ſecond extent was entered at the time the firſt extent was wi 
8. C. out; otherwiſe not. Yet in this laſt caſe, a court of equity vill rej; 
2 P. Wms. him; for the attention and agreement of the conuſor is, tha all 
971 lands (be they in never ſo many counties) ſhall be bound by the ftaty 


and, conſequently, it would be moſt unreaſonable to confine the condf 


the lands of the conuſor in any one county; for tbis would be to d 
that ſecurity which the party himſelf had agreed to give, and had du $ 
given, | | 8 | | 
| . * J 1 
ö b Ry NF 2 5 " 
(C) Of the ſeveral Kinds of judicial Urits wh; 
| tie after Judgment: And herein, * 
Page 349 5 3 We 
(Upon this 2vrit) But if there are no lands, the ſheriff need not take or return an inquidi 100 
Stonehouſe v. Ewen, 2 Str. 874. * 
Page 350 f 
Es the) (c) If he deliver more than a moiety, the execution is void. Patten v. Putt A 
2 Salk 563. . | 
f the defendant be joint-tenant, or tenant in common, it ought to be {pecially alleged i 1 
retun. Hutt, 16. 
Tidd's Pr. But the ſheriff does not now, as formerly, deliver aAual, but only 2 
254. poſſeſſion of a moiety of the lands; and in order to obtain actual paliii. 
Aba. r. Gon, the plaintiff muſt d by eject ; in which he wat 
Abr. 38. non, the plaintiit proceed by ejectment (e); in which he mu T 
3 Term only prove the judgment, and, by the judgment roll, that an Kr 
Nep. 295. iſſued and was returned, but he muſt alſo prove the writ of elyi 
g true copy thereof, and the inquiſition thereon ; for it is the e, ai, 
Lift 10 12, quiſition upon it, which carve out the term, and give the right of e \ 
 Runningt. the judgment roll being no more han a memorandum, that the elegit | 1 
Eject. 117. and was returned. | =. hf 
Al, ſheriff ) And it hath been adjudged that the ſheriff. is not bound to deliver a F 
of each particular tenement and farm, but only certain tenements, &., making in * 
moiety of the whole. Denn v. Earl of Abingdon, Dougl. 473. 1 Buir. Pr Exch. 289. * 
Gilb. Ex c- On lending money therefore, if the lender take two ſeveral bond. 
Fut. 86. warrants of attorney, one for a part, and the other for the 1a 
1 


of the money, and enter up two ſeveral judgments thereon, 0 

ſame term, he may take the whole of the defendant's lands under f 
Gilb. Ewec. If the term be extended, the plaintiff is accountable for all the | 
35- 33- he receives out of the term, upon ſuch extent: and if be receiwe 
debt out of ſuch term, before it expires; the defendant ſhall be re 
to the term itſelf ; but otherwiſe he ſhall Reep the term, and not 
For the profits of it. 

An adyowſon in groſs cannot be extended on an elegit, becauſe a 
39. But ty cannot be ſet out by the ſheriff, nor can it be valued at any cena 
50. and ſee towards payment of the debt. l 
3 P. Wms. 401 | 2 | 


14. 40. Neither doth an elegit lie of the glebe belonging to 2 parſoraf 
1 207. vicarage, or to the church. yard, for theſe are each , dio confecrs 


Ak. fry. A queſtion having ariſen in the court of Chancery, whether, u 
Ambl. 520, elgit, the plaintiff could be allowed intereſt beyond the penalty of a 


* 


EXECUTION. "US 323 


Lord Hardwicke was of opinion, that at law, upon a judgment en- 
4 vp, the penalty is the debitum recuperatum, and the ſtated damages 
en the parties; but if the creditor does not take out execution againſt 
»{n of the debtor, or his perſonal eſtate, but extends the lands 
Gat, which the ſheriff does only at the annual value, and much be- 

ts real; the creditor holds quouſque debitum ſatisſaffum fuerit, and at 
he debtor cannot upon a writ ad computandum inſiſt upon the eredi- 
{doing more than account for the extended vaſue; but if the debtor 

into a court of equity for relief, this court will give it him by ob- 
the creditor to account for the whole he has received, and as a 
& who comes for equity muſt do equity, will direct the ' debtor to 
mereſt to the creditor, even though it ſhould exceed the principal. 
he ſaid, he remembered very well, upon Serjeant Whitaker's inſiſting 
Lord Chancellor Coper, that this would be repealing the ſtatute 
Ininfter, his Lordſhip ſaid, he would not repeal the ſtatute, but 
would do complete juſtice, by letting the creditor carry on the intereſt 
his debt, as he was to account for the whole he had received. 
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ks writ ley) It lay only in actions of treſpaſs vi e qrmir. Hob. 56. 


{2 capias ad ſatisfaciendum is made returnable wrong, as in vacation Campbell 
yet the writ is not therefore void, but only liable to be ſet aſide Cm mine, 
potion for irregularity. Fn ga 


1187. 


Nr los) This muſt be vnderſtood of a ſtreible expulſion; for it hath been determined, that 

kr 2 fri ſucias, the ſheriff may jaſtify ext elling the defendant peacrably, in other words, it 

&frodant will conſent to go out, the ſhiezitt may put the vendee in poſleſſion. Taylor v. 
Term Rep. 292. 


b, where there have not been ſufficient effects of the defendant to ſa - Armſtead 

e judgment, the court has ordered the ſheriff to retain, for the uſe ": Philpot, 

, plaintiff, money which he has levied in another action at the ſuit of Doug. 231. 
endant. . | ; 


« the abſelute) 4 Term Rep 633. 641. 6 Term Rep. 88. 
\ 


aid as the ſheriff cannot take the goods of a third perſon, fo, if the Tidd's Pr. 
ndant becomes bankrupt, before the delivery of the writ to the ſhe- 735: 1 Lev: 
e. as it ſeems, before it is actually executed, the ſheriff cannot le- EOS 
Fake or diſpoſe of them, after notice of the act of bankruptcy, and and "wes 
Lcommiſhon ſued out or docket ſtruck: for by Holt, C. J. if a writ Eq. Ca. 
8ccution be delivered to the ſheriff againſt H., who becomes bankrupt br. 381. 
tis executed, the execution is ſuperſeded ; conſequently, the pro- 


* 2 goods is not abſolutely bound by the delivery of the writ to 


u if the ſheriff ſeize and ſell the goods, before he has notice of ane) Bl. 
bankruptcy, he is excuſed (e), and if he fell them after ſuch notice, Rep. 205. 
| be may be ſued in trover (f), yet he is not liable to an action of 329. ou 
). | | (F) 1 Burr. 
20. 1 Bl. Rep, 65. (g) 1 Term Rep. 475. 


Ad execution hen out againſt i 
gainſt the goods of a bank after his cer- 1 Term 
Res bgned, but before it is allowed, 1s good. wy Rep. 361. 
and ſee 1 Bl. Rep. 400. 
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* 4 v. Io an action againſt the huſband, the ſheriff cannot take vnl fa} 
Enne , . "oh : f 
Coup. 52a. goods veſted in truſtees before marriage, for the beneſt of 670 


| e v. | | | 
A olloton, 3 Lerm Rep. 6:8, Sce Underwood v. Mordant, 2 Vern. 239. 


| Farr v. la an action againſt an executor for his own debt, the poods | 
_ pi, ang the teſtator, in the hands of the defendant, cannot be taken in ex! % 


Rep. 621. tion. 


Heydon v. Ia an action againſt partners, the ſheriff muſt ſeize all their joint 4 
=_ rn, perty, becauſe the moieties are undivided ; for if he ſeize but a ng Put v 
Þ : 1 39% and ſell that, the other will have a right to that moiety ; but be 
'H ee Jacky J a . Fendal 
_  Builes, ſeize the whole, and ſell a moiety thereof undivided, and the veadee 
iy 2Ld.Raym. be tenant in common with the other partner. * 
1 871. Pope at 
Is. v Harman, Comb. 217. Marriot v. Shaw, Com, Rep, 277. Fox v. Hanhur ded! 
b Eddie v. Davidſon, Dougl. 650. ; : þ We Beet, der 


| Lone 7 Tt ſhould ſeem that a lewari facias bug not to iſſue for a fee-farm 1 
All any but that the proper remedy is by diſtreſs. 8 | 
Bunb. 348. Nothing can be taken in execution that cannot be ſold, as deeds, v 
Francis v. ings, Oc. Neither can Bank notes be taken in evecution, for tho 
Naſh, Ca they are aſhgnable over, yet notwithſtanding they remain in ſome mei 
44h RY choſes in action. | | 7 | 

eancs v. \ Regularly, a feri faciat ought not to be taken out during the exiſt 

of | poi of a capias ad ſatisfaciendum, and the perſon in cuſtody under it: but 

8 1 Vez. 195. be fo taken out, it is not void, though the court, ic ſeems, would ſet 

> ; aſide on motion, without putting the party to his audita querela. A 

1 riff, therefore, may juſtify the ſeizure of a leaſehold eſtate under it, 
may convey a good title to the eſtate to a purchaſer ; and this, though 

make the ſale after the expiration of the return of the writ, and wit 

any writ of venditioni exponas. For the property of the ſheriff conti 
till the execution 1s completed, which cannot be till ſale of the things t 
en in execution, and payment of the money to the plaintiff. This, 
deed, is ſhewn by the common courſe of proceeding ; the ſheriff not 
ing bound to make a return of the writ of execution, unleſs the | 
requires it. And as to the writ of venditioni exponas, that writ, tot 
a proper writ, yet is not of neceſſity, being rather to compel the hh 
when guilty of laches, to do what he has authority to do, than to give 
any new authority. es 

PINE . If a fieri facias be evecuted inſufficiently and colluſively, a ſecond / 

: 475 1 facias executed afterwards ſhall ſtand good, and be preferred, and the! 

riff may return nullu bona to the ſirſt. 


(D) Where the Party ſhall be concluded by { 
Clcttion of one of them, and what fuzther 
medy he has when he has not received ent! 
Sattsfattion on his firſt Crit, and this, eith 

againſt the Party or-Sheriff. 
Mee. 7 And if the defendant has no lands, and the goods are not ſufficient to 


tisfy the plaintiff, e may have a cafias ad ſatisfaciendum after an elegit. 1 Str, 126. 3 
Raym. 1451. Ka; 
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f 2pkintif conſent to the defendant's being diſcharged ont of execu- Vigers v. 
apon agreement, he cannot afterwards retake the defendant, although 2 
5 given by the defendant on bis diſcharge ſhould be afterwards 2 0 


> . — 
* * — I — » 4% ® & 
Om,” = 4: or wer RS 
* — —ͤ—ũ—ÿ—ỹ6— — 
— — - 
22 q 2 — 


* Jaques v. 
Withey, 1 Term Rep. 557. Thompſon v. Briſtow, Barnes, 208. 


@ if the plaintiff corſemt to diſcharge one of feveral defendants Clark v. 
n 00 a joint capias ad ſatisfaciendum, he cannot afterwards retake ſuch 288 
ant, of take any of the others. ag 266, | 
But where two writs of fer? facias againſt the fame defendant are deli- Hutchinſon 
to the ſheriff on different days, and no ſale is actually made of the v. Johnſton, 
&rdant's goods, the firſt execution mult have the priority, even though 1 Term 
ſizure were firſt made under the fubſequent execution. And if the — 2. 
a," Fs : 4. where 
u claiming under the ſecond execution pay the ſheriff the amount of the ſheriſf 
lebt under the firſt execution, the court will not, on motion, compel bad given a 


heriff to refund that money. bill of fale 

to the per- 
kimiog under the ſecond execution, that was holden to bind the ſheriff, Rybot v. Peckham, 
LM. 19G, 3. cited 161d | 


— 


— - — * ” * 
; 6 —— — — . 
= 


4 


_ 9 ——_—_—_— 


5 al” 7. * 
2 


i fert facias be executed fraudulently, a ſecond fiers facias at the Bradley v. 


: W ndham, 
another perſon executed afterwards ſhali have the e 1 Wl, 44. 


* 


, [ 


os the authoꝛity and Juziſdittion of the Court 
aut of which the Execution iſſues : And herein 
am" the Hanne: of erecuting a Judgment wheze 


ſhe Record has been removed kzom an inkerioz to 
a{liperior Couzt. 5 5 


Niddions on a policy of aſſurance, where there is, a verdict for the Tidd's Pr. 
punuff againſt one of ſeveral under - writers, and the reſt have entered 1 a 8 
ide conſolidation rule, and agreed to be bound by it; or where on pro 90 
wence to arbitration, it is agreed that a verdict ſhall be taken for the : 
auf's ſecurity, and an award is afterwards made in his favour—in 


& of theſe caſes, execution cannot be taken out without leave of the 


here in ejectment, the landlord is admitted to defend on the te- 1 
von. appearance, and judgment is thereupon ſigned againſt the caſual El. 
he BR ih a ſtay of execution till further order, the leſſor of the plain- 2 Str. 1241. 
taving ſucceeded, mult apply to the court for leave to take out exe- 

wn; and in ſuch caſe, if a writ of error be brought by the landlord, G 

ty by ſhewn for cauſe, and will be a ſufficient reaſon agaioſt taking ie 
xecution, But if the landlord omit the opportunity of ſhewing it 2 Burr. 957. 


l 5 * he execution is regular, and cannot be ſet aſide (a). Honell v. 
* ms to be proper, where there has been already an execution Hanforth, 
ntl a ation of upon bond for the payment of an annuity, to 2 Bl. Rep. 
ith to the court for leave to take out another execution for ſubſequent * NV 
. , V, f 
Id. 1111. 


Where a writ of error determines in the Exchequer-chamber by abate- 
* u diſcontinuance, the judgment is not again in B. R. till there be a 
Auf entered ; for without a remittitur it cannot appear to that court, | 
writ of error is (till pendiog in the exchequer-chamber (a) +5 Scan 
and 
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11.4. Rayin. and therefore-in. ſuch caſe, it is uſual for the .plaintif to © 
( Selk. on an affidavit of the fact, for leave to enter a pag, 1 


J 26s. execution (5). 
i 1 Cr, Pr, 369, Jo. | 
2 Term So, if the plaintiff recover a judgment againſt two defendants in 
Rep. 37. and one of them bring a writ of error in the Exchequer. chamt 
5 plaintiff cannot charge the other defendant in execution till the rec, 
remitted, notwithſtanding the writ of error might have been quaſhe 
mediately, becauſe not brought by both the defendants, 


+; 7 wi}: PPE © 25 5 

ö C) Uiho are entitled unto, and may ſue Wie 
1 Rt Wy as Execution. 4 
. | | th 

2 jo UT in caſe of an extent, and inquiſition had, the execution 5 


ä complete till a liberate is awarded; and if the plaintiff in the 
457. Sir tion die before the /iberate is awarded, the writ of extendi faciat is 
W Jon. by his death; and his repreſentative cannot have any fruit therec 
385- . cauſe no right was veſted by the extent. | 


* 


— 


(8) Ot the Perſons againſt whom Execution 
be ſued out: And herein, 


N 1. Of ſuing Execution where there are ſeveral Parties concerne 
Page 358 114 3 14. 34 | . F 
(If a man) That a ſeparate capias ad ſatisfaciendum againſt one. on a joint judgment agi 
is bad, bath been lately adjudged. Clerk v. Clement, 6 Term Rep. 525. 


en; 1 2 1 1 * : We 6, 45/4 by” "WB , 5 # . 

Clark v. There cannot be a ſeparate capias ad ſatisfaciendum on a joint ju 
Clement, againſt two or more. Sham 65.5 165 

A ei, 3. | 


| 36278. Of ſuing out Execution againſt the Heir and Executor, - 
LETT [© H9 19600 . 1 
1 Cr. Pr Neither an elegit, nor a capias ad ſatisfaciendum, will lie againlt 1 
8 3 Bl. tors, unleſs: a deugflavit be returned. | 
om. 414. 4 . „ g | — 
. 1 3. Of ſuing out Execution againſt Infants. 


a2 Str. 121. But an infant ſeems to be liable to a capias ad ſatisfaciendum. 


ett 7 59. 4. Of ſuing out Execution againſt-a Feme Covert. 


2 Str. 1167. In an action againſt huſband and wife, they may both be taken 1 
i 149 cution; and the wife ſhall not be diſcharged; unleſs) it appear, thit | 
” Say. Rep,” is fraud and colluſion betweeen the plaintiff and her buſband, to | Hon 
149, in priſon, 


6. Of ſuing out Execution againſt a Clerk, or one in Holy O 

Page 360 | | * 
(Fs uri) He may alſo be called upon by rule to return the writ; and if he un 
returng will be liable to an action. Gilb. Exec. 26. 1 Salk. 320, 1 Ld, Rm. 265. 


e pon this writs the biſhop or his officer makes out a ſequeſtration di- 3 Burns 


ad to the churchwardens, or, upon a proper ſecurity, to perſons of 2 


jotiff's own appointment, requiring them to ſequeſter the tithes, tion. 
"other profits of the benefice ; which ſequeſtration ſhould be fort- 
+ duly publiſhed, by reading it in church during divine ſervice, and 
wards at the church door, and fixing a copy thereon : for where a ſe- * 
lation was made out, and not publiſhed whilſt the writ was in force, 5 Hot 
«was llayed in the regiſtrars hands, by deſire of the plaintiff 's attor- N A 
he court held, that it had no priority, as againſt other ſequeſtrations, K. B. 
dards made out and duly publiſhed ; but that if it had been publiſhed, Tidd's Pr. 
> execution would have taken effect, and muſt have begn firſt ſatisfied, 745» 6. 
with{tanding it was then returnable. 0 | 
tis ſaid, that the writ of ſequeſtration muſt be renewed every term (a) 1 Cr. Pr. 


„ but it ſeems, that if the writ be laid and executed, before the day 55 W's 


the return, the meſne profits may be taken under it, after the writ is E. I., tit. 
he * tion, Tidd's Pr. 946. * 


Although a levati, facias de bonis ecalefiaſticis is a continuing execution, Marſh v. 


| a levy under it may be made from time to time after it is returnable, ns 
a the ſum indorſed be ſatisfied, yet, if it be a&ually returned, the au- * . 


rig of the biſhop is at an end. Therefore, where ſuch a writ remain- rh was not 
din the hands of the biſhop long after it was returnable, who ſequeſter- returned, 
ide profits of the living accruing as, well before the return-day as after, #995 the 


a reporter, in 
1 being ruled to return the writ, returned only the amount of the ſum a ncte upon 


xd up to the return -· day, the court would not order the writ and this caſe, 
ura to be taken off the file, but would only permit the return to be the execo- 


ended by inſerting the ſum levied up to the time when the writ was tion would 


7 undoubted- 
aul returned. ly continue 


Ihe ſum indorſed was ſatisſſed. But he queſtions, Whether the plaintiff could, after that 
n was levied, preſerve his priority with ieſpect to the future arrearsof the annuity over another 
went creditor, who might have delivered another writ to the biſhop, in che interval after the 
indotſed on the former writ was levied, and before the time of the next periodical payment 
Wed! The equitable interpoſition of the court, he ſays, ſeems hitherto to have extended no 
her, in caſes of . ay ths entered on bonds to ſecure annuities, than to permit the judg- 
n io ſtand as a ſecurity for the future payments, and freſh executions to be taken ous as thoſe 
nens became due, without a ſuggeſtion or ſcire facias under the ſtatute of 8 and g W. 3. c. 
13 v. HaufcrthP BI, Rep. 843. 1016. Ogilvie v. Foley, Id. 1111. Scott v. Whalley, 
297. ö | 


8 


„ 


Co what Time the Execation ſhall have re. 
lation, ſo as to avoid any Alienation - 7 
Pazty: And herein of the Statute of Frands. 4» 

a 10 | n Page 363 


(5%) the 14 Par.) This ſtatute, it hath been reſolved, is conſined to purchaſers, and does not 
My as detween the parties to the ſuit. Therefore, if the defendant die in the vacation, judy- 
may be ſtil] entered after his death, as of the preceding term, when he was living; and it 
te a good judgment, at common law, as of that term, though execution cannot be ſued out 
m Cagainſt the repreſentative of the defendant until it is tevived'by (cre fucias, 1 Salk. 87, 
116. 2d Raym. 766. 7 Mod. 3. 93, S: C. 2 Salk gor. 7 Mod. 39 8. C. 3 Salk. 

5 3P. Wms. 399. 2Str. 882, Ca temp. Hardw. 158, 8. C. 6 Term Rep. 368. But then 


* Raym, 850. 6 Mod. 191. And it is ſaid, that if judgment be ſigued in term time, 
- the ſubſe vent vacation, the defendant fell lands, and before the eſſoigu day of the next 
ry plaintiff enter his judgment, it ſhall affect the lands in the hands of the purchaſer. 
* 191. Tonen gu. if the judgment be not docketted at the time of the fale, Tidd's 


All 


& toll ought to be brought in and filed, before the effoign'day of the ſublcquent term, 1 Salk,” 
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Page 364 n 4 | 3 f 
(Alſe fer tht) Before this ſtatute, the judgment bound the lands, and the docket wa, we 
12 more than an index to find it readily, Gilb. C. P. 165. But now it is deemed veceſſary 
AT | the judgment ſhould be docketted in order to bind the lands: and if it be not docket: 
1 Str. 639. Barnes, 261, 2. or if there be a falſe docket, which is as none, Gilb. C. b a0 
1 Wilf. 61. 2 Str. 1209. S. C. though a right judgment, the purchaſer or mortgagee will he 
and in the latter caſe, the party muſt take his remedy againſt the attorney or officer for vat 
M ketting it truly. But gy. whether equity would not relieve againſt a purchaſer with nowee 
nt withſtanding the judpment be not docketted ? See 7 Vin. Abr 53. 2 Eq. Ca, Abr. & 
1 Vin. Abr. 54. If the judgment againſt a teſtator or inteſtate be not docketied, the debt ig 
on a level with ſimple contract debis, and the executor or adminiſtrator may, under the x 
plent adminifiravit to an aclion of debt upon ſuch a ar! ann give in evidence the payne 
bond and other ſpecialty debts. Hickey v. Hayter, 6 Term Rep. 384. | | 


To give effect to a judgment, as againſt purchaſers and mortgayy 
lands in Middleſex and York/brre, it is required that it ſhould be regif 
9 8 for by 5 Ann. c. 18. $ 4. and ſeveral ſubſequent ſtatutes, No judgn 
35. wy « ſtatute, or recognizance, (other than ſuch as ſhall be entered into in 

20. $18, name and upon the proper account of his Majeſty,) ſhall affect or 
1 8 Seo. 2. « any manors, lands, tenements, or hereditaments, in thoſe coun 
1 LY " but only from the time that a memorandum of ſuch judgment, flat 
. ; &* or recognizance, ſhall be entered at the regiſter-office, in ſuch mat 


1 as therein is directed.“ ö 
7 Page 365 | 
* (By the 29 Car. 2) But neither before this ſtatute, nor ſince, is the property of god 

+ ed, but continues in the defendant, till the execution executed. The meaning of the w 
J that ns writ of execution ſpall bind the property but from the delivery of the 1writ to the feerif, is, \ 
bit after the writ is ſo delivered, if the defendant make an aſſignment of his goods, unleſsin n l 


1 overt, the ſheriff may take them in execution. 2 Eq. Ca. Abr. 38. 


Comb. 145. This ſtatute protects only goods in the hands of purchaſers where 
goods are ſold bond fide ; for if the party die after the 19e, but before 
delivery of the writ to the ſheriff, the goods are bound in the hand 
his executors ; for this is not a change of property by ſale, or for an 

I ble conſideration. 1 : 

| 11.d Raym. 80, if a writ of erecution be delivered to the ſheriff, and the de 

ECO dant become bankrupt before it is executed, the execution is theret 

the ſheriff. perſeded, and the goods are not bound by the delivery, for the prop 

thall not be ceaſes to be in the bankrupt from the time of the act of bankruptcy o 


madeatref- mitted. ; 
paſſer by "as 
relation for any ſubſequent diſpoſal of them; though he would be liable in trover. Smit 
Milles, 1 Term Rep. 475. - 


| Cro, Car. The ſheriff deriving his authority from the writ, it hath been hok 

459: 159. that if the plaintiff die after a fieri facias ſued out, it may be executed 
2Ld. : a . Sins : 

Raym, withſtanding; and his executor or adminiſtrator ſhall have the we 

1073. 1 And if the plaintiff (a) has made no executor, or adminiſtration s 

Salk. 322. yet committed, the money muſt be brought into court, and there def 


a)Noy, 73. 1 
(-) d.Raym. ed until, Oe. 


1073. 1 i g 


— 


(Y Of the King's precedency in Executions 


(A. to the bing's) Rex v. Cotton, Parker 112, 2 Vez 288. But the above ſlatute * | 
2. extends to executions aguinſt perſonal property as well as againſt land, and reſtrains We 
rogative within the limitation there preſcribed. Parkes, 261, 2. 


4 


EXECUTION, © | 539 


This ſtatute of 33 H. 8. it hath been reſolved, is not confined to 7 Co. 18. b. 
i debts only, but extends to all debts and executions at the ſuit of 


$ not 

ſary, king, But it is reſtrictive upon the old prerogative, and introductive 

I" \ new law, for ita god, ſo always that the king's ſuit, &c. makes a 

ll non precedent and a limitation. Hence, therefore, a judgment and 2 


e bot ation, executed by clegit, ſhall be preferred to the extent of the king, Andrews, 
ag on 2 bond debt, bearing date before the ſubject's judgment, and Hard. 23. 
ed to the king before the ſubject's execution. And, in the caſe of Lechmerev. 
Jecution againft perſonal property, if the king's extent be ſued out Thorough- 
or to a judgment recovered by the ſubject, and writ of execution SN Ws 
0 delivered to the ſheriff, though not executed, the king ſhall be Comb. 123. 
$-oned. Beſides, in this caſe, the property of the goods is changed by Uppom v. 
ſibjecl's execution, and no longer remains in the king's debtor. It Sumner, 
1 indeed be otherwiſe, if au extent come after a diſtreſs, or 1 
wwibonal aſſignment under a commiſſion of bankrupt, for in nei - Rorke v. 
of thoſe caſes is the property of the goods diveſted out of the Dayrell, 


or | | & Term 
coun i Rep. 402, 


) Of the Shcziff's Authozity in doing Executi⸗ 
on: And herein of breaking Doors, Oc. 


ds : 

F * SEIZURE of part of the goods in a houſe by virtue of a fieri r 
on facias, in the name of the whole, is a good ſeizure of all. 745 

J — 
ot the Party's Remedy when there hath been 

and 


alt 2 az Execution, and how the fame is to 


| the wit of fiers facias, &c. be irregular, the defendant may move Tidd's Pr. 
the court to ſet it aſide, and that the goods or money levied may be 748. 
wurd to him. A third perſon, whoſe goods are taken under it, may 

move the court to have them reſtored : But if the right be not clear, 

&court will leave him to his action againſt the ſheriff; or they will ſome- 

nes direct an iſſue for trying it, and retain the money in court, to abide 

& erent of the trial. 2 5 

If a feri facias be teſted, or returnable, out of term, or, in an action 2 Salk. 700, 
"bill, if it be returnable on a general return-day, it is void, or at leaſt Hollizef, 
moneous, and may be quaſhed or ſet aſide on motion, together with the worth, Tr. 
Preeedings that have been had under it, But a Heri facias may be amend- 24 Geo. 3. 
lg), by adding or altering the teſte. : 2 


N Pr. 727. 
(g) 1 Will. 155. Say. Rep. 12. 
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Alen bis defence. 1 Str. 509. 
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% where) But if the ſheriff or officer incautiouſly join in the ſame plea with the party, he? 
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3 EXECUTION. 


e ot the Prerogative Proceſs in ex 


W E have already taken notice of executions where the cx 
is concerned: ſome points, however, ſtill remain umouches 


The nſualproceſs for the king's debt is an extendi facias, which in yin Is 
by the ſtatute of 33 H. 8. c. 39. Of ſuch extents there are two kid 1 
the one immediate, the other in aid: the former ifſuing immediately at U 1 
proſecution of the crown for the proper debt of the crown l 
mediate debtor : the latter, the extent in aid, properly ſo called, iſſut 
- not againſt the immediate debtor, bur againſt the ſurety. It is uſual, l Av 
1 „ ever, to give the name of an extent in aid to that extent which iſſus i 
14 | the ſuit and in aid of the king's debtor, for the purpoſe of ſecuring 2 4 


found by inquiſition upon an extent iſſued againſt ſuch debtor to be due 
him, For, in an extent there are three kinds of property that are lat 
viz, the real eſtate, the perſonal eſtate in poſſeſſion, and choſes in af 
and it is for the purpoſe of ſecuring this laſt that an extent, genera 
though improperly called an extent in aid, is given, This extent 
deduced from the prerogative of the king to take an alignment 
the debts of his debtors ;-for if the debts can be aſſigned to the kin 
it ſeems to follow, that he may take them as part of the perſonal e 
tate. £5 44S 
The extent in aid, we mean that improperly ſo called, is in in n 
ture and effect an immediate extent. It iſſues againſt the debt as f 
of the effects of the principal debtor, and when executed, gives thi 
debt the like priority over other debts as a proper immediate extent wor 
Rex v. give. Though ultimately intended for the ſecurity of the crown, yet i 
pm get's in truth given in eaſe of its debtor ; who is entitled to the benefit of i 
hos 10 84 though he be in a ſtate of perfect ſolvency, and the crown be not in 
Clarke, llighteſt danger; and even, it ſhould ſeem, though the crown debt (hor 
Bund. 222. be ſatisfied. 
Gilb As this is a ſtrong prerogative remedy imparted to a ſubject, the cou 
Excheg. of Exchequer. have thought it proper to reſtrict it within certain ru 
1 20 pan It is therefore provided, that no ſuch extent ſhall iſſue, without afada 
= ie '5 that the debtor to the crown is the original creditor, It is alſo providet 
that for debts in aid, no proceeding ſhall be had any further than to an U 
quiry and ſeizure, and not to ſale of the goods, without ſpecial order 
the court. Indeed it ſeems, that in this caſe no proceſs ſhould be ſuffere 
to go againſt the debt of the king's debtor without a ſcire fatiat, uns 
there be immediate danger that the king will loſe his debt, 
'Y that be made out, cither to the court, or before a baron of the 
= : chequer. | 
= Gilb The ſcire facias on ſuch extents in aid ſets forth the original debt, 
il FRO then ſets forth the inquiſition taken of the debt due to the King's dev 
(%% Bat or by virtue of ſuch extent in aid. And extents may likewiſe be h. 
| debts can- againſt the debtor of ſuch debtor, and ſo on as far as any effects © 
not be _ be traced (a). There are inſtances of this in Freeman's Entries, 5 
e e to 616. And the reaſon is, becauſe the ſecond debtor, when the deb 
degree. is ſeized, is a debtor to the king, ſince the king, for the reaſons abe 
To that ex- given, can ſeize a choſe in adtion; and the ſecond debtor, being become 
| rent debts debtor to the king, he likewiſe can have an extent, to ſeize the «bo ' 
1 eee or @Bion that is due to him. For in relation to the king, not only tt 


44 — con- money which the debtor has in his a&ual poſſeſſion, but that un 


| 


|. ont is other people's hands, ſhall belong 10 the king. For com- trat may 


I if their debtors made away with their eſtates, were ſup- os __ 
; 1:0 be able to look after them, and to, watch the goods in the actual inte the 


Con of them: but the-king, being engaged in publick affairs, could king's 


& * 


* * watch an actual poſſeſhon of his debtors ; and therefore, fince there hand npon 
pu 90 danger of maintenance, he might proceed to get in their debts, dann, 
; \ far 28 L dd diſcoyer them. - 0 __ * 


8 Parker, 259. See alſo Parker, 19. Hard. 403» 


Another reſtriction which the court have laid upon theſe extents in aid Gilb. Ex- 
that no debts without ſpecialty ſhall be found by inquiſition for debts _ 1 76. 
id, unleſs it be by order, upon -motion in open court, and except it nate 5 
fr debts due to the King's farmers, Bund. 42, 
kn immediate extent ſhall be preferrred to an extent in aid, though Rex v, + 
x to it; and though. the ſheriff have ſold the goods taken under the Boudage, 

it in aid, yet the king will be entitled to the money, if he hath not ** 
ad it over- Immediate extents in general ſhall be preferred according to the Quaſh, 

de of the avrt, | ; Id. 281. 

du a ſecond immediate extent, upon which evidence was offered, to 

| the goods. ſeized upon an extent in aid, ſhall be preferred to a prior 

xediate extent, not offering ſuch evidence. | 

Upon the execution of an extent a perſon muſt anſwer all queſtions Reg. v. 
bough affecting his intereſt, if they do not ſubje& him to penalties or for- Newel, 
aue; elſe the court will grant an attachment againſt him. Parker, 269. 
A debt due to a man jure uxoris is conſidered as a debt originally due Reg. v. 


tim within the meaning of the above rules, and the ſtatute of 7 Fa. Thornton, 


* b 15, which prohibits any debts from being aſſigned to the king by Parker, 27ü. 
I pg cebtor, but what were due originally to ſuch debtor bond fide. 
15 Where an extent has long been dormant, though an inquiſition has N 

u taken upon it, yet proceſs ſhall not iſſue without motion. 2 . 
* [Debts are not bound by the rele of the extent, but only from the Rr . 

ky of the caption of the inquiſition. | Green, 
I is laid down as a rule, that wherever an extent might have iſſued Bunb. 265. 
KY inſt 2 man in his lifetime, a diem clauſit extremum may iſſue againſt his Bunb 119. 
1 Bae after his death. And debts to the third degree may equally be Parker, 19. 
der nd upon a diem clauſit extremum as upon an extent. 


[f 2 perſon be indebted to the king by ſimple contract in his lifetime, Parker, 16. 
| that debt be found upon record after his death, the goods which he 95. 
ni death are bound to the king's debt, and the * may ſeize 

e E n under a diem clauſit extremum. But, if he owe nothing to the king 

| tus death, the goods will go to his perſonal repreſentatives, and the 

mn clafit extremum, if any have iſſued, will be ſuperſeded, 


— — 


Y Whethez a Couzt of Equity will aid an Exe- 
cution at Law. | 


HERE property is ſo circumſtanced as to be out of the reach of a Horo v. 
boſe legal execution, as, where it is veſted in the funds, or is in the Aorn, 

| of 8 - . 0 . Ambl. 0 
„ thi a truer, a court of equity will not extend its arm in aid of the Caillaud v. 
. | proceſs | - Eſtvick, 


M m 2 


Ambl 381. | 
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*% „ Executors and Adminiſtrator, WF" 
(Z. 2) There the Perſonal Eſtate only thei i; 


= applied in Diſcharge of Debts, Nc. And ther 
= A of mazchalling the Atets, 1 5 


8 1 


(A) TUhat Peꝛſons may be Executors: And! 

_ (I ſeems by () There is an inſtance of a mayor and commonalty ſuing as executors, ant 

objeclion taken. Roll. Abr. 919. And it ſeems now, that any corporation aggregate may 

executors, Swinb. p. 5. $ 1. ; they may appoint certain individuals to be ſyndics, and to re 
adminiſtration with the will annexed. 1 Bl. Comm. 28. u. | 


1 By the 9 10 V. 3. c. 32. Perſons denying the Trinity, or aſen 
4 that there are more Gods than one, or denying the chriſtian religion te 
bt true, or the holy ſcriptures to be of divine authority, ſhall, for the ſec 


of offence, be diſabled to be evecutors. 4 
ki And by the acts for the qualifications for offices, 2 not Fi 
_ taken the oaths, and performed the other requiſites for qualifying, 


1 ſhall execute their reſpective offices after the time limited for their q 
ö 1 -fications ſhall be expired, ſhall be diſabled to be executors. 


6. Who, in reſpect of their Fortune and Circumſtances, may be 
tors; and therein of obliging an Executor to give Security. 


R * 
k ; * 


| Utterſon . The court of Chancery too will reſtrain an inſolvent executor, and 1 
15 RAT point a receiver, who may bring actions in the name of the executor 5 


2 Vet. jun, the recovery of the teſtator's effects. In like manner) it will reſtrain 
gs a{lignees of a bankrupt executor from paying over the fund to hun, 
this, upon petition in the bankruptcy, from the peculiar authority it 


over them, ” 


Page 378 | | | | 
( But 4 an infant) I be court of Chancery will not direct money to be paid to an infant 2 
evtor, though above the age of ſeventeen; but will refer it to a maſter to inquire whether 0 * 


ate any debts or legacies, and to conſider of a maintenance. Campart v. Campart, 3 Br, 
Rep. 195. | 


(But by our law) If, therefore, the huſband be abroad, the court of Chancery will 
the executrix from getting in the aſſets of her teſtator, and appoint a receiver for that pd 
with power to commence ſuits for the recovery of debts que to the teRtator's eſtate, I 
Allen, 2 Atk. 213. | 


(A Ahr) Sir William Black(one founds the executor's right of retaining upon this; © 

nnat, without an appaient abſurdity, commence a fuit againſt himſelf as repreſentat 
he deceaſed, to recover that which is due to him in his own private capacity. 3 Bl Cor. * 
But one exeeuter {hall not be allowed to retain his own debt, in prejudice to that dl! 
executor in equal degree; but both debts ſhall be diſcharged in proportion. Vin. A 
Executors (D. 2). | | 


7 8 292þ 

; (Ss — 2 Bl. Comm. 511. Yet if he afterwards takes out adminitt 
may ſhew it, and then retain, 2 Ventr, 180; though the adminiſtration be granted 
Stil. 337- Andr. 328, 


— 


— 


# 


EXECUTORS AND ADMINISTRATORS. $33 


ie bare appointment of a creditor to be executor, if he refuſe to a, Rawlinſon 
1 not extioguiſh his legal remedy for the recovery of his debt. v. — 
10. Of making Debtors Executors. * 


A teftator gave legacies to his brother and nephew, who were indebted Carey v. 
un in different ſums, and made no diſpoſition of the reſidue. Lord 8 * 
ſaid, he thought it had been a ſettled point in the court of Chan- Af. fie. 
: : ep. 110. 

u that the appointment of the debtor executor, was no more than 


ing with the action; and declared it a truſt for the next of kin, 


— 


Y Ok the different Kinds of Erecutors and Ad- - 
miniſtrators: And herein, 8 of 
381 


— Freke v. Thomas, 1 Salk. 39. 1 Ld. Raym 667. 8. C, 74. 338. 3.8 cited, 
Rep. 110. 8. C. Id. 159 8. P. a 9 


[1 ſuits by executors, ſome of whom are under age, they muſt all join, Smith v. 
ud may ſue by attorney ; but in ſuits qgaigſt them, the infants cannot yu 1 10 
_ by attorney. » Play Foxwith v. 
remain, 2 Saund. 213. 1 Mod. 47. 72. 296. 8. C. 1 Sid. 449. 8. C. 1 Lev. agg. 8. C., 
ett. 103. 8. C. Raym. 198. 8. C. Freſcobaldi v. Kinaſton, 2 Str. 783. Þ a 
| age 387 
4. executor) What acts make a perſon ſo liable, is a queſtion of law; whether . or not, 
Ihr the conſideration of the jury. 2 Term Rep. 97. * | | | i 


o if the fervant of F. ſel} the goods of C., an inteſtate, an well mages v. 
Wer his death as before, though originally by the orders of C., and pay rieſt, 


maney ariling therefram ta B., B. may be ſued as an executor de — 
| 14. ibid 


tort. 
$0, if a perſon having intermeddled in the inteſtate's affairs, has 
def belonging to him in his hands at the time when an action is brought 
K him for a debt dye from the inteſtate, he is liable as an executor 
art. | | | | 
v if a creditor take an abſolute bill of ſale of the goods of his debtor, Edwards v. 
ygree to leave them in his poſſeſſion for a limited time, and in the Harben, 
awhile the debtor die, whereupon the creditor takes and ſells the goods, Reb. N, 
vill be liable to be fued far the debts of the deceaſed as executor de % - 
for the debtor's continuing in poſſeſſion is inconſiſteat with the, deed, 
ap ng againſt creditors. | - * 
w if an ation) And if they amount to the full value, the plaintiff Bull. 2% 
Al be nonſuited. | l 2 S's — * 
aan, of ſuch goods as he hath ſold. Bull. Nj. Pri. iid, It the aQion be treſpaſs iu 
wer, payment of debts to the value will go only in mitigation of damages. Id. Lon 
age 391 
(8 thi it is ſaid) A perſon entitled to adminiſtration, i ed in the eccleſiaſtical court, 
"eres be f. "as executor, he . —＋ retainet 222 — to himſelf; to which 
y paintiff teplies, that the defendant is executor de ſon tort ; the deſcendant rejoins, that letters 
ry were — to = oy darrein ret 9 — 1 „ N 4 
aud judgment tax „Vaughan v. : r. 1106. Andr. 328. 8. C. 
ITerm Rep. 588. 8. C. Gel 17 f. get the — an Uiskate into his hands, and admini- 
n ** granted afterwards, he (till remains chargeable as a wrongful executor, unleſs be deliver 
4 goods to the gdminiftr ator before the action ir brought, and then he may plead plen? adminiftravit. 
tl, C, 4 1 Salk, 313. And he cannot avail biraſel{ of a delivery over of the e to 
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- Juſtin, 87. n. cites x Mod. 213-4. Swinb. 337. ed. 1743. 


Probate of a forged will, is a diſcharge de the debtor of the inteſtate, potwithſtanding ro 


ww - ' EXECUTORS. AND: ADMINISTRATORS. 


the rightful adminiſtrator after the action brought, though in fact no adminiſtration was gf 
the time of its commencement ; nor of the aſſent of the adminiſtcator to his retainer. %. 11 
defeat the action of the creditor. Curtis v. Vernon, K. B. 3 Term Rep. 58%. Aft med * 
Exchequer-chamber, 2 H. Bl. 18.—But, an executor de ſon tert is not liable, it ſeems, 4. 4, 

riis, but only ſo far as he hath wrongfully adminiſtered the effects of the deceaſed, Har 


* 1 1 


a 9 oy — a . . x | | 
* 45 { - . 214 . 2 | | * 
cg) Of the Manner of appointing an Exetum 
And herein, P 
Page 392 3 3 1. 
(But although) A teſtator deſired certain perſons to act as bis executors, and gave one of the tin ; 
a legacy; the Maſter of the Rolls held, that the legatee, ſo appointed executor, could i x hare 
claim his legacy without acting, or at leaſt proving the will, Read v. Devaynes, 3 Br, | 
Rep. 95. | ; | 
7 . 2 2 2 . ; D \ t 
Pane So, if after giving ſeveral legacies, the teſtator appoint A. and B. 4 
v. Towers, o LENS: * c 
2 364. eceive and pay the contents. 1 
Page 394 * 
( The,1cftator) Yet guoad creditors, they are all executors, and as one exccutor, and may f 
iued as one executor, 19 H. 8.8. Dy. 3, 32 H. 8. Br. Exec. 1 55. Cro, Car, 293. 2 
be . D) Of appointing Co⸗Executozs: Aud /berein, Ws: 
ape 295 = | 1 
ob 2995 The law-is otherwiſe, it hath been ſaid, with reſpect to adminiſtrators. of 
Bacon's Tradts, 162. Hudſon v. Hudſon. Bur ſee contr. Jacowh v. Harwood, 2 Vez. 265. Wi 19 
00, Tou chſt. 484-5. 4 » | 
e ER | 'F 
(Ae it bath been adjudged) Qu. As to the determination, for the obligation only * 
N the debt ; and as the debt was not aſſignable, being a choſe in gr. MI, 2 me yr 
delivery, what intereſt could paſs?_ | : | 38354 be 
Page 396 VER: | . 
(4% it bath been beld) 1 P. Wms. 241 8. C. This diſtinQion is not made by the decree, 1 x, | 
hath it been adopted in later caſes, Yide Sadler v. Hobbs, 2 Br. Ch. Rep. 147,, and the dec 
in 1 Cox's P. Wms. 243. But in the caſe of Gibbs v. Herring, Pr. Ch. 49., it is Rated to h f t} 
been taken and allowed; but the editor of the laſt edition of that work hath not been able th, 
diſcover any ſuch caſe in the Regiſter - book. The diſtinction, thererefore, is, in truth, witt ; 
authority. Taking it without the diſtinction, the rule laid down in the text, as to exe ' 
tors joining in receipts, hath been gencrally admitted as eſtabliſhed law, Fellows v. Mitchel, 1 ky 
Wms, 87. Aplyn v. Brewer, Pr Ch. Wh Leigh v. Barry, 3 Atk. 584. Ex parte Belch nd 
Ambl. 219, Sadler v. Hobbs, 2 Br. Ch. Ca. 116: But it hath been broken in upon by 14 1 
HFatcourt in the caſe of Churchill v. Hobſon, «bi ſapro, and by Lord Northington in Wellky A 
Clarke, 25th June 1759, rs in 1 Cog's P. Wms. 83., and Finch's edition of Pr. Ch. 17 | 
and the Maſter of the Rolls (Sir R. P. Arden) hath expreſsly entered his diſſent from it in 
fulleſt extent, viz. that an executor, by joining in a receipt, ſhall is all caſes be liable. Scurl 
v. Howes, 3 Br. Ch. Rep. 94. This, however, is clear from all the caſes, that where, by oy ſt 
done by one executor, any part of the eſtate comes to the hands of another executor, the fe 4 
will be anſwerable for his companion in the ſame manner as if he had enabled a ſtranger i 
ceive it, Sadler v. Hobbs, Scut field v. Howes, ubi ſupra, 1 Cox's P. Wms. 241. note, C 
Attorney General, Hardr. 314. AE. 16 | . 
” ” . 5 10 
* Fire eo | * N "BEET + vat A I Þ 4 * U 
(E] Et the Probate of Mills, and granting 40%, 
8 n miniſtration; And herein, 
age 308 | " | a | 
__ (But 0M 1 Str, 481. Hence alſo, payment of money to an executor who hath obtai 1 


te be after wa. d: declared null, and a dminiſtration regran ted to the next of kin. 


xxxcuroks AND ADMINISTRATORS. * 


| 1 


of the probate, R. v. Vincent, Str. 481., it is the practice to poſtpone the trial till the 
nil court hath determined upon its validity, R. v. Goodrich, O. B. 2784, cited in 3 Term 
. 126. R. v. Rhodes, 1 Str. 703. ö | | 
we IF 3 Page 399 
(But it is ſaid) If the effects of an inteſtate veſt ĩn the king by a forfeiture for felony, and the 

t letters of adminiſtration to A. in conſequence of a warrant fiom the king, and 
tron in the uſual form, vis. to pay debts, &c."* though with this additional clauſe, to the 
& of his majeſty, A. may be ſued by the creditors, and (hall not be permitted to impeach the 
wr of adminiſtration, Megit v. Johnſen, Doug]. 542. | 


If « perſon dies) But where the deceaſed has goods within the dioceſe of York, and alſo 
fin a peculiar in that dioceſe, two adminiſtrations ſhall be granted; for the archbiſhop ſhall 
glare his prerogative in ſuch caſe, the peculiar being derived out of his juriſdiction. Cro. El. 


Page 405 


(bt if there) So, Robinſon v. Pett, 3 P. Wms. 251. Arnold v. Blencowe, at the Rolls, Jan 
nds. ZT wide R. v. Simpſon, 3 Burr. 1463. and 1 Bl. Rep. 456. 
Page 406 


% hath been) If there are two executors, and one adminiſters, he alone will be charged with 
receipts in equity, though he afterwards renounce, and pay over the money to, the other 
eutor, who proved the will. Read v. Truelove, Ambl. 417. 

Page 408 


[let it is ſaid) Sed Vide 1 Mod. 213. that the adminiſtration in ſuch caſe is void. 


In ſuit in the name of the ordinary, Archbiſhop of Canterbury v. Houſe, Cowp, 140. and, 
nde, the ordinary, or his perſonal repreſentative, may be compelled by mandamus to deliver 


N Geo. 3. 


[ſk inventory) And if the inventory does not diſtinguiſh between the ſperate and —_— 
bs it vill charge the executor with the whole as aſſets, and put him to prove if any of them 
deſperate, Bull. N P. 146 2. Upon the iſſue of plen? admin/firavit, the plaintiff cannot 
n evidence a copy of the inventory delivered by the defendant to the ſpiritual court, _ 
freed by bim, though it be ligned by the appraiſers; but if he can give an inventory in evi» 
* he may ſhew that the goods were undervalued. Id. ibid. | | 


ly 


| the executor enter to the. teſtator's goods, and will make no inven- Swin. 228. 
thereof, than may every legatory recover his whole legacy at his derail 
u; for, in this cafe, the law preſumeth, that there are ſufficient goods 7 wag 
kj all the legacies, and that the executor doth ſecretly and fraudulently concluſive 

{ the ſame ; whereas otherwiſe, the executor is preſumed not to on him, if 
ay more goods which were the teſtator's, than are deſcribed in the — — 

Mory (a) the ſame being lawfully made. —_—_— 
unexpected deficiency of the aſſets, 4 Ve, 194. 


e erecutor make no inventory, but pay intereſt on a legacy, or pay Corporati- 
& legacies but one, this ſhall be received as evidence of aſſets. on of Cler- 


gymen's 
Sons v. Swainſon, 1 Vez. 75, Ort. v. Kaines, 2 Vez. 194. 
\f tre tofhater) Com here the Rat. ore 
ite tePator ) yns, 150. But ſte 3 Term Rep. 145. contra authority of the 
boch in Rolle and Comyns, is denied. 


% it hath been holde, 'that an executor may file a bill in equity Hum- 
| te, and that the ſubſequent probate makes the bill a good Turn- 


„And it was ſaid in a late caſe (3) in the Exchequer arguendb, phreys, 3 P. 
t lad been determined by that court about three years * 


CY 


3 Term Rep. 125. As a priſoner cannot be convicted of forging a will during the ex- 


{hy the 22 U 23 Car.) The next of kin, or a creditor, have a 1ight ex debito © to put this 
0 


de bond for this purpoſe, Rex v. Johnſon, Executrix of the Biſhop of Worceſter, and others 


# 
8 8 2 r rr 
iy = Co — —L—— — pw — - 
b : 
r= * - - 4 — 
7 — * A £ * pos 


v. Panton, 


by the plaintiff in the 5 per cents. might be transferred to the plaintiff; the defendant x 


9 


| 2 Elm. If none of the kindred will take the adminiſtration, it may be gr 


Davies P. are (e) brothers and grandfathers: theſe are followed by (d) uncle 


- 
— 


\ 
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(5) Patten, that it was ſufficient if the probate were obtained at any time be 


Executrix, ing, 


1793. In 6 
this caſe of Patten v. Panton, to a bill by the plaintiff as executrix, 


: : trix, for an account of 
which the defendant was charged with having embezzled ; and that certain annuities purg 


that no probate had been granted, and that a ſuit was depending between the plaintiff and 
fendant, touching the right of the'plaintiff to probate, The court gave no judgment 
argument, and the caſe was never afterwards moved. ment upon 


— ” 


1 (F) That Perſons are entitled ta Adminiftratic 
age 414 


(Aid accordingly) For a feme covert may make a will with the conſent of her huſband, 
och caſe, he cannot be entitled to adminiſtration. R. v. Betteſworth, 2 Str. 1112. He | 


indeed, adminiſter to her notwithſtanding a will, if ſhe have power to diſpoſe only of part of 
property. R. v. Betteſworth, 2 Str, 891.— ln caſe of the huſband's death after the vife, 
adminiſtration muſt be granted to his next of kin. Squib v. Wynn, P. Wms. 378. Ba 


Bryant, 11 Vin. Abr. tit. Executors. K. pl. 25, Humphrey v. Bullen, 3a. pl. 26. Elie 
2 Atk. 326. 1 Vez. 15. 1 Wilf, 168. Bouchier v. Taylor, Haigr. Law Tac, 
7 Br. P. C. 414. , | | 


Of there be) For the proximity of degree is reckoned according to the civilians, Pr, Ch. 
2.V<czZ,2 5. 


dnnn, Il, there be neither father nor ſon of the inteſtate, te next in ſu 
rough v. 
Wms. de. nephews, and the females of each claſs reſpeQively, who muſt, as eq 


Woodroffe near, take per capita, and not per /tirpis ; and laſtly, couſins, 
v. Wick- | 


worth, Pr. Ch. 527. (d) Durant v. Preſtwood, 1 Atk. 454 Loyd v. Tench, 2 Vez. 215, 


Croke v. A brother of the half blood ſhall exclude an uncle of the whole | 
Wera 124. for the half blood are of the kindred of the inteſtate ; and the ordi 


Show. P. C. may grant adminiſtration to the ſiſter of the half, or brother of the 
108. blood at his diſcretion, 


| Salk, 38. to a creditor 


Pierce v. If the executor refuſe, or die inteſtate, the adminiſtration is to be gr 
3 84. 48. tothe reſiduary legatee, in excluſion of the next of kin. 


Thomas v. Butler, 1 Ventr. 219. 


loud. 238. Ia defecꝭ of all theſe, che ordinary may commit adminiſtration, a 
* might have done before the ſtatute of Edu. 3., to ſuch diſcreet | 

2 he approves of, or may grant letters ad colligendum bona de 
e If a baſtard, (who hath no kindred, being nulliuf filiut,] or 1 
That 155 elſe that bath no kindred, die inteſtate, and without wife or child, . 
Jones v. been formerly holden, that the ordinary could ſeize his goods, and« 
Goo hid, of them to "pious uſes : but the uſual courſe now is, for ſome © 
3h Was. procure letters patent, or other authority from the king, and th 
Dough, 542, ordinary of courts gran adminiſtration ta ſuch appointee of the e. 
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In what Manner the Ordinary ma ant 
py Jn iſh arion ; and herein of granting 1. 
jr more, or for a particular Thing. | | 
Page 415 


tp bi.) But iir penden about the will is a good return to a mandamus to ant a probate, 
ff and 1 gh adminiſtration, 4 Burr, 2295. 1 Bl. Rep, 640. We : N 


9 — 


) (Chat ſhall be deemed the Teftator's Perſonal 


ati ctate, or Allets in the hands of the Executor: 

* And herein, . | 

bor What ſhall be ſach an Intereſt veſted in the Teſtator, as ſhall go to his 

wife, . Executors. 

— F an executor hath a leaſe for years of land, of the value of L a Cro, Eliz, 


year, rendering rent of 10l. a year; it is aſſets in his hands only for 100. 712. 
n and above the rent. | | | 
Page 416 


L Ch. f 

44 a: the law) An eſtate in the plantations is teſtamentary, and aſſets to pay debts. Noell 
* Rodioſon, 2 Ventr. 358. 
ey Page 417 


[But the abſelute property) And as to creditors, ſee (tat, 13 Eliz. c. 5. and ante. 


If an executor renew, he ſhall account for the new leaſe, as well as the Anon. 
8, for the benefit of the creditors. 2 Ca. 


Ha man deviſe land to be ſald, neither the money thereof coming, St. 21 H. 8. 
pr he profits thereof for any time to be taken, ſhall be accounted as any © S. 58. 

i the goods and chattels of ſuch perſon deceaſed. 

But if a man deviſe lands to be fold by one for payment of his debts 1 Roll. Abr. 


h ſach perſon upon the ſale of the land ſhall be aſſets in his hands. 
But otherwiſe it is, where the land is deviſed to be ſold by the executor 74, ibis, 
ud others ; for there the money ſhall not be aſſets; for they are not truſted But it ſhall 
Nd it a8 executors. —_— 
watlaw, 1 Eq. Caf, Abr. 141. Such aſſets as are liable to debts and legacies by the courſe of 
bn, are called legal aſſets; ſuch as are only liable by the help of a court of equity, are called 
leaflets, 4 Burn. E. L. 288. Vet legal aſſets, although they cannot be come at without 
afliſlance of equity, ſhall be applied in a courſe of adminiſtration. Therefore, if a mere truſt 
inte deſcend —— heir at law, though it may be neceſſary to go into equity, to reduce it into 
n, yet it will be conſidered as legal, and not as equit able aſſets, a truit eftate being made 
uets by ſtatute, But an equity of redemption of a mortgage in fee, being merely an equitable 
Werelt, and not made aflets by any le iſlative proviſion, will, therefore, be conſidered as equi - 
kble aſſets, Plunkett v. Perſon, 2 AR 294. 80, it bath been ſaid, that if a termor for years 
wort rage his term, the equity of redemption will be <quitable afſets, Caſe of Sic Charles Cox's 
Creditors, 3P. Wms. 342, Hartwell v. Chitters, Ambl. 308. But this laſt point was not in 
kt determined in the caſe of Sir Charles Cox's Creditors; and yet the caſe of Hartwell v. 
Qiitters reſts entirely on the ſuppoſed authority of that caſe, And it hath been adjudged in 
veal preceding caſes, that chattels, whether rcal or perſonal, mortyaged or pledged by the 
ator, and redeemed by the executor, ſhall be aſſets at la in the hands of the executor for ſo 
u they are worth beyond the ſum paid for redemption, though recoverable only in equity. 
ra Lewes, 1 Leon. 15%. Harcourt v. Wrenham, or Harwood v. Wrayman, re, 
15 Ant. 186. 1 Brownl. 76, 1 Roll. Abr. 920. Alexander v. Lady Graham, 1 Leon. 
: ly it was holden, that whatever comes to the exccutor's hands, or he is * 


N 


pd legacies, and make the ſame perſon his executor ; the money made 920. % 
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* Oakley, 2 Atk. 50. Batſon v. Lindegreen, 2 Br. Ch. Rep. 94. And that, thou the deviſe 
not to the executor expreſsly upon truſt, or in truſt, or as a truſtee, provided there be en. 


| 30h. ca. So, a debt due from an executor to his teſtator, is aſſets in equity to 


Gouldſ. 143 


they would go to his 
entitled to the benefit accruing from the loan. Noy, Max. 50. 


« Puſey v., A bill was brought in Chancery, ſuggeſting, that an antique horn i 
. IVera, 273. 


* Ld 


a truſt fund, and diſtributable among the creditors fo paſſu; Anon. 2 Vern. 133. Chal 


1 107 of. the tenure called cornage, the heir was entitled to this mos en 


with, as executor, is aſſets at law: therefore money ariſing from the ſale of lands de 
executor to ſell, or which he is empowered to ſell for the payment of debts and legs 


conſidered as legal aſſets, and adminiſtrable as ſuch. Girling ». Lea, 1 Vern. 64, _ bs - 
Powell, 2 Vern. 248. Anon. id. 405. Cutterback v. Smith, Pre, Ch. 123. Rickhan 3 1 
. wan, id. 136. Dethwicke' v. Caravan, 1 Lev, 224 Butwell v. Corrant, Hardr, 40s ' p. bac! 
Maſham v. Harding, Bunb. 339. Blatch v. Wilder, 1 Atk. 429. But modern *. i the 3 
taken a different turn; and courts of equity have conſidered the real eſtate in ſuch cale a; Y Voit 


Caſborn, Pr. Ch, 488. Chambers v. Harveſt, Moſel. x23. Hall v. Kendall, id. 328. Ly; 


4 


the will to convert the executor into a truſtee, as if the deviſe be to him and his heirs, 5 
Prime, 1 Br. Ch. Rep. 138 n. Newton » Bennett, id. 135. Barker v. Boucher, ig; 14, 
if the executor has merely a naked power to ſell gug eæecutor, guere, whether the aſſets are lu 
equitable? Silk v. Prime; Newton v. Bennet, ubj ſapra. It hath, however, been deten 
that if an eſtate deſcend to the heir, eh! e with debts, it will be legal aſſets. Freemor 
Dedire, . P. Wms. 430. Plunkett v. Penſon, 2 Alk. 290. It ſeems then, from the above g 
that aſſets ate conſidered as equitable, either in teſpect of the intent of the teſtator, ot d 
nature of the teſtator's intereſt in the property. In the firſt caſe, the charge upon the real & 
mutt be tor the payment of debts generally, and the deſcent muſt alſo be broken: in the at 1 
caſe, the intereſt of the party in the property muſt be purely an equitable intereſt, and not u 

legal aſſets by any ſtatute. 2 Fonbl. Eq. Tr. 404: n. f. ü 


2. How far Debts due to the Teſtator are Aſſets. 


$9. " legacies, 

(Burthough debts) So, if he neglects to ky fc action on a bond, he ſhall be charged 
the amount of it, Lawſon v. Copeland, 2 Br. Ch. Rep. 156. | 
Page 418 

(Co if the) As to this, ſee tit. Arbitrament and Award, C. 
Page 421 7 | s 

And though pictures) But this doctrine, as to annexation to the freehold, hath been gdm ak 
relaxing for a long time; and if things of the kind above-mentioned can be taken away vithe 
prejudice to the fabrick of the houſe, the executor, it ſeemeth, ſhall have them This rh 
tion hath been made upon reaſons of publick benefit and convenience, Lawton v. Law 
3 Atk. 14. Lord Dudley », Lord Warde, Ambl. 113. Harvey v. Harvey, 2 Str. 1141. 


(A. to the) This muſt be underſtood of tenant in fee- ſimple; for ſuch a ſale by tenant in 
would not be effectual without docking the entail, unleſs they were actually felled in the lifet 
of ſuch tenant, for otherwiſe they deſcend with the iand ta the iſſue in tail. Hob. 173. 110 
50. à. | | Fi 


- 


(But corn) If leſſee for life of a hop-ground dies in Auguſt before ſeverance of the hops, t 
executor may maintain traver for them againſt the remainder- man, though growing on ance 
roots. Latham v. Atwood, Cro. Car. 515. Hargr. Co, Lit. 55. b. n. 1. Hal, MSS, 


Knevit v. If diſſeiſor ſow the land of tenant for life, and tenant for life die bek 
Poole, ſeverance, his executors, and not the diſſeiſor, or the reverſioner, & 
hae the corn, | 


(A, ta charters) If the writings of an eſtate are pawned or pledged for money lent, b. 
charters in the hands ud the creditor are to be conſidered as chattels ; and in caſe of his deces 
xecutor or adminiſtrator, becauſe ſuch perſonal repreſentative would 


Puſey, an old inſoription had immemorially gone with the plaintiff's eſtate, # 
was delivered to his anceftors to hold their land by, and praying 4 
- Might be reſtored: the Lord Keeper was of opinion, that if the E = 


antiquity at law, 0 


1 
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ſed > Page 423 
Cies ) As, if heexprefsly declare that the executor ſhall be only a truſtee. Pring v. 
Gra. a. 99. Sraydon v. Hicks, 2 Ark. 18. Dean v. Dalſon, 2 Br. Ch. Rep. 634. Ben- 
uu. ; belor, 4 Br. Ch Rep. 28. 1 Vez. jun, 63. Or, if the will contains a reſiduary clauſe, 
v5. nne of the reſiduary legatee is not inſerted. Biſhop of Cloyne v. Young, 2 Vez. 91. 
tion Ai +. Purdon, 2 Vez. 495. Hornſby v. Finch, 2 Vez. jun. 78. Or, if the reſiduary 


. muy ied in the lifetime of the teſtazor, Nicholls v, Cxitp. Ambl. 769g, Bennett v. 
Chl m 3 Br. Ch. Rep 28. | 
37) See acc, 2 Vern. 248, 2 P. Wms. 157. 2 Atk. 46. 2 Vez. 97. 


. this there) It is now a ſettled rule in equity, that if a ſole executor has a legacy generally 
hanel given to him, he ſhall be excluded from the reſidue ; Joflin », Biewett, Bunb. 112, 
„ Dewes, 3 P. Wms. 40. | Farringdon v. Knightly, 1 F. Mms 544, - Vachel v. Jefferies, 
10. petit v. Smith, x P. Wms. 7., and this, though the legacy be ſpecifick ; Randall v. 
1 Vern, 425. Southcot v. Watſon, 3 Atk. 226. Martin v. Rebow, 1 Br. Ch. Rep.154., 
11 be given to the next of kin; Bayley v. Powell, 2 Vern. 361, Wheeler v Sheets, 
or of 133. Andrew v. Clark, 2 Vez. 161. Kennedy v. Stainſby, ſtatcd in 2 note, 1 Vez. jun. 
; Lr the rule is founded rather on a preſumption of intent to exclude the executor, than to 
| truſt for the next of kin; and therefore, if there be no next of kin, a truſt ſhall reſult 
> crown. Middleton v. Spicer, 1 Br. Ch. Rep. 291. The above rule is founded upon the 
dun, that the ex ecutor cannot take part and a But jf there be two or more executors, a 
o one is not within ſuch objection, for the teſtator might intend 2 preference to him pre 
; h v. Brangwin, Pr. Ch, 313. Johnſon v. Twiſt, cited 2 Vez. 166, Buffar v. 
+4 2 Atk, 230. So, where there are unequal legacies, whether pecuniary or ſpecifick, to 
"|-xecutors, they ſhall not be excluded. Braſbridge v. Woodroffe, 2 Atk. 68, Bowker v. 
ytoj er, 1 Br, Ch. Rep. 328. Blinkhorn v. Feaſt, 2 Vez, 37. Sechs, where equal pecuniary 
unt given them. Petit v. Smith, 1 P. Wms. 7. Carey v. Goodinge, 3 Br. Ch. Rep. 110. 


e Heron v. Newton, 9 Mod, 11. 
| Page 424 


Mu this) Newſtead v. Johnſtone, 2 Atk, 45. Southcot v. Watſon, 3 Atk, 229 
where A. wa min) This caſe hath been over-ruled, and it is now ſetiled, that a wife, 
med executrix, is, asto the reſidue, preciſely in the ſituation of any other executor ; Lake 


prada lic, Ambl. 126. Godſall v. Sounden, 2 Eq. Caf. Abr. 444. pl. 58. Martin v. Rebow, x. 
' with d. Rep, 154; unleſs the legacy to her, g ſpecifick, conſiſt of property, which was her's 
6 rela marriage ; for this may vary the rule. Lawſon v. Lawſon, 7 Br. P. C. 571. 


where A., poſſeſſed) Pr. Ch. 316. 8. C. 
ke a, Lady Granville v. Ducheſs of Rutland, 1 P. Wms. 114. Nouw(ſe v. Finch, 1 Vez, 


nt in 356. Hoſkins v. Hoſkins, Pr. Ch. 263. Pa p 
| 8e 42 


Vs. 7. 5 Mod. 247.8. C. Com. Rep. 3.5. C. | Bachelor v. Searle, 2 Vern. 736. Duke 
Iatand v. Ducheſs of Rutland, 2 P. Wms. 210. Mallabar v. Mallabar, Ca. Temp. Talb. 
ops, © lake v. Lake, 3 Wilſ. 313. Ambl. 126. Brown v. Selwin, Ca. Temp. Talb. 140. But parol 
24 pee, it is ſaid, ought in this caſe to be admitted with great caution ; Rackfield v. Careleſs, 
Vas. 165, Duke of Rutland v. Ducheſs of Rutland, id. 215. Blinkhorn v. Feaſt, 2 V 

Kogrſe v. Finch, 1 Vez. jun. 358., and reſtrifted to what paſled at the time of makiog the 
ſee the two laſt cited cats. 


4% a this) Lady Granville v. N Beaufort, 1 Was. 114. 8. C. Petit v. Smith, 


(0) How 
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(1) How the Perſonal Eftate, after Dehig pan *: 
to be diſtributed when the Party dies Inken 

And herein, of the Share the Huſband or role” 
are entitled to; and of the- aſcending, deſc 


ing, and collateral Line, and Admiſſion of 
Half-Blood ; and where the Distribution! 


W be per Stirpes, UND not per Capita. * 
1 1 the clauſe) Caldicot v. Smith, 2 Show. 286. Beeton v. Darking, 2 Vern, 16 Fa 


5 v. Pett, Salk, 250. pl. 1 Ld. Raym. $71. S. C. Comyns Rep. 87. pl. 56,8. C. 1 b. 
a5. 8. C. Bowers v. Littlewood, id. 59s. | ? 


| (s) Burnet (3. On that clauſe) And (a) this ſhall extend to a poſlkumog| 


5. 1 of the half. blood 


(3. That where) Bowers v. Littlewood, 1 P. Wms. 595. Davers v. Dewes, 3 P. Wm 
Lloyd v. Tench, 2 Vez. 213. Durant v. Preſtwoad, 1 Atk, 454. Stanley v. Stanley, i 
Janſon y. Bury. Bunb. 159. 1 * 


(A man did) Barnard, 290. 8. C. 2 Atk. 115. 8. C. Ball v. Smith, 2 Preem, 230. $,P, 


Keilway v. It hath been reſolved on the ſtatute of Fa., that if a man die int 
9 and without iſſue, leaving a wife, and ſeveral brothers and fiſten, 
* h. yy his mother living, the mother ſhall have no more than an equal ſhar 
$10. Gilb. moiety of the eſtate with the brothers and fifters. And though 
Rep. 189. ſhould be no brother or ſiſter, yet if there are the children of a de 
DT brother or ſiſter, they ſhall take the ſame ſhare with the mother 
I Atk. 48 5. their parent would be entitled to, | 
Moor and If a perſon dying inteſtate, leave a grandfather by the father's fd 
8 a grandmother by the mother's ſide, his next of kin; theſe (grand 
4 57 ins. and grandmother) ſhall take in equal moieties by the ſtatute of diſtribu 
; as being in equal degree: for though the grandfather on the father 
may, in ſome reſpeQs, be more york of blood, yet here digi 
blood is not material; in regard the brother of che half-blood (hall 
£5” equally with the brother of the whole blood. 
Brelynv, If a perſon dying inteſtate leave a grandfather and a brother, the g 
\Evelyn, father ſhall not ſhare the perſonal eftate with the brother, but the | 
mn ſhall take the whole : for he brother is nearer than tbe grandfather, 
| Ambi. 191, being by our law but one degree between brother and brother, wi 
8. C. there are two degrees between grandfather and grandſon. FRE 
Bruce v. Where a perſon dies inteſtate, having perſonal property in di 
Bruce, places and ſubject to different laws, it is now ſettled, that the ln 
Narr. ws not the lex rei ſite, ſhall attach upon the property, and direct the ſuc 
38 it. What ſhall be conſidered as the domici{ of the party is rather1 
v. Laſhley, tion of fact than of law. 3 
Dom. Proc. | | 
: ar. 2792. Balfour v. Scott, Dom Proc. 11 Mar. 1793, Om v. Douglas, Dos. 
, 1596. ee 


Bempde v. Johnſtone, 3 Vez. jun. 200. 
Ambl. 415, Upon this principle it was determined by the privy council in the 6 
Jurn v. Cole, 7th April 1762, that where a teſtator domiciled is £4 
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zudoe of the 68 in the plantations was bound by the probate 
1 The lex domicilii regulates teſtate as well a4 Tackle 


J 


Of Advancement, and bringing into Hotchpor. Page 430 


bo father) 2 P. Wms. 446. Neither ſhall what a child receives out of the mother's eſtate. 
1, Frederi . 


1 
1 
j 
1 
* 


| the 


- R its. 29” 47 if BR ng, 
. no 


rederick, id. 356. 15 
|. child, who hath received any advancement from his father, die in Proud v. nl 
wher's life-time, leaving children, thoſe children ſhall not be ad- 3 ny 
Uto their father's diftributive ſhare, without bringing their father's - 22 
acement into hotchpot. And the reaſon is, becauſe they do not take 
tir own right, but as repreſenting their father. . | 
\ child, partly advanced, ſhall bring in its advancement only among the ward v. 


r children ; for the wife ſhall have no advantage of it. Lant, Pr. 
| | 5 | ; Ch. 182-4. 


* 3 3 "os WY" 


* — — 


¶Uhat ſhall be a Devaſtavit, either in Executors 
u Adminiſtrators : And herein of the Onder of 
Ring Debts and Legacies. 


| Page 431 
% biden) Ca. Temp. Hardw. 2 26. and ſee 4 Ann, c. 16.4 13. 

| Page 432 
IDs by) This is not quite correct: funeral and teſtamentary charges are in the fiſt place to 


wd, Off. of Exec. 137. 2 Bl. Comm. 511. by 
Page 433 vi 


Wert to the) That is, j ent obtained againſt, or confeſſed by the teſtator; not the exe- N 
x; forto thefe, this priority doth not extend; Off. of Exec. 137. 3 nor will it prevail againit * 4 
kn debts by particular ſtatutes, as the forfeitures for not burying in woollen, 30 Car, 2.c. 3.; F 

1 = overſeers of the poor, 17 Geo. 2. c. 38. f 3.; for letters to the poſt-office, 9 
6 0. 30., e. | " 


Page 434 
ber been) Pr, Ch. 179. 188. Bunb. 48. Ca. temp. Talb. 217. 2 Atk. 385 
Tat is, in the courſe of adminiſtration of aſſets, but not ſo as to affect the lands of the 
*. 1 Vez. 496. 2 P. Wms. 621, However, there have been caſes, where even decrces 
teen holden to bind lands, and where decrees ate to hold and enjoy over, Ca. temp. 
12. 


0 
Whit bath) But this will cover aſſets no further than the amount of the ſum pay able by 
wndition, Ca. temp. Hardw. 228. 


* 
—_* 


The grantor's covenant in a marriage-ſettlement for him and his heirg, Parker v. 


* ws ug were free from incumbrances, ſhall rank equally with . 


tit. Eæecutors, (Q. a.) pl. 39 
Iwo men are partners in trade, and one of them gives a bond to Croft v. 
* Nis wife 1 „and dies; and the other partner adminiſters ; if the Pre, 3 P. 
wuld be paid out of the ſeparate eſtate of the huſband, on there be- . 184. 
thefts, ſhe ſhall have a preference before other creditors ; but if there 
to ſeparate eltate, and the wife would have ſatisfaction out of the 
deritup effects, then all the partnerſhip debts muſt be firlt paid. 
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Page 435. 8 | P ; 
(Butrhough) in the Caſe of Harman v. Harman, as reported in Shower, and 
court agreed, that a judgment upon a ſimple contract debt may be pleaded in har * * 
debt upon bond, and that it is no dewaſtavit in an executor to pay a debt upon ſuch a Gun 
fore a bond debt of which he had no notice; and they relied on the cafes of 1. 
and Brooking v. Jennings, 1 Mod. 174., but it was adjourned; and afterwards, accotding » 
berbach, judgment was given for the plaintiff. But from a later caſe of Davis v. Moat 
Fitzg, 76., Bull. V. P. 278,, it ſeems to be ſettled, that an executor may plead a; | 
ed on a ſimple contract to an action of debt on bond, unleſs he has notice of ſach don d 
for the reaſon given in the text. But where an executor to an action of debt upon bond d 
a judgment conf-fſed on the preceding day in a ſimple conitrad debt, the plea was diſallowed 
cauſe it did not aver that it was without notice of the plaintiff*s demand, for in ſuch cafe g 
an executor excuſed in confeſſing a judgment. Sawyer v. Mercer, 1 Term Rep. 690, . 
Or bill in equity. 2 Vern. 37. 86 3 P: Wms. 402. note. 2 Bl. Comm. 514. but gs, 


f (Mo (d) where) - As this power may be an inlet to fraud, the Chancery will ſometimes; 
pole. ro Mod. 496. | 


Plumer v. If a man has covenanted with B. and C. to leave by his wilt, or 
Ns his executors within fix months after his death ſhall pay 7060l. tot 
3 380, in truſt to pay the intereſt to his wife for life, then. to be d 
among his children, and in default of children, as he ſhall appoint; 
binds himſelf, his heirs, &c. in a penalty for performance, and dies 
out iſſue, and inteſtate ; if B. adminiſters, he may retain affets agi 
bond creditor who ſues him before the fix months are elapſed. 
2 Ch. ca. But with reſpe& to debts in equal degree, if a ſuit hath been comn 
Vern. 62 ed for any one, ſuch debt ſhall be firſt paid; for after a ſuit begun, a 
2 Vern. bz ecutor (it hath been holden) may not excuſe himſelf by any vol 
Br. Execu- payments. Yet, it is ſaid, that the executor, before notice of ſuch 
tors, pl. 43. may pay any other creditor in equal degree, and then plead that be 
Went. 149. iy adminiſtered before notice. 
Maſon v. And it was holden by Lord Cowper, that pendiog a bill in equi 
Williams, againſt an executor, or after a decree quod computet, an executor ma 
2 Salk. 507: any other debt of an higher nature, or of as high a nature, if the 
93 Tok legal aſſets ; but if he hath only equitable aſſets, then the court of C 
ſton v. Earl ry will not indemnify him, and ſuffer him to prejudice and dily 
of Orford, the firſt ſuitor. But he cannot do ſo, his lordſhip added, after a 


3 P. Wms. decree. 
491, n. ant 


where a voluntary payment made by an executor of a debt in equal degree, pending ina i 
equity, was allowed, —Sre too the caſe of Waring v. Danvers, 1 P. Wms. 295., where, alt 

adtion at law brought by one creditor, an executor confeſſed judgments to othei credits 
equity would not intei poſe. 


Barker v. Where a creditor ſues an executor at law and in equity at the 
e time for the ſame demand, equity will not compel him to make his 
Ch. Ca. 257. on in which of the courts he will proceed, in caſe the executor is nt 
ing to prefer other creditors before him, by conſeſſing judgments to! 
but will merely reſtrain him from taking out execution upon the ju 
without leave of the court. | . 
For the diſ. Where there are only equitable aſſets, the court of Chancery will 
tinction be- the application of them according to that courſe which 1s 
wi eg e namely, to pay every creditor his ſhare in proportion. So, where de 
ble — ſets are partly legal and partly equitable, although the court canoo: 
videſupr. H away the legal preference on legal aſſets, yet where one 
Ca. temp. been partly paid out of ſuch legal aſſets, when ſatisfaction come! 
ab 220. made out of equitable aſſets it will poſtpone him till there is an equa 
2Vern- 455 fatislaction to all the other creditors out of the equitable aſſets, p" 


_ * 0 5 
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- 


6 the legal creditor hath been ſatisfied out of the le- 


und b not liable to ſatisſy, as debts by ſimple contract; there, it is ſaid, the dcbts ſhall 

ference of the legacies ; but if there be not ſufficient to pay all, they ſhall be paid in 
or 1 Freem. 2/0. So, if a man bind himſelf in an obligation to perform a certain 
ind deviſe divers legacies, and die leaving only ſufficient to ſatisfy the obligation if this 
lune to be forfgited 3 yet this obligation ſhall not be any bar of the * becauſe it is 
uu becher it will ever be forfeited; hut the executor ſhall make a conditional delivery of 
ar, (to wit,) that if the obligation ſhould be recovered againſt him, the legatee ſhall re- 
Fthe legacy- 1 Roll. Abr. 928. | 


bar it hath) See further tit. Legacies, (L.) 

| : Page 436 
i frifneſr) In Comb. 342., Holt Ch. J. is repreſented to ſay, that 101, is enough to be 
4 ſor the funeral of one in debt, And where a man dies inſolvent, no more than 40s, ſhall 


wel, 3 Atk. 249. 


oy 1s 


eee — 
) (here the Perſonal Eftate ſpall be fizft ay- 
[4 1 Diſchazge of Debts, &c. And herein of 
arſhalling the Aſſets. 


HE general rule is, that the perſonal eſtate of a teſtator ſhall in all — the 
ales be primarily applied in the diſcharge of his perſonal debt, (or Hafl:woud 
| legacy,) unleſs he by expreſs words or manifeſt intention exempt 2 

| 3P. Wms, 


by. Bridgeman v. Dove, 4 Atk. 202. Earl of Inchiquin v. French, Ambl, 33. and 
u. Samwell v. Wake, 1 Br. Ch. m 144. Duke of Ancaſter v. Mayer, id. 454. 
* it may be ſo exempred, ſee Bampfield v. 

, 2 Vern, 718. and Ambl. 381. Stapleton v. Colville, Ca. temp. Talb. 202. Walker 
kn, 2 Atk, 624. Anderton v. Cooke, and Kynafton v. Kynaſton, cited in 1 Br. Ch. 
V. Holiday v. Bowman, cited in 1 Br, Ch. Rep. 145. Webb v. Jones, 2 Br. Ch. Rep. 


tall be, although ſuch perſonal debt be alſo ſecured by mort- Cope v. 


ad this, whether there be a bond, or covenant for payment or 5 


Howel v. 
iP, Was. 291. Pockley v. Pockley, 1 Vern. 36. King v. King, 3 P. Wms — 
„ Hancock, 2 Atk. 436 Robinſon v. Gee, 1 Vez. 251. Earl of Be videre v. Rochfort, 
C. $10. Philips v. Philips, 2 Br. Ch. Rep. 273. 


ands ſubje& to, or deviſed for payment of debts, ſhall be liable to (e) Bartho- 
ſuch mortgaged lands either deſcended or deviſed ; Ca) even lomew v. 


0). 


10 
neſs of 


ud; deſcended ſhall exonerate mortgaged lands deviſed. Galton v. 
Hancock, 2 Atk. 424. 


mncumbered lands and mortgaged lands böth being ſpecifically Cater w. 
(dut exprefaly “ after payment of all debts,”) ſhall contribute in Darnerdls- 


mes \ ton, 1 P. 

* 1 | of the mortgage. . Wms. 505 

5 pre aad 2 NN. P. C. 1. 
10 But 


But where lands are deviſed for payment of debts and legacies, and the debts are 


| 324. 
x. Chicheſter, 1 Br. P. C. 192. Fereyes v. Robinſon, Bunb. 302.” Walker v. Jackſon, 


Wyndham, Pr. Ch. 101. Wainwright v. 


de mortgaged lands be deviſed expreſsly ſubje# to the incum- 1 Atk. 7, | 


Sls v. Earl of Coventry, 1 Br. Ch. Rep, 240. (6) Serle v. St. Eloy, 2 P. Wms. 386 
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le) Coun- But in all theſe caſes, the debt being conſidered as the Perſonal | 
tees of Co- the teſtator himſelf, the charge on the real eſtate is mere 


Furl ef Co- The rule therefore is otherwiſe, where the charge is on the be, 


25 — —— — 


ventry, 2 P. principally, although there be a collateral perſonal ſecurity (e); « | a 
Wms. 222. the debt (although perſonal in its creation) was contracted ore 

| Edwards v. th ; ? pln 

| another (4). 

| Freeman, 5 | the 

| id. 437. Wilſon v. Earl of Darlington, 2 Cox's P. Wms. 664. note. Ward v. Lord tl 

. Br. Ch. Rep. 315. (/ Cope v. Cope, 2 Salk. 449. Bagot v. Oughton, 1 P. Wms ,, 

man v. Newnham, 1 Vez. 51. Robinſon v. Gee. id. 251. Farbe v. Freeman, *. the 
Lecam v. Mertins, 1 Vez 312 Perkyns v. Baynham. 2 Cox's P. Wms. 664. note. 8. ol 
Shafto, ibid. Baſſett v. Percival, ibid. Lawſon, v. Hudſon, 1 Br. Ch. Rep. 58, Ea « 
kerville v. Fawcett, 2 Br. Ch. Rep, 5). Tweddell v. Tweddell, id. 101. 152, Billin ſon 
Walker, id. 604. 161 

Lanoy v. It is a rule in equity, that where one claimant has more than og 

ö —_ of to reſort to, and another claimant only one, the firſt claimant ual 

af bl 


RS At. 446 to that fund, on which the ſecond has no lien. If therefore 2{v 
Lacam v. Creditor," whoſe debt is a lien on the real aſſets, receive ſatisfaQion ( 
Martins, the perſonal aſſets, a ſimple contract creditor ſhall ſtand in the yl 
Fay 3"2- the ſpecialty creditor againſt the real aſſets, ſo far as the latter f. 
Hoes, exhauſted the ps aſſets in payment of his debt; and legun 


2 Vez. 53. ſhall have the fame equity as againſt aſſets deſcended. 

(e) Anon, 7 e 

2 Ch. Ca. 4. Sagittary v. Hyde, 1 Vern. 455. Neave v. Alderton, 1 Eq. Ca. Abt. 144 
1 ſon v. Fielding, 2 Vern. 963. Galton. v. Hancock, 2 Atk. 436. (7) Culpepper v. Aſt 
1 Ca. 117. Bowdman v. Reeve, Pre. Ch. 578. Tipping v. Tipping, 1 P. Wms, 730. 1 
Gardiner, Bunb. 137. Lutkins v. Leigh, Ca temp. Talb. 5 4. 


 Haſlewood, . So where lands are ſubjected to the payment of all debts, 4 
7 Wie, ſhall ſtand in the place of a ſimple contract creditor, who has be 
8 fied out of perſonal aſſets. 
Hyde v. So, where legacies by will are charged on the real eſtate, but 
Hyde, 3Ch. legacies by codicil, the former ſhall —— to the real aſſets upon a 


Rep 83. cy of the perſonal aſſets to pay the whole. 


Maſters v. 

Malters, 1 P. Wms. 422. Bligh v. Earl of Darnley, 2 P. Wms. 620. 
1 P. But from the principles of theſe rules it is clear that they ca 
Vs. 678. applied in aid of one claimant ſo as to defeat the claim of anotht 
Hallewood therefore a pecuniary legatee ſhall not ſtand in the place of a ſped 
3 P. Went. ditor, as againſt land deviſed, (though he ſhall as againſt land deſc 
324. Scott but ſuch legatee (a) ſhall ſtand in the place of a mortgagee who! 
v. Scott, hauſted the perſonal aſſets, to be ſatisfied out of the mortgaged} 
2 1185 though ſpecifically deviſed ; for the application (5) of the perſoul 
| . Leigh, in caſe of the real eſtate mortgaged, does not take place to the & 

Ca, temp. Of any legacy. a 
Talb. 53- Forreſter v. Lord Leigh. Ambl. 191. (5) Oneal v. Mead, 1 P. Wms. 693 
v. Tipping, „d. 730 Davis v. Gaidiner, 2 P. Wms. 190. Rider v. Wager, is. 335. 
5 1 425. But none of the rules deducible from theſe caſes ſubject any 
Robin con v. Claim to which it was not before ſubject, but wy take care that | 


'Conge, en of one claimant ſhall not prejudice the claims of the others, 
2 Cox's P. Ws. 680. note. | | | 


Mogg v. A court of equity will not marſhal aſſets in favour of a chunt 
f 8 4 quelt, fo as to give it effect out of the perſonal chattels, it be 


Attordey far as it touches any intereſt in lands. 
General v. Tyndal, Ambl, 614. Foſter v. Blagden, id. 04, Hillyard v. Taylor, 4 
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Where 2 legacy is given out of a mixt fans of real and perſonal eſtate Prouſe v. 
le . 2 future day, and the legatee dies before the day of payment; 3 
, Whether the court will marſhal the aſſets ſo as to turn ſuch pearce 4 


icy upon the perſonal eſtate, in which caſe it would be veſted and Taylor, Tr. 

'Ciſible 3 whereas as againſt the real eſtate it would fink by the death e 1790. 

the legatee ? ; ; Thu low. 5 

uu againſt real aſſets deſcended, it ſeems, that the wife ſhall ſtand Tipping v. 
ce of creditors for the amount of her parapbhernalia. But as Tipping, 

> real aſſets deviſed, (c) quere. 1 P. Wms 


730. 
bo r, Corbet, 3 Atk. 369. Graham v. Londonderry, id. 393. (e) Probert v. Clifford, 2 
5 b. Wms. 544. note. and Ambl. 6. Incledon v. Northcote, 3 Atk. 438. 


abs. 


— — — 


In what Caſes an Crecutor may make him- 
ſelf liable de bonis propriis And herein, 


Page 436 
ter!) Rock v. Leighton, I Salk. 310. 1 Ld. Raym. 589. 8. O. Com. Rep. 87 S. O. 


um Rep. 690. S. C. Skelton v. Howling, 1 Wil. 258. S. P. So, if he pleads only the 
ul ine, and has a verdict againſt him. Ramſden v. Jackſon, 1 Atk. 292. Erving v. Pe- 
„ Term Rep 685. For he can neveravail himſelf of matters in a ſubſequent Rage of the 
«tings, which he might have pleaded in an earlier ſtage. Earle v. Hinton, 2 Str. 73a. and 
r. In aſumpſit againſt an executor, he pleaded non aſſumpfit and plene adminiſtravit; it 
olſted, that if the plaintiff could prove aſſets unadminiſtered, to any amount, he muſt hate 
ent for the whele. But Lord Mansfield ſaid, the law had been underſtood to be ſo, and 
q caſes decided to that eſſect; but that he thought it abſurd and wrong, that the plaintiff 
| recover of the executor more than the afſets in bis bands; and the judgment was given ac- 
ingly. Harriſon v. Beecles, Guildh. Tr. 1769, cited by Lord Kenyon, 3 Term Rep, 688, 
vs, where to three ſeveral actions an executor pleaded that he had no aſlets t 100l., and 
nent was had upon cach action for 1tool., equity refuſed an injunction. Anon. 1 Vern, 119. 
bete he had pleaded a falſe plea, by the miſtake of his attorney, as alleged, and a verdict 
nſſed againſt him, equity would not relieve him, though the merits had never been tried. 
Peuſon v. Wilſon, 2 Vern. 325, However, in the caſe of Robinſon v. Bell, 2 Vern. 146., 
it the attorney had, by miſtake, pleaded a different plea from that which he was directed to 
and the executor had confeſled a mortgage to the teſtator, which afterwards turned 

worth nothing, upon which confeſſion a verdit had been given againſt him, the t 
z fit to relieve. And in that caſe Lord Commiſſioner Hutchins mentioned two inſtances 
the court had interpoſed in behalf of executors after verdicts on ne wnquer executor, Under 
tutumſtances of the anonymous caſe above cited from 1 Vern. 119., the executor may now 


h ad himſelf at law, without reſorting to equity, by pleading to one action plend adminiſiravit 
ory tr a certain ſum, and afterwards to the others, though brought in the ſame term, the like 
ped | | of plene adminiflravit preter the ſame ſum, and as to that ſum that be bad confeſſed it in the 
rſonal a hon. Waters v. Ogden, Dougl. 452. 
the & 


| 5 ; N 437 
%% an) If an executor pleads a former judgment had againſt him by another perſon, and 


; ets ultra, and the plaintiff 1cply per ſraudem, and it be jo found, yet ſhall the judgment 
8 de de bonis teatoris. Bull. N. P. 144. ; 6 

11 is the caſe) But after the plaintiff hath taken ſuch judgment, he ſhall not in a ſubſequent 
an! n iainſt the executor, ſuggeſting a devaſiavit, be allowed to go into evidence of aſſets having 


19 the defendant's hands before that judgment; for by ſo taking his judgment, he admits 

t the deſendant hath fully adminiſtered to that time. Bull. N. P. 169. In a /ere facias 

fore on the judgment, he muſt not pray execution of aſſets generally, but of thofe only 

d have come to the executor's hands, ſince the former judgment. Mara v. Quin, 6 Term 
1. But if the executer-eceive aſſets between the time of the plaintiff 's ſuing out the writ 

ü bes and the judgment, the _—_—_— will de amended by being made a judgment - 
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of that term when the plaintiff could, at the ſooneſt, have entered it up, unleſi the 
can, ſhew that in point of fact ſome injuſtice will be done by it in the particular cafe, Ida... 
Page 438 | 
(Soif A.) Forbearance ſeems a good conſideration for a promiſe by an execut 
of his teſtator. Keech v. Kennegal, 1 Vez. 125. 0 or to pay a de 


/ 


1 — 


„ What Attions Executors or Adminiſtrat 
: map bring in Right of thoſe they repreſent. 
age 439 Urs 


(Soif alerg) Evelyn v. Chicheſter, 3 Burr. 1717. ace. | s 


Doe v. Por- The perſonal repreſentative of a tenant from year to year as long 
_ oo both parties pleaſe, may maintain an ejectment, for it is a chattel inter 
P. 12 which veſts in him, 


(o) How ſuch Actions mult be laid: And ther: 

of joining a Matter in Right bf the Teftatg 

. and in their own Right, in the ſame Action. 
Page 440 | F 


(An executor) 2 Str, 1271. 4 Term Rep. 480. But it is the conſtant practice to join in t 
ſame declaration ſeveral counts for money had and received by the def-ndant to the uſe of 
teſtator, and to the uſe of the executor as ſuch. Petrie v. Hannay, 3 Term Rep. 660. | 
Page 441 

(Alle executors) So, in an action on a judgment obtained by them, Crawford v. WI. 
Dougl. 4. note. Bonafous v. Walker, 2 Term Rep 128. But where the goods of the tell 
never were in the poſſeſſion of the executors, they muſt declare in that character. Andif1 
goods when recovered will be aſſets in their hands, they muſt ſue for them in that chard 
whether the converſion happen before or after the teſtator's death. 4 Term Rep. 281. 


Munt v. So, where executors pay money which they were not obliged to p 
Stokes, and afterwards bring an action to recover it back, they muſt declare 


„ ＋ . * 
„ern their own, and not as executors. | 


If a bill of exchange be indorſed to AH. and B. as executor, i! 
Thom, may declare as ſuch. in an action on the bill againſt the acceptor. 
r Term Rep. 487. | "on Cas | | 
Page 442 | | 

[at where) It is ſufficient to ſtate that the defendint is adminiſtrator, Holiday v. Pt 
er, 2 Ld. Raym. 1510. 2 Str. 781. 8. C. 1 Barnard. 29. S. C. Wade v. Wadman, 1 Bat 


167. 


If a plain- (But this is) Which ſtatute, by 4 Ann. c. 6., is extended to judgm 
Up gocunre by confeſhon, nhil dicit, or non ſum informatus, And it is further ena 
ſtrator, by this laſt ſtatute, that this omiſſion of a profert ſhall not impede | 
where he judgment, except the ſame ſhall be ſpecially and particularly ſet down | 


needs not, ſhewn for cauſe of demurrer, 
the want of 


profert is no objection, even on a ſpecial demurter. Crawford v. Whittal, Dougl. 4. 0. 


Tem If there. are ſeveral executors named, one cannot ſue alone, until | 
Rep. 565. others have releaſed. ra habe: 


(P) 6 


3 


w/ — 


EXECUTORS AND ADMINISTRATORS. 


Actions and Remedies againſt Erecutors 


) Of 
| and Adminiſtrators: And herein, 


the form of the plea, Hambly v. Trott, Cowp. 378. 


former, where the cauſe of action is money due, or a contract to be 
xmed, gain or acquiſition of the teſtator, by the work and labour, 
roperty of another, or a promiſe of the teſtator, expreſs or implied; 
here theſe are the cauſes of action, the action ſurviyes againſt the execu- 
„ But where the cauſe of action is a tort, or ariſeth ex delifo, ſuppoſed 
be by force and againſt the king's peace, there the action dies; as bat- 
, falſe impriſonment, treſpaſs, words, nuiſance, obſtructing lights, di- 
ning a v ater courſe, eſcape againſt the ſheriff, and many other cauſes 
the like kind. As to the latter—in ſome actions the defendant could 
re waged his law j and therefore, no action in that form lies agaiaſt an 
tecutor, But now, other actions are ſubſtituted in their room upon the 
; ame cauſe, which do ſurvive and lie againſt the executor. No action 
ere in form the declaration mult be quare vi et armis, et contra pacem, 
where the plea muſt be that the teſlator was not guilty, can lie againſt the 
cutor, Upon the face of the record the action ariſeth ex delifo ; and 
| private criminal injuries or wrongs, as well as all publick crimes, are 
ned with the offender. | 


2:01 de ſon tort, cither at the common law, or by theſe ſtatutes. 


4 Where Ezecmors and Adminiſtrators ſhall be excuſed from Coſts. 


d court ; but naw it is otherwiſe, and the effect of the rule will be 
to make the plaintiff pay, but only loſe his colts, 


er may be the effect of their ignorance of the nature and extent of the 
aor's or inteſtate s demand. But, where the cauſe of action accrues 
333 death of their teſtator or inteſtate, there, this ground of 


they ought not to have ſued in it; they ſtand therefore merely in the 
Wtion of common plaintiffs, 


Executors and Adminiſtrators excuſed from putting in Special Bail. 


lens, that he may be holden to bail on ſuch promiſe, 


Pa 
Tever lies) Trover will not lie againſt executors upon a converſion by the teſtator, in reſpect 


Adions ſurvive againſt an executor, or die with the perſon, either on-Cowp. 378. 
count of the cauſe of action, or on aceount of the form of action. As to E, Lord 


[Therefore by the) But in the caſe of Hammond v. Gatliffe, Andr. 252,, the court itro 
ined to think, that an executor de ſon tor? is not liable for a devaſtayit committed by the 


nan action by an executor or adminiſtrator, the plaintiff not being , gal. 596. 
ble to coſts, the defendant was not allowed formerly to bring money 2 Str. 796, 


Lxecutors and adminittrators are holden liable to pay the coſts of a Higgs v. 
frat, but not of a nonſuit: the former is imputable to themſelves ; the Warry, 


tale fails them, and if they are nonſyited, they mult pay the caſts: B. R. 
ue nat entitled to the 288 of the character they have aſſumed, 37 G. 3. 


!!!! A 4 8: 
f => — — . — 4 Py ere . 
— * 


Where an executor hath perſonally promiſed to pay a debt or legacy, 10 


Naz Extinguiſhment. 
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So, Fidel. 1. F. de nund. I. 1. C. de und ot mercat, N 


Faſts and Wazkets aze entitled to: And herein, 
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Page 447 1 5 Extinguiſhment. | 


Wilſon v. 1 F money is due for goods ſold __ any ſuch like account 
54 * . . a. 7 y uch like 
. promiſſory note is given for the + in — of the debt, which wy 4 


245. terwards, upon action brought, appears not to have the proper 
: on it, ſo that it cannot be given in evidence, the party may * f | 
dence on the on nee the demand upon account of which the ; (F, 
was given: for a . promiſſory note i i: i 
- the demand. N abr een Wh may _ 
ies FR os 125 ( 5 | _ 
— — — n———m————_—— of 
Page 452 (D) Df the Extinguiſhment of Debts, 2 
Alſe the) 1 Ld. Raym. 680. 1 Burr. 9. | — 
; | | 7 tr, 
———— PE 1 —= ; 
| SEES oh (S 
Page 454 Fairs and Markets. oh 
: F * kd. 
| | — — — — —— — — — — . — of 
Tage 455(A) Of the Right to a Fair or Market: 4M: 


herein, 


— 
— 


(De.) The reaſon why a fair or market cannot be otherwiſe claimed, is not merely u 
the ſake of promoting-traffick and commerce; but alſo, for the like reaſon as in the Romes law; 
for the preſervation of order, and prevention of irregular behaviour. Jas Nundinaram er- 
Principe, quia uli oft multitudo, ibi debet eſſe rector. Per Wilmot, J. 3 Bur, 1812, 1 Bl. Reg 


2 
* 


(D) Of Toll and other Duties which Owners 0 


[4/ 

e457 | OY " 

(6) (Toll payable} But piccage and ſtallage ſeem rather improperly called tolk. Toll can only Bat! 
due by t, cuſtom, or preſcription : it is not incident of common right to a fair; it will te 

paſs, under general words in a grant of a new fair, nor will cuſtom ſupport it in ſuch 3 fat 4 

2 Str. 1171. It is certain, and payable only on a ſale, unleſs by e wc by the buyer dr oſt 


but piecage and ſtallage are uncertain, payable whether the goods are ſold or not, and the own 
of the ſoil is entitled to them of common right. Theſe are paid as a fatisfaQtion for the uſe — 
the ſoil: Toll, properly fo called, goes only, though not neceſſarily, with the right of market 
but the right of market and the right of ſoil are things totally diſtinct. Srallage and piccage 
with the ſoil to the youngeſt ſon where it is borough engliſh ; whilſt the market deſcends to tht 
heir at common law. * Moor, 474. 1 Wilf. 1x5. 2 Str. 1238 2 laſt. 220. . Treſpaſs, the 
fore, will lie at the ſuit of the owner of the ſoil againſt any one who who erects a ſtall without 
his licence, 1 Will. 107. 2 Str. 1238. 2 Bl. Rep. 1116; but he cannot, in ſuch caſe, dit 
the goods, as damage feaſant. 2 Ld. Raym. 1889. x Will, x15. | ; 

Page 459 — » 1 f 4 : ; 

A claimof (But where) And this is the proper remedy where goods are fra 
toll in  dylently ſold out of the market to avoid the tals; , 

y | WTO 


ſpecie ＋ can be no diſtreſs 


FEES. 549 


7 


% 


is ſupported, it, ſeems, by evidence of à right to toll for brought into the mar let 
. without ſhe wing any right to toll for goods ſold in the market, but not brought 
d., Moſeley v. Pierſon, 4 Term Rep. 104. * 2 


——— 


pow 1 Sale in a Fair or Market · overt | 
changes tbe Pzoperty of a Thing ſold therein: 


(fir the) And in London every ſhop, in which goods are expoſed publickly to ſale, is market- 
it for ſuch things as the owner profeſſeth to trade in, but in the country, the market-overt 
( onfined to the particular place or ſpot of ground ſet apart by cuſtom for the ſale of icular 
os, See caſes ſupr, 2 Bl. Comm. 449. However, where the tranſaction is perfe fair on 
part of the vendee, though the dealing is out of the precin &s of London, great allowances 
de made in analogy to the above-mentioned cuſtoms. Therefore, it ſeems, the property 
yoods may be changed, and effectually transferred to the buyer, by a bend fide ſale, in a ſhop 
4 of Lo»udin, and that whether the ſhop-keeper is the vendor or vendee, if the goods are of 


F 


S 2.5 © 


Str, 1187. S. C. | 
es | 5 f 
95 2 21 H. 8. cap. 1x.) There hath been no writ of reſtitution ſued out theſe 100 years. 


doth not extend to the caſe of a pawn. Hartop v. Hoare, 3 Atk. 44. 1 Will. 8. 8. C. 


(Since this Hatte) If the goods ate produced at the trial, and not reſtored, the owner may 
xorer them by action of trover. Loft. 88, And though they ſhould not be the very identical 
ds ſtolen, yet if they are the produce of thoſe goods, the proſecutor is entitled to them. 
kd, Noy, 128. Cro. El. 661. But if ſtolen goods, before conviction of the felon, be ſold 
{fe in market-overt, the property is thereby changed; and though conviction reveſts the 
jiginal ownerſhip, and the owner has a right to reſtitution if he can find the poſſeſſor, and aſ- 
rain the ſpecifick articles, yet he cannot maintain tiover againſt one who was not in poſſeſſion 
hem at the time of the conviction. Harwood v. Smith, 2 Term Rep, 950, 


RT * 


PA _—_ mm Dr 


— 


Page 463 


[a) In what Caſes a Fee ſhall be ſaid to be due. 
Page. 464 


4% it is bolden) But an ancient fee may attach on. a modern act of parliament ; ſuch, for 
wſance, as a fee on an oath taken before a juſtice of the peace, or a judge at chambers; Per 
Bath J., 2 H. Bl. 223. x | 

a fair (All fert) If an act of parliament recognizes a right to a fee, the quantum may be aſcertained 
buyer by uſage, though not of ancient date. ted d Fink 2 H. Bl. 226. | 


© OO 


axe  (B) How much thall be ſaid to be due. 
het 2 ; 3 Page 465 
bee 44 for this purpoſe) By 7 Ged. 3. c. 29., it is provided, ** That this act ſhall not extend to 

; dow any ſherifl, &c. any poundage, for taking the body of any perſon in execution upon any 
 Froceſs at the ſuit of any ſheriff, or other officer or miniſter of the crown, upon any bail- bond 
Altered into for the appearance of any perſon proſecuted, either for any duties due or payable 
i his majeſty, or for any penalty inflicted by any act for the preventing of the clandeſtine 
1 anning or receiving any cuſtomable or prohibited goods ; or in any caſe where the ſheriff, &c, 


* wuld not de entitled to poundage if the proceedings were ot had been carried e directly in 
ane 3 ag proceeding | 5 Y 


I. That 


kind in which he trades. Harris v. Shaw, Ca. temp, Hardw. 349.— ut the cuſtom of Lon + 


1 
45 
: 5 


/ 
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Woodgate 1. That under this ſtatute, the ſheriff cannot take other be | 
8 that for the poundage. 5 pt? ws n uu 
Rep. 148. - ; | | e if 1 
11. W 2. That an action lies againſt the ſheriff for the penalty though the + i 


| tortion were by the bailiff. ; 
Alchin v. 3. That if the ſheriff levy under a f. fa., he is entitled to po 
he ce dage, though the parties ſhould compromiſe before he ſells aoy of 4 
Rep. 470, 89908. 7 TRE 
(1. That though) But the action muſt be in the name of the ſher 
and not of the bailiff, 


(8. I ſeems) By ſt. 3 Geo. 1. e. 15. $ 17. the ſheriff ſhall not take poundage for execut 
any ca ſo., whete part of the debt hath been paid, for any greater ſum than what remains dur 
the plaintiff; who is to mark the ſame on the back of the writ, and the ſheriff, &c. is guity 
extortion, and ſhall forfeit to the party grieved treble damages, and double the ſum ſo exta 
Aud alſe col. | 

By ſtat. 3 Geo. 1, c. 15. f 16, no ſheriff, under-ſheriff, deputy-ſheriff, or their bailiſſi, or 
bailiff of any franchiſe or liberty, by reaſon of any writ of babere facias poſſeſſione=: aut ſeifinam, | 
take above . per pound of the yearly value of any manor, &c. where the whole exceeds 
oo. per annum, and 6d, only for every 20s. above ſuch yearly value, And by 8 Geo. 1.c.1 


7 


T5 . no more is to be taken on an extent and /berate. 


By Rt. 3 Geo. 1. c. 15. g 3. Sheriffs levying debts, c. (except p« 
fines) due to the crown, by proceſs of the pipe, or vari facias, | 
have 12d. per pound for any ſum not exceeding 1 00. levied, and 6d. f 
every 20s. above that ſum ; and on proceſs by „. fa. and extent, ſhall ha 
. - 48. Gd. per pound for any ſum not exceeding 190). levied ; and 14, 
pound above that ſum ; provided they anſwer the ſame on their 
dy a day to be fixed by warrant of the barons. 

By $ 13. No ſheriff or other perſon employed in levying, Oc. de 
to the crown, ſhall take any fee except 4d. only for an acquittance; u 
if a ſheriff, Ce. demand or take any money for executing, or forbeant 
to execute ſuch proceſs, he forfeits treble damages and coſts to the pan 
. aggrieved, and doub'e the fam ſo extorted ; which damages and penal 
ſhall be given by the barons of the Exchequer in ſuch ſummary way 
they ſhall deem proper; provided the conviction be within two years at 
the offence committed. Nevertheleſs, by 5 14., the ſheriff * take ſac 
poundage and allowance as are given by this act, and ſuch allowance 
may be made by the Treaſury or Exchequer for any extraordinary 

to the crown. | 
R. „, Bur-. The ſheriff may-retain poundage, without waiting for an allowance df 
rell Bund. in his account, and'this upon an extent in aid. And his right to pou 
Bo. Tho. dage may be determined upon motion. 

mas Jetherell, Parker, 177. 


R. v. Wade, The ſheriff hath been allowed poundage out of a fine (impoſed after ct 
> np viction upon an indictment of battery in K. B,) levied upon a f. f. 
Jones, 2 for the barons of the Exchequer always make ſuch allowance after mon 
| paid there by the clerk of the cron. : 
Rex v. Where two extents ifſue into two different counties, the ſheriff rt 
N completes his leyy is entitled to his full poundage, nor can the fe! 
— 2 ui 5. the other county call for an apportionment. And the ſheriff oy Wo 
1d. 358, to complete his levy, as well where the money is paid by the 
Rex v. the compulſion of the levy, and to relieve himſelf from it, as whe 
etherell, is raiſed upon a venditioni exponas. The poundage by the ch {ecu 


by ker,177+ 3 PE 


- 
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of 3 3, 4 15. is to be proportioned only where the Rex v. K 
bags by one ſheriff, and the goods are fold by another. But a ſhe- 2 
His not entitled to any allowance for coſts and charges beyond bis an; 412, 


ne ge. n — 
. : , 


* 8 


2 
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F E L O N V. Page 469 
(Wieever becomes) Sir Wm. Blackſtone defines felony to be an offence which occaſions a total 
ricirure of either lands, or goods, or both, at the common law; and to which capital or other 
ib ment may be ſuperadded, according to the degree of guilt. 4 Bl. Comm. 95. He there- 
je derives the word felony, from the Saxon teo, or peoh, fee, or feud; and the German Ion, 
be, as being a crime puniſhable with the loſs of the feud or benefice. bid. But as in petit 
rceny, the lands are not liable to eſcheat; and petit latceuy bath always been ranked among 
nies; a later writer ſeems inclined to derive it from pælen, in the ſenſe of offending. 2 Wood- 
{ $10. It is to he obſerved, that the Saxon peo, or peoh, in its primitive ſenſe, lipnified money 
gods; that it is, in a tranſlated ſenſe, an inheritance or feud. Lye's Sax. Dict. voc. Feo. 
lm. Glofl. abi ſopr. a | & 


4) Of What Nature rhe Things taken muſt be, 
to conſtitute the Offence Felony. 2 
age 470 


Hace we bave) By 21 Geo. 3. c. 68, Whoever ſhall rip, cut, break, or remove, with intent 
to ſteal any copper, braſs, bell- metal, utenfil, or fixture being fixed to any dwelling - houſe, 
cu · houſe, coach - houſe, ſtable, or other building uſed or occupied with ſuch dwelling-hovſe, 
„ tbereunto belonging, or to any other building whatſoever, or fixed in any garden, orchard, 


xz 


nils or fencing ſet up, or fixed in any ſquare, court, or other place, (ſuch perſon having no 
title, or claim of title thereto); or whoever ſhall be aiding, abetting, or aſſiſting therein, or 
hall knowingly buy or receive the fame, although the principal felon hath not been con- 


riſted of ſtealing the ſame, ſhall be guilty of felony, &c.” “ 

And by 5 Geo. 3. c. 25. f 17. and 7 Geo. 3. c. 50. 5 2. Whoever 
hall rob any mail in which letters are ſent or conveyed by the poſt, 
of any letter, packet, or bag of letters, or ſhall ſteal and take from any 
ſuch mail, or from any bag of letters ſent or conveyed by the poſt, or 
om or out of any polt-office, or houſe or place for the receipt or de- 
lvery of letters or packets ſent, or to be ſent by the poſt, any letter 
or packet, although ſuch robbery, ſtealing, or taking ſhall not appear 
or be proved to be a taking from the perſon, or upon the king's high- 
Way, or to be a robbery committed in any dwelling-houſe, or any 
cach-houſe, ſtable, barn, or any hin belonging to a dwe 
ing bouſe; and although it ſhould not appear that any perſons were 
put in fear by ſuch robbery, ſtealing, or taking. yet ſuch offenders 
AY deemed guilty of felony, and ſuffer death without the benefit | 

87 SIS, ITN | | 


29 


* 


. 


C) What chall be ſaid to be a felonious and 
_ fraudulent Taking. 


* a 1 61, Page 473 
they) Where 4. intending to go a diſtant journey, hires a horſe, fairly and 54 fe, 
that purpoſe, and evidences the truth of ſuch intention by aQually proceeding on his way, 
Sterwards rides off with the horſe, it is no theft; becauſe the felonious delign was hatched 
quent to the delivery, and the delivery being obtained without fraud or delign, the owner 
ſed with his poſſeſGon as well as his property; O. B. 1784, p. 1294, and thereby gave to 4. 
"yas the horſe, upon truſt, that he would return bim when the journey was performed 
9.1706, p. 333-3. But if the delivery of property be obtained with a pre concerted deſign, 
9 to 


eourt-yard, fence, or outlet belonging to any dwelling-houſe or other building, or any iron 


8 + +  PEOFFMENT. _ | 
to ſteal the thing delivered, although the owner, in this caſe, parts with the thing 
retains, in law, the conſtructire Pollefton of it, And where the delivety of NG 
for a certain, ſpecial, and particular purpoſe, the poſſeſſion, except for ſuch purpoſe, is ue 
poſed to reſide, unparted with, in the firſt proprietar. See ſeveral in 1 Hawk. P 
33. F 5+ note 6th edition. : 


(A wwas formerly) The offender muſt be a lodget at the time the larceny is commit 

1785. No. 74. The indictment alſo muſt ſet forth the name of the — by — 
gings were let. O. B. 1784. No. 747. And the property ſtolen mult be ſuch as m 
; fonably be conſtrued the furniture of the ſort of lodging taken, 1 Hawk, P. C. e. 13.6 


4 | 


To the foregoing larcenies by breach of truſt by lodgers and 

. ſervants, the legiſlature has added two others, viz. by officers or { 
employed to tranſact the buſineſs of the bank of England ſtzt. 1; 6 
2. c. 13. f 12.3; and by officers or ſervants employed in the pott of 
* ſtat. 5 Geo. 3. e. 25. 6 17, and 7 Geo. 3. c. 50. 


1 


(D) hat wall be ſaid to be a carrying away. 
Page 474 


Alſo whore @ perſon) A man was detected in taking a bale of goods in a waggon. It appr 
— * bale e and that he had ſet it on its end. As it had not 4 removed 
the ſpot, it was holden, on a caſe reſerved, that it was not a ſufficient carrying away. But wh 
2 man, with a felonious intention, had removed goods from the head to the tail of a vg 
was adjudged to be a ſufficient removal to conſtitute a carrying away. O. B. 1784. 80, a guy 


ear-ring ſnatched from a Jady's ear, but lodging in the curls of her hair, and not taken by 
thief, was holden to be a ſufficient aſportation. O. B. 1784. 1 Hawk. P. C. c. zz. Lit. 


— 


1 


(r) Df what Ualue the Things muſt be; o. 
herein of the Diffezence between Grand 
F Petit Lazceny. | 


Et, one). But it is now ſettled, that the ſtealing muſt be to that amonnt at one and 
fame particular time. 5 


13 


(H) Where the Difendez is to be tzanſpotted. 


Page 478 

8 is 0 Though tranſportation was not eſtabliſhed by legiſlative authority before 40 
1., yet long before that time, (probably from the original planting of colonies in the We 1 
tranſportation was frequent, as appears from the introduction to Kelyngeis Reports. Fu G 
J. 2 H. Bl. Rep. 223. \ | | 


-» 


It is provided by the 8 Geo. 3. c. 15. that where any offender ſul 

convicted without benefit of clergy, and the judge ſhall grant a repn 

if the king ſhall afterwards pardon ſuch offender on condition of t 

portation, and ſuch intention ſhall be fignified by a ſecretary of ſtue 

the judge recommending mercy, ſuch judge may make an order for 

immediate tranſportation of the offender, in like manoer as if ſuch in 

tion had been ſignified during the continuance of the aſfizes at which 
hg offender was convicted. | 

In conſequence of the defection of the American colonies; the 

y vpoa this hee hare undergone conſiderable alterations, for which 
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fatutes of 19 Ce. 3+ e. 74 24 Geo. 3. /. 2. c. 56. 2e. 3. 


27 Geo. 3. C. 2. 28 Geo. 3. c. 24. 30 Geo. 3. c. 4. and 34 
4. c. 60. 1 


= 


e FY 


Feoffment. 


* 


| of the Charter of Feoffment; And herein, 
phat Chings aze neceſſary to the making of a 
rerfett Charcez, and how faz the Chaztez governs 
the Livezy which is 2elative to it. 


7 is now of very little uſe; being only inſerted by cuſtom : it was for- 

perly uſed to ſignify the tenure by which the eſtate granted was to 

lden, vis. tenendum per ſervitium militare, in burgagio, in libero ſocca- 

He.; but all theſe being reduced by ſtatute 12 Car. 2. c. 24. into free 

common ſocage, the tenure is now never ſpecified. | : 

Next follows the Feddendum, which is that by which the grantor gee tit. 
þcreate or reſerve ſome new thing to himſelf out of what he had before Rent. 


The clauſe of warranty. A warranty is a covenant real, annex- gee tit. 
v lands or tenements, whereby a man and his heirs are bound to Warranty. 
it 4 ſame lands, and to render in value, if they are evicted by a 
T E. f | 
Of the cujus rei tgſlimonium, comprehending the ſealing. This O. Lit. 
{ is not neceſſary, though ſealing be of the eſſence of a deed, for if a 6. a. 7. a. 
ung be not ſealed, it is not a deed. 7 2 Co. 5. a. 
The practice of ſealing came into this country with the Normans ; ſome nx "20% * 
ed, among whom is Sir Edward Cole, have ſuppoſed that it obtained 5 
ome degree in the time of the Saxons, a miſtake which hath proceeded voc. Sigil. 
n not knowing that the croſſes (with which both principals. and wit- lum et ſig- 
& then ſigned) were indifferently called figna and figila. This mode num. Co- 
authenticating inſtruments ſoon became of general uſe ; though it is cer- , wy 
that there were ſeveral conveyances, which, down as low as the reign EH 
Law. the 3d, were admitted as good and legal, when otherwiſe well Hiſtor. 
tied, although they never had any ſeals affixed to them; theſe being Libr. 242: 
pants of thoſe who ſtill adhered to the old Saxon mode, and retained 
lubſcription of names and crofſes, And mankind might, perhaps, 
8) rely upon the authority of ſeals, whilſt ſigners were carefully pre- 
ied, and the arms or impreſſions were appropriated : but as populatioa 
led, and the ſame arms were indiſcriminately uſed by numbers, the 
ence of ſeals only muſt neceſſarily become uncertain} and unſatisfac- 
; the ſtatute of 29 Car. 2. c. 3. revives, therefore, the old Saxon 
„ and expreſsly directs the ſigning, io all of Jands, and 
other ſpecies of deeds. It bath indeed been formerly holden, that 3 Lev. 
ag u a ſigning within the ſtatute, a doctrine which would have diſap- * Str. Jeg. 
d the intent of the legiſlature, and which the better judgment of | 
5 Of 1 
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A FINES AND AMERCEMENTS. 


Co. Lit. 6. 9, Of the date.—The date is not eſſential to a deed ; for if 1 
#. + _ date, or a falſe or impoſiible date, the deed ſhall be good, and tl 
| 3Leonaco, effect from the time of the delivery. | 
2 Roll, So, if it hath the day of the month, but no year is mentioned, f 
Abr. 27. is a void date: and in ſuch caſe it may be pleaded to have been 4; = 
relv. 194. at ſome other day than that mentioned in it. 
1 Burr. 60. If two deeds bear date the ſame day, and are evidently but one 
| ment, that ſhall be preſumed to be executed firſt, which will ſupy * 

| clear intent of the parties. | 
22228 8. Laſtly, the his teflibus. The atteſtation or execution of a & 
2071, _ the preſence of witneſſes is neceſſary, rather for preſerving the en 
than for conſtituting the eſſence of the deed. is 5 of hi; 
was formerly introduced as well in the king's grants as in the 
of ſubjects; in the former however it hath been long diſcont 
the king atteſting his patent himſelf; and it was entirely diſy{ 
the latter in the reign of Henry 8., fince which time the witneſſy 
ſubſcribed their atteſtation either at the bottom, or on the back « 


deed. | 
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rr 52 Fines and Amercements. 


(C) Jn what Actions oz Proceedings theze ou 
3 to be a Fine 02 an Amezcement ; And herein 
e 51 | | : 

a 85 4 ation) Such an abatement bs now pievented by 8 & 9 W. 3. c. 11. 57. 


2 


„ th 


it (G) Of the Beaſonableneſs of an Amezte 5 
| and the Aﬀeezment thezeof : And herein, 


e 509 1 | 
( Before the flatatet) Fitzgib. and 1 Wilf, 248. acc. 


9 * 
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ige 50 Fines and Recoveries. 


(A fine is an) But this was not on account of the acknowledgment thereof in a i 
record, for no ſuch acknowledgment is made in any of the ancient fines ; but becauſe lan 
quired in this manner were ſuppoſed to be recovered by ſentence of a court of juſtice, 
poſſeſſion was delivered by the ſheriff, in purſuance of a writ delivered to him for that 
Cruiſe on Fines, 6. | 
Page 521 | | 

(Ven an) Mr, Cruiſe thinks, that the idea of a fine may organ taxen from the 
of the civilians; and therefore dates their antiquity no higher the reign of df 
immediate ſucceſſor, Henry II. Cruiſe on Fines, 7., &c. | 4) 


* 
* 


* 
* * 


* 


' ſeveral Parts of a Fine, and when 
oft] begin to operate. | 2 f | 
age 523 


b art) Formerly the poſt · fine, or king's ſilver, was paid at the king's ſiloer- othce; but 
w paid at the alienation office, by the (lat. 32 Geo. 2. c. 14. guod vide, 


« the entry) When 2 year and a day has elapſed from the date of the caption, or ac- 
Ldoment of a fine, without 8 the king's ſilver, an affidavit muſt be made, that all 
«ho depart with any intereſt by the fine are (till living, otherwiſe the king's ſilver will not 
wed, And now that the king's ſilver is paid at the alienation-office, if a year elapſes 
the fine is carried to the king's ſilver- office, an affidavit muſt be made, that the parties 
ire when the king's ſilver was paid. Barnes, 215, Cruiſe on Fines, 25. 


| king's filyer, it muſt be remembered, is not payable until the re- Wright v. 
uu of the writ of covenant : if therefore any of the parties die be- Meer of 


f 55 ” 
hat time, the fine will be void. We 1 


ell v. Hodgkinſon, 3 Mod. 99. Clements v. Langharne, 2 Ld. Raym. 872, Cook man 
x, Sir T. Raym 461, Price v. Davis, Comb. 57. 71. Watts v. Birketr, Barnes, 226. 
W115. s. C: | FT, | 

= Page 524 
þ ws) A fine may be engtoſſed at any time after it is levied. 4 Leon. 96. Dy, 254. a. 


& chirograph of a fine is evidence to all perſons, and in all courts of Bull. N. P 
he; becauſe the chirographer being an officer appointed by the law 229 

| purpoſe of tranſcribing fines from the record, his copies muſt be 

to be authentick. N 


Y 


(B) The ſeveral Sozts of ines. | 
in) This fine is executed as to the firſt part, and executory as to the ſecond; for if the 
vas not executed, it would be void, as the cognizee can have nothing to render to the 
xe till he is in poſſeſſion. Cruiſe on Fines, 73. If the paity to whom the eſtate was 
x by a fine executory was in poſſeſſion at the time when ſuch a fine was levied, he need not 
2 writ of Babere facias ſeifſinam ; for in that caſe the fine would enure by way of extinguiſh - 
Touchſt. 4. $0, if a fine executory was levied of a reverſion depending on an eſtate for 
#years, or of a ſrignory, or any thing which liy in grant, they would paſs immediately, 
it would be impoſſible to give actual poſleſſion of them, 1 Co. 99. a. | 


* fue) This ſpecies of fine hath been called a feoffment of record; but this expreſſion is 
means accurate; for there are caſes in which a feoffment hath a more extenſive operation 
i five, Co. Lit. 50. 1 Salk. 339. 3 Atk. 141.3 and therefore, Sir W. Blackſtone hath ſaid, 
tmight, with more accuracy, be called an acknowledgment of a feoffment or record. 2 Bl. 
(348. But this perhaps is not making a very ſubſtantial diſtinction. 2 Wooddeſ. 309. 


1 4 


() Who map levy Fines. 
„ ſene) And the ſtatutes 11 H. 3. c. 20.& 32 H. 8 c. 28. & c. 36. 


perſon can levy a fine of lands that will affect ſtrangers, unleſs he Touehſt. 74. 

laſt an eſtate of freehold in them, either by right or by wrong; W<{t-Symb 

berniſe it might be in the power of any two Itrangers to deprive a ® Bal mw 

perſon of his eſtate, by levying a fine of it, ſo that in every caſe 

i fine is levied, and none of the parties to ſuch fine have any * 
| 0 
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of freehold in the lands whereof the fine is levied, it will only U 
parties themſelves, and their heirs, but may at any time be ſet thts 
real owners by pleading that neither of the parties had an eſtate d 
bold in the lands at the time when the fine was levied. 
3 Co. ). b. 
of years, or who holds them by a ſtatute merchant, ſtatute ſtaple, 
of elegit, or is tenant at will, levies a fine, it will have no eſſeg vi cult 


end v. Aſh, 
3 Atk. 336. 
(a) Co Cop. 


$ $5. : 


ton, 1 P. 
Wms. 505. 


1 Ch. Ca. 


213. 
Ca. temp. 
Talb. 43. 


truſtees had conveyed it to the guy gue truſl. If it were not fo, t 


; Co. 29. D. 80, a fine levied by a youchee to the demandant, or a fine fromt 


13 Vin. 
Abr. 228. 


Winning, 


if. ing, levy a fine of them, which cannot be ſet aſide by the plea tha 


Co. Road.;, Corporations aggregate cannot levy fines ; becauſe, as they are is 
they can only appear by attorney; whereas the ſtatute de modo (evan 


| jointures or eſtates tail of the gift of their huſbands, and huſbands 


Weſt Symb. Perſons outlawed, or waved in perſonal actions, may alien by i 
p. 2 $ 13. their eſtates ſtill remain in them, although they have forfeited the red 


Stevens v. A perſon who hath committed murder may, it ſeems, before eo 
2 Wil 219. 


FINES AND RECOVERIES. | 


Hence, therefore, if a perſon who is only poſſeſſed of lands fy 


as to ſtrangers, 

Upon the ſame principle, a fine levied before entry or recein 
will be void. So, if a fine be levied by a copyholder of his copy 
becauſe the freehold is in the lord. | TOY 


But a perſon having a defeaſible right onl to lands, may, notwi 


of the parties had an eſtate of freehold in the lands. 


So a cefluy gue truſt may levy a ſine of his truſt eſtate, althoug 1 
only tenant at will to his truſtees; for it is now ſettled in equity, ü it wa: 


legal conveyance or aſſurance by the cefluy que truſt, ſhall have the 
eee on the truſt eſtate, as it would have had on the legal eſte, 


by refuſing, or by not being capable of executing their truſt, might 
a cefluy que truff tenant in tail from exerciſing the power given hin 
law over his eſtate, which would tend to the introduction of ye 


mandant to the vouchee, will be good; becauſe in law the vont 
2 to be tenant of the land, though in fact he never is ſo ef 
ent. . „ | 

An alien, not being capable of holding lands, ought not to be 
ted to levy a fine : but if he does levy a fine, it will not conclude t 
after office found. 


requires that the parties to a fine ſhall appear perſonally before the 
But Sir Edward Coke ſaith, that a ſole corporation may acknowk 
By the ſtatutes 11 H. 7, c. 20. and 32 H. 8. c. 28. women fe 


jure uxoris are prohibited from levying fines of ſuch eſtates. And it 
bling ſtatutes, which prevent eccleſiaſticks from alienating their 


Jands for any longer time than three lives, or twenty-one years, by 
ſary implication prohibit them from levying fines. 


profits. | 


levy a fine, if the deed to lead the uſes be prior to the time of con 
the offence. - | | 


(0) 


— 
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) Of the Dedimus Poteftatem. 


int] This ſtatute, as it is called, is not properly a legiſlative act, but is merely a writ 
to the juſtices of the bench, for their government in takiog the acknowledgment of 
Reeves, 304. 2 


w coftom, the judges of aſſize may, in their circuits, take the ac- Jenk 229. 
dpment of fines without any writ of dedimus poteſtatem, on account * oa b. 
t confidence which the law placeth in their judgment and inte- — - 
i ſuch caſes, however, a writ of dedimus poteſlatem ought to be ſued : 
ing date before the acknowledgment of the fine ; although, if the 
kdmus poteſtatem is teſted after the date of the acknowledgment, 
fog will be ſupported. 

| ED . Page 528 
uni ſſoneri) They are required by ſtat. 23 El. c. 23. C8. to certify the acknou ledg · 
the fine within twelve months after it is taken, and alſo to certify the year and day 
it was acknowledged. 


is the writ of dedimus petgſl atem recites, that a writ of covenant is de- Touch. 5. 
„t between the parties, it ſhould bear date after the writ of covenant; 3 
ht will be error, But (u) if it be teſted on the ſame day with it, the Rep. 223. 
hin A be valid. a | Cro. Eli. 
f pe 


- 7 40. 
1 Roll. Abr. 794. () Cro. Eliz, 677. Cro. Ja. 11. 5 Co. a b, 


ig de of the court of Common Pleas made in Hil. 13 Geo. 1. it was di- Wilſon, 84. 
bh that no fine acknowledged before commiſhoners ſhould be allowed to 9 


uleſs ſome perſon, who was preſent when the fine was acknowledged, 
pear perſonally before the lord chief Joftige of the court, and be 
ed upon oath touching the execution thereof. 
p rule having been found by experience to be attended with incon- 
tes, and not having anſwered the good purpoſes for which it was 
d, the court made the following rules: | 

17 Geo. 2. It is ordered, That inſtead of an oath made viva Wilſon, 85, 
of the due acknowledgment of fines, an affidavit in writing on 
ment ſhall be made and annexed to every fine, in which the perſon 
ng the ſame ſhall ſwear that he knew the parties acknowledging ſuch 


Barnes, 143 


; that the ſame was duly ſigned and acknowledged, that the party 
wes ries acknowledging, and alſo the commiſſioners taking the ſame, 
5 of full age and competent underſtanding ; that the feme coverts 
5 ay) were ſolely. and ſeparately examined apart from their huſbands, 


freely and voluntarily conſented to acknowledge the fame ; and that 
wgn1zor or cognizars, and every of them, knew the ſame to be a 
to paſs his or their eſtate or eſtates, which fine, together with ſuch 
ant annexed, ſhall be tranſmitted to the lord chief juſtice, or ſome 
pltice of this court, for his allocatur thereon, and ſuch affidavit 
remain annexed to ſuch fine, and be left with the ſame in the pro- 
dice; and it is ordered, That every ſuch affidavit, except where 
ferſons, at the time of their acknowledging the fine, are in /reland, 
n ſome other parts beyond the ſeas, ſhall be made by ſome attorney 
be courts of 22 Hall.“ ö 
26, 27 Geo. 2. © It is ordered, That in the affidavits made in Wilſon, 89. 


e actes rule, the eben or perfor * 
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\ ſame ſhall ſwear, that the fine was duly ſigned and * 
«. the day and year mentioned in the caption; *and'if there he-,*, 
« or interlineation in the body or caption of ſuch fine, that ſuch wx 
e interlineation was made before the party or parties ſigned the 
« and before the caption was ſigned by the commiſſignerg” 


Smith, Theſe rules have in ſome ioſtances been diſpenſed with, and (4 20 
: 8 ticularly where fines haye been acknowledged out of the kingdom, ö 
0) Fleet- | | 
wood y. Calenda, id. 219. Heathcock v. Hanbury, id. 217, Seton v. Sinclair, 2 Bl, l. « 
By the ſtatute 34, 35 Hen 8.c. 26. f 40. it is enacted, That fas W 
and may be taken before the juſtices of Wales, of lands, tenenen f 
bereditaments, ſituated within their juriſdiction, by force of theirg Rod 
commiſſion, without any writ of dedimus poteſlatem, to be ſued for M 
in like manner and form as is uſed to be taken before the king's chef 
of his Common Pleas in England. 18 7 
: : tle 
— re — —ä—ũ — — —ä—Hꝓ — pm * ntee 
(F) Of the Opezation of a Fine in barring St; 
gers, 02 thoſe who have but an unceztaiu WY: « 
reft,as a Ceꝛm for Years, or barely an equi. 
Intereſt. | . 
Ploud. 366, IF an infant be in his mother's womb when a fine is levied, he 3 
Ide allowed five years from the time he attains his full age to make his WP" * 
for although he is not comprehended within the letter of the a&, pan 
only mentjons infants under the age of tw-enty- one years, and ther 
not extend to thoſe Who are unborn, yet they are within the inten ln 
| the act, and will be aided by the exception. 4A 
Idem, 375. If a perſon labours under ſeveral diſabilities at the ſame time, . 
woman is covert, under age, of inſane mind, and in priſon; at a ti 5 
the fine is levied, or when a right accrues to her, * je or more vl 
diſabilities are removed, ſtill the five years given by the ſtatute win i 
commence until all her diſabilities are entirely removed. by a | 
Doe v. It is now ſettled, notwithſtanding ſome old opinions to the com lein 
Jones, when once the five years allowed to perſons labouring under diſibii , ife 
4 Term avoid a fine, begin, the time continues to run notwithſtanding m pai 
Rep. 301. 2 
uent diſability. 8 n truſt 
See Cruiſe But if a perſon tg whom a right accrues to lands whereof 2 inal, 
on Fines, | been levied, labours under any of the diſabilities, ſpecified and | 
#58., &c. in the ſtatute 4 Hen 7., and dies before his diſabilities are 
ſeems to be a doubtful point, whether the heir of ſuch perſon be ov» 
make his claim within five years after the death of his anceſtor, t 
lowed an jadefinice time for the purpoſe. ; þ 
ape | a th 
P * 333. This poſition, that no fine will bar any intereſt which is not & . to U 
right is too general, if the words deveſied and put to à right, are underſtood in their fri 
ſenſe, See Cruiſe on Fines, 289., where the learned author ſhews the general rule to be, the 
eſtate or intereſt can be barred by a fine unleſs it is deveſted out of the real owner, eile 
the fine is levied, or by the operation of the fine itſelf, that is, unleſs the real owne! ® Th 


out, of poſſeſſion of ſuch eſtate or intereſt, and that while he continues in poſſeſſion, 3 


wet affect him. 


= y 
We. * 
e. Va 


FINES AND RECOVERIES. — 
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„) And in the caſe of Dighton v Grenville, 2 Ventr. 333. 1 Show, 36. Skin. 
Ul the jud2es agreed, that although the cognizees of ſtatutes - merchant did not enter, yet 
-y had poſſeſſion in law, in conſequence of their extents and liberates, which gave them a 
ntry, and therefore they might be barred by a fine. However, they cannot be barred * 
e hare extended the lands, or purſued their rights in ſome other manner, for until then 


7 1 — 
j* 


fate of a deviſee may be barred by a fine and non-claim if the 

has not entered: | 

where John Metcalf deviſed lands to John Gallant, an infant of Hulm v. 
of three years, in fee; the ſon and heir of John Metcalf entered Hey ock, 
kods, and levied a fine of them; and John Gallant the infant died Cro. Car, 
te attained his full age, leaving a filter, who was then married; the 

ere af opinion, that the ſiſter muſt-make her claim within five years 

e death of her huſband, otherwiſe the fine would bar her. 

le of entry for a condition broken may be barred by a fine levied by 

tee or deviſee of the conditional eſtate. 

„ where lands were deviſed to truſtees and their heirs, upon con- Mayor of 
that they ſhould pay a certain ſum of money every year for the ſup- London v. 
i ſchoolmaſter, £9. ; and, on non-performance of the truſts; the Alsſocd. 
e deviſed over to other perſons ; the truſtees neglected to per- oo Bs 
| truſts, and levied a fine of the lands; ic was determined that the 1 W. Jones 
11 good bar to the perſons who had a title to enter on breach of the 452. 


te of entry for a condition broken may alfa be barred by a fine levied Shep. Tou, 
amor of the conditional eſtate : as if a perſon makes a feoffment '54: 

tion, and before the condition is broken, the feoffor levies a fine 

me lands, either to the feoffee, or to any other perſon, the con- 

jill de thereby diſcharged for ever. But if the fine was levied for 

ole of corroborating the conveyance by which the condition was 

n will not deſtroy the condition; for in that caſe the fine and con- Cromwell's 
will be conſtrued together, and will operate as one aſſurance. caſe, 


2 hat a right or title of entry on any other account may alſo be 2 
hne. Thus where Humphrey Mackworth was ſeized to him J 8 
en, provided that if a hundred pounds was not paid within three „ort. 
ſabilt ther the birth of a child, the truſtees ſhould enter; the money Canter, 75. 
nd; fo that the eſtate of Humphrey being with a quouſque ceaſed, 

wales did not enter: Humphrey conveyed away the lands by leaſe 

ale, and levied a fine ; after which five years paſſed :' Lord Chief 

Bridgeman delivered the opinion of the court, that the entry of the 

wa barred by the fine. | 

wer appendant, or in groſs, may be barred by a fine levied of the 1 Inſt 237. 
vie the power relates, by the perſon to whom ſuch power is a. 3 Rep. 
}; becauſe, by the fine, the perſon acknowledges all his right and 83 · . 

n the lands to be veſted in another ; and therefore it would be re- 

4 © that acknowledgment that he ſhould ever afterwards claim any 

thoſe lands, Beſides, a power appendant, or in groſs, being 

de old dominion, is conſidered as an intereſt, which may be re- 

woer dus where Chriflopher Digges, being ſeiſed in fee, covenanted to Digges's 
ion, 3 Ws to the uſe of himſelf for life, remainder over, reſerving to him- caſe, 

wer of revocation, by deed indented and enrolled ; and Chriſtopher * Rep. 173. 
woked the uſes ; but, before the deed of reyocation was enro 955 


p 


te ao right to enter on the lands, and, therefore, cannot he put out of poſſeſſion, 2 1 


. "ol 
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|. helevied a fine it was reſolved that the fine being levied before # n 
rolment of the deed of revocation, until which time the _ oc 
imperfe&, had deſtroyed the power. WEL 

* Inſt. 215. A power of revocation may alſo be deſtroyed in part, by lerying — 
50. a 5 or of the land, and Jet the power will continue good as to the in 
Herring v. If a perſon who has a power appendant, or in groſs, levies a fe « * 


Brown, lands to which the power relates, and afterwards by deed declares tha be, 
rh Ty fine ſhall enure as an execution of his power, the fine and declarai 
368, uſes will in that caſe be conſidered as one aſſurance, and will not & 


Carth. 22. the power, a 
Comb. 21. N 
Skin. 184. 1 Freem. 8. C. Doe v. Whitehead, Doug]. 45. S. P. 


A power collateral to the land, which is not joined with an int 
cannot be deſtroyed by a fine, levied by the perſon to whom ſuch x 1 
is reſeryed ; becauſe it is conſidered as a bare and naked authority, 
cannot be releaſed or deveſted. Thus it is ſaid by Lord Chief 
1 Inſt, 237, Popham, in Digges's caſe, that if a feoffment was made to 4. in 
1 divers uſes, with a proviſo that it ſhould be lawful for B. to reyoke 
uſes, B. could not in that caſe releaſe his power, nor extinguiſh or de 
it by a fine, becauſe it was a collateral power ; for the land did not 
from him, nor would the party have been in by him, if he had ered 
the power, 

It follows from the ſame principles that a collateral power cannd 
Willis v. barred by the fine of a ſtranger. Thus where a perſon hehe 
| Shorall, marriage-ſettlement gave his wife a power to diſpoſe of one hundred 

1 At. 474. to ſuch perſons as ſhe ſhould appoint, to be paid within one year af 
deceaſe; and in default of payment one John Moreton was empover 
make a leaſe of certain, lands to raiſe that ſum ; the wife, in a year 
the death of her huſband, made an appointment of this ſam, but if 
not paid; the heir of the huſband levied a fine of the land, and fre 
paſſed, and afterwards the appointees of the one hundred pounds br 
their bill to be paid that ſum ; Lord Hardwicze obſerved, that althou 
the ſeyeral ſtatutes relating to fines, all right, claim, and interelt 
ſtrangers had, were barred by a fine, yet that ſuch a ftranger # 
Moreton, who bad no intereſt, but only a bare naked power, and 
could not have made an entry, was not affected by it. 
Bartholo- A fine and pon-claim is a good bar to a writ of error, in conſec 
Bell 5 of the word, actions, in the ſeeond ſaving of the ſtatute, 4 Hen. 7. 
Oro. 585 fine is alſo a good bar to a writ of error to reverſe a common recovery. 
332. 4 I 
Drightony, If lands are extended on two ſtatutes, and the perſon who is fe 
G:enviile, the land levies a fine ; though the cognizee of the firſt ſtatute mul 
2 Ventr. higclaim within five years after the fine has been levied, otherwiſe he 
+" Rt 36. be for ever barred ; yet the cognizee of the other ſtatute need 
Skin. 260. his claim until ſatisfaction has been entered upon record on the Grſt K 
3, C. Lords becauſe that is the only proper determination of an extent, fo 8 
re iy have five years allowed him from that time to avoid the fine by del 
5 e ſaving in the ſtatute, 4 Hen. 7. 1 becauſe until then bis right did 8 
26th April crue. 

1699. Cruiſe on Fines, 242, &c. 


I Rep. 174. 
A. 
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Akhough the ſtatute 4 Hen. 7. does not extend to the poſſeſhons.of the Plowd. 538. 
kerch, yet in caſe a biſhop, dean, vicar, or prebendary, ſhould neglect 
' make his claim within five years after a fine levied of an eſtate to which 

14s entitled in right of his biſhoprick, c., he will be barred during 

le, but his ſucceſſor will be allowed five years to avoid the fine, from 

ime of his becoming entitled to the lands. * 


8 Page 536 
Mere a So, where a perſon to whom lands were deviſed chargeable with legacies, levied 
we, on which there was a five-years non-claim, and afterwards granted a rent- charge, and 
ged the lands; it was decreed, that the fine and non-claim were no bar to the legatees, 
oe the deviſee having no title but under the will, muſt have had notice of them. Drapers 
bagany v. Yardley, 2 Vern. 662. | 


And a fine levied by a truſtee will not be allowed to affect the intereſt 
the celui que truſt. 


Ferjeant Maynard, —** A. ſeiſed in fee in truſt for B. for full conſide- 
mon conveys to C., the purchaſer having notice of the truſt; and af- 
erwards B., to ſtrengthen his own eſtate, levies a fine. Whether B. 
te cefui que truſt be not in that caſe bound to enter within five years ? 
ud the counſe] were all of opinion, that he was not; for C., having 


" ed with notice, notwithſtanding any conſideration paid by him, 

ra | was but a truſtee for B., and ſo the eſtate not being diſplaced, the fine 
cannot bar. 

ered 


vin the caſe of Shields v. Atkins, Lord Hardwicke ſays, it would be; Atk. 563, 
eros, where a perſon enters on the foot of a truſt, and never makes 
declaration of his having performed the truſt, to conſtrue this ſuch an 

, i that a fine and non-claim afterwaxds would be a bar. And in the 

of Lord Pomfret v. Lord Windſor, his lordſhip obſerved, that a court 2 Vezey, 
equity would not ſuffer a fine levied by a truſtee to bar an equitable right: 48 PP 
{that if a practice of this kind was allowed to prevail, a court of equity 3 p. 
yit as well be aboliſhed by act of parliament. 

but if the title is merely a legal one, and a man has purchaſed an eſtate 2 Atk. 631. 
ch he ſees himſelf has a defect on the face of the deeds, yet the fine 

de a bar, and will not affect the purchaſer with notice, ſo as to make 

matruſtee for the perſon who had the right, becauſe, as Lord Hardzvicke 

mes, this would be carrying it much too far, for the defect upon the 

t of the deeds is often the occaſion of the fine being levied. 

before the ſtatute of uſes, if a cgluf que uſe had levied a fine it might Year Book, 


been avoided at any time by the plea guad partes finis nibil habuerunt ; 22 Hen. 8. 
0 be coflui que uſe had no eſtate in the land, but was barely tenant at will __ 3 


in feoffees. But modern chancellors have very much altered the law in Fj, pl. 4. 
 relpe&, having laid it down as a general rule, that any legal convey- 1 Chan. 


* Ke or aſſurance by the ceffui que truſt, ſhall have the ſame effect and opera- Ca. 213. 
ull zun the truſt eſtate, as it would have had on the legal eſtate, if the 9 
e bad conveyed it to the cgſtui que tr, So that now a ceffui que truſt 


ul may by a fine duly levied, bar his iſſue as fully, as if he had the legal 

ae; for otherwiſe truſtees by refuſing, or by not being capable of exe- 

tar truſt, might prevent the tenant in tail from exerciſing the 

* PX gven him by the law over his eſtate, which would be extremely in- 

"nent, and would tend to the introduction of perpetuities. | 

1 Ali que truft in tail may not only bar his own iſſue by a fine, but alſo paſket v. 

tary in remainder or reverſion, unleſs they make their claim within Pierce, 
Wor 77 * by the ſtatute. ; 


W Oo Where 


Thus in the above caſe of Bovey v. Smith, the Lord Keeper put this caſe 1 Vern. 149. 
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" 8 FINES AND RECOVERIES. 
dne = Where a fine is levied purſuant to a decree of the court of chancey 


v. Brown, 1 A particular purpoſe, that court will not permit it to operate farther thay 
Chan C2-49 gecreediretts, | | 
Trevory. The intention of marriage articles is ſo far conſidered in equity, t 
Trevor, a fine be levied of the lands comptehended in ſuch articles to different 
1 a not à court of equity will compel a conveyance of the lands to the uſes of 
$.c — marriage articles, notwithſtanding the fine. ; 
Hotty. The plea of a fine and long poſſeſſion under it, is not a good har 
Lowe, 4Br. bill brought for a diſcovery of the deeds, declaring the uſes of ( 
5 fine. 
A ſpringing or ſhifting uſe cannot be barred by a fine, levied of 
- eſtate our of which ſuch ſpringing or ſhiftiog uſe is to ariſe. 


A. ſeiſed in fee of lands dies leaving B, a feme covert, his | 
Upow his death, a ſtranger makes a tortious entry on the lands, contin 
in poſſeſſion, and levies a fine ſur cogniſance de droit come ceo, &c. wihy 
clamations.' B. afterwards dies under coverture, no entry having 
made on her behalf to avoid the fine, leaving C. her heir of the apt 
twenty - one, of ſound mind, out of priſon, and within the realm. 
claim is made by C. at any time within five years after the death of 
His right is therefore barred by the fine. For the exception in che 

branch of the ſlatute of the 4th of Hen. 7. and the proviſo at the end 
are to be taken together; and being ſo taken, they do not amount ſo m 
to an exception as a ſaving, the true meaning of which is, that the 5 
of thoſe perſons who are under diſabilities, and of their heirs, ate f 
as long as the diſabilities continue, and five years after ; the heir therck 
not being himſelf diſabled is barred, unleſs he proſecutes his right wit 
five years after it accrues by the death of his anceſtor dying under a« 
bility : conſequently, C. in this caſe is prevented by the fine from reco 

. Ing the lands in queſtion. F 


_ 


(6) Of the Remedies given to Strangers by Clit 


3 and Entry tor the Preſervation of their Right 
age 83 


AIf a man) As where a fine operates as a diſcontinuance of the eſlate, in which caſe 2 
Aclion muſt be brought. 1 Vein. 212, 


Nor does the delivery of a declaration in ejectment amount to foch 
entry as will avoid a fine, even though the defendant appears to it, 


Leon. 221. The ſuing out by a writ, and delivering it to the ſheriff does not amo! 
toa poking » claim or title by way of action, unleſs the writ be ret 
by the fheri i TEL. 

2 Bl. Rep. If the claim be made by action, it muſt be a real action; ſo thit 

2 Bs jectment will not ſuffice, nor is a bill in chancery ſuch a claim under | 

2325 tute 4 Hen. 7. as will avoid a fine” 
— There is however an exception to this rule, in the caſe where 3 fine! | 

2 Bl. Rep. been levied of a truſt eſtate, becauſe no entry by the ceffvi gue n, 

994. : 16 


/ 
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nn, whe legal ve vil be ſufficianꝶ to avoid the fine, or ſuſpend the 
than vilng from. | non-claim ; it can only be done by bill in chancery, 


be g's to avoid a fine ought to be of à nature which correſponds 

h the eltate. | | a 
iy eren where the ſubject matter of the ſvit is of legal juriſdiction, 2 Atk- 389. 
fling of a bill in a court of equity will, in ſome inſtances, prevent the TT di 
ning from a fine and non-claim : and in caſes of this kind, the court pres veg Br. 
direct a trial at law, with an order that the defendants ſhall not ſet up Ch. Rep. 
foe in bar of the plaintiff's claim, upon the ſame principle that it 289. 

imes directs that the defendants in a ſuit at law ſhall not plead the 3 
wie of limitations. \ Proc, 1784. 
The entry of one joint tenant, caparcener, or tenant in common, will 

ficient to avoid the effect of a fine, as to the other joint-tenant, co- 

ener, or tenant in common. 

No entry is neceſſary where the fine is levied without proclamations, for * Wilſ. 45. 
tatute 4 Hen. 7. doth not extend to fuch a fine; and it may be avoid- 

x any time within twenty years. 5 | 


— 


„ot erroneous Fines, and the Manner of 
ade reverſing them. 


| Page 537 
40 bere) So, if one who is ſeiſed ex parte maternd levies a fine in which there is error, 1 
Ur parte maternd will be entitled to the writ of error. 1 Leon. 201. So, the younger ſon, 
n entitled to lands by the cuſtom of borough engliſh, ſhall have the writ of error, and not 
heir at common law, for this remedy deſcends with the lands. Id. ibid. Yet a brother of 
half. blood is not entitled to bring a writ of error on a fine levied by his elder brother; 
wh if there had not been ſuch fine the land would have deſcended to him. Co. Lit. 14- 


1. 6. 

; Page 539 
F there) But it hath J een adjudged in à later caſe, that although a fine may be reverſed as 
art of the land, and remain good as to the reſidue, yet that it cannot be reverſed in toto as to 
perſon, and remain good in tote as to another, Zouch v. Thompſon, 1 Ld. * 179. 

age 540 

ne ray) Doubts were entertained, ſoon after the Reſtoration, reſpecting the Sg of 
ament to ſet aſide a fine obtained by force and fraud. Lords Journals, vol. 11. p. 191. 209. 
Gar.2, Comm, Journ. vol. 8. p. 344. 13 & 14 Car. 2. c. 2). Cruiſe on Fines, 347. 


by the ſtatute 23 Elz. c. 3. 5 2. © No fine ſhall be reverſed for falſe 
r incongruous Latin, razure, interlining, miſ-entering of any procla- 
nations, miſ-returning or not returning of the ſheriff, or want of form 
in words, and not in ſubſtance.” 
by ſtatute 10 £9 11 V. 3. c. 14. a writ of error to reverſe a fine muſt 
brought and proſecuted within 20 years after the fine levied. 
A writ of error can only be brought to reyerſe a judgment in a court of Co. Lit. 
word, for to amend errors, in a baſe court, which is not of record, a 288. b. 
of falſe judgment lies, returnable in the court of Common Pleas, 
A vrit of error, properly ſpeaking, is a proceeding in the nature of an F. N. B. 21. 
mal; it is therefore uſually brought to reverſe a fine in the court of 9 Vin. Abr. 
7 Bench, that court having an appellant juriſdiction over the court 
i Common Pleas. But where the error aſſigned in the judgment doth 
kt ariſe from any fault in the court, but from ſome defect in the executi 
w of the proceſs, or from ſome matter of fact, the writ of error muſt be 
mugbt in the ſame court where the judgment was given; in caſes of this 
ud, therefore; in the court of Common Pleas. 
— O 0 2 a During 
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Lit. During the term in which a judicial act is done, the record ma 
3Bl 5 amended or invalidated, without a writ of error; becauſe, during 
407. term, the record is in the breaſt of the court, and the rules are al 

| at the diſcretion of the judges ; and now the courts of juſtice will 
amendments to be made at any time, while the ſuit is depending, | 
withſtanding the record be made up, and the term be paſt ; for they c 


der the proceedings as in fer: until the judgment is given, (When 
(«) Bobun's As to the amendment of fines, the court of Common Pleas has 2 
caſe, 5 Co. quently. permitted it, where any palpable miſtake or miſpriſion has b 
(hy Bok. made by the officers of the court, in the entry of the king's filver (a) 


ing's caſe, Proclamations (5), or the deſcription of the lands; and this even after be 
id. 44. Tor brought upon the very point. 7 c 
(c) 1 Ld. aa 85 

8 209. Pig. Recov. 218, Caf, of Pr. 52. Barnes, 216. 24. 3 Will. 88. 


Powell v. But it will not allow the number of acres to be increaſed where the d 
Peach, 2 Bl. of uſes is general, and the fine is levied by a huſband and wife. 
e ee where a fine is recorded of one term, will it alter it, and make it a 
9 E. of another (d). Neither will it permit a change of the chriſtian nat 
Wilmot, of the parties (e). 

2 Bl. Rep. 778. (e) Dixon v. Lawſon, 2 Bl. Rep. 8:6. 


Y Gage's The judges have, in ſome inſtances (7), directed the original writ q 
MY Co. which a fine has been levied to be amended ; but the propriety of { 
15 Lord amendments ſeems, from ſome modern determinations (g), to be extret 
Pembroke ly doubtful. 
v. Lord Jeffries, 1 Salk. 52. 2 Ld. Raym. 1066. 


Lindſayv. In a late caſe, the court of Common Pleas refuſed to amend the tet 

22 Rep of a writ of covenan on which a fine had been levied, becauſe the de 

103. of uſes was ſuſpicious, the fine having been taken from a dying wo 

| But Sir Wm. Blackftone obſerves, that the court gave no opinion as to 
propriety of ſuch an amendment ia a fair caſe. 

By the ſtatute of 23 Eliz. c. 3. 10. it is enacted, That no fine le 
before that act, which ſhall be exemplified under the great ſeal, ſhall, af 
ſuch exemplification, be in anywiſe amended. And by the ſtatute 

Elix. c. 9. H 10. no fine levied before that act, which ſhall be exem 
fied under any judicial ſeal of any of the ſhires of Maler, or 
town/ or county of Haverfordweſt, or under the ſeal of any of 
counties palatine, ſhall, after ſuch exempliſication, be in aka amet 
ed. | , 


f 


— 


. Fines and Recoveries. 


Page 542 | 

435 atut's) A, tenant for years, remainder to B. for life, remainder to the firſt and 
ſous of B. in tail, remainder to F. in tail; A. and B. join in a leaſe and reieaſc, to makes 
nant to the pracipe, and ſuffer a recovery. It was holden, that the eſtate-tail to the ſons of 
was not develted by the recovery, uor did A. and B. incur any forfeiture of their reſpectire eſtat 
whether A. had forfeited or not, it was immaterial to cos. ſider, as there was no one to take 
vantage of it but B.; and B. had a remainder in tail ſubſequent to that limited to his ſons; 09 
which the recovery might lawfully opetate; and the recompence in value could not go to the fc 
becauſe their eſtate-tail preceded that of which the recovery was ſuffered : ſuch eſtate, there 
could not be diſplaced, or in any manner aſſected by the recovery, Smith v. Clifford, 1 Te 
Rep. 7 38. ; Ms (E) 1 


FINES AND RECOVERIES. | 565 


(£) Of the other.Effetts of a Recovey. * 


N 
* 


(A) Who may ſuffer a Recovery. 
Page 543 


When recoveries) Common recoveries ſuffered by privy ſeal are now diſuſed, and private acts 
ufiament are univerſally ſubſtituted in their ſtead Cruiſe on Recov. 184. For notwithe 
4 g the precautions of the judges, recoveries ſuffeied in that manner might be reverſed by 
of error,” Cro. Car. 307. 1 Mod. 48. | | h 


en, therefore, an infant is to ſuffer a recovery, he muſt make a te- Perk. 12, 
xt to the precipe by feoffments and give liberty of ſeiſin in perſon, by 1 : 
d means the feoffment is only voidable; whereds if the infant ap- 

ated an attorney to give liberty of ſeiſin for him, the feoffment would 

bſolutely void. 1 

lo infant truſtee may join in a common recovery, in conſequence Eæ arte 

be ſtatute 7 Ann. c. 19., if he is directed to do fo by the court of Johnen, 


cery 3 Atk. 559. 
The king cannot ſuffer a common recovery, for if he does, he muſt ej- iſe: 2 


x be tenant or vouchee; and in both caſes the demandant muſt count Cro. Car. 
fall him, which the law does not allow. 

ldiots, lunaticks, and generally all perſons of non-ſane memory, are Cruiſe on 
ded from ſuffering common recoveries, as well as from levying fines ; Recov. 185. 
wh if an idiot or lunatick does ſuffer a common recovery, and appears 

xrſon, no avermeot can afterwards be made that he was an idiot or 

nick But if he appears by attorney, it ſeems that ſuch an averment 

ud be admitted, upon the ſame principle that an averment of infancy 

de made againſt a warrant, of attorney, acknowledged by an infant 

the purpoſe of ſaffering a common recovery, as the fact of idietcy 

be tried by a jury, with as much propriety as the fact of infancy. 

In a celebrated caſe which was lately determined by the Houſe of ome 
nds of Ireland, the majority of the judges were of opinion, that the = hg 
ation of a warrant of attorney, taken by the chief juſtice of the court of Recor, Ap- 
mmon Pleas for the purpoſe of ſuffering a common recovery, was not pend. 
clue evidence of the capacity of the perſon acknowledging ſuch a 

mant of attorney. | | 
alhough no averment of idiotcy or Idnacy can be made againſt a reco. * Ver. 493- 
| | a . 3 Atk. 313. 
ty, where the parties appear in perſon, yet evidence of weakneſs of jones v. 
lerſtanding has been admitted, to invalidate a deed to make a tenant Cave, Here 
the precipe for ſuffering a recovery; and che recovery has in that man- en Lent 
been ſet aſide. | 2 


1765, 4. 


* 


Ok what Things a Recovery may be ſuffered, 
| and by what Means. 


\ COMMON recovery may be ſuffered of all things whereof a writ Cruiſe on 
of covenant may be brought for the purpoſe of levying a fine, as of K. 163. 

bonor, barony, caſtle, uage, . curtilage, land, meadow, paſture, 

00d, warren, furze, heath, moor, &c. And in general a common 


5 1765 | 
ram Sir |, E. Wilmot. Cruiſe on R:cov. G 303. 
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5 recovery may be ſuffered of any thing whereof a writ of entry ſur 4; of 
or any other writ of entry will lie. | ann 


In conſequence of the ſtatute 32 Hen. 8. c. J. 5 7., a common rect 
may now be ſuffered of every kind of eccleſiaſtical or ſpiritual profits, 
tithes, oblations; portions, penſions, Sc. | 
It was determined in Dormer's caſe, that a common recovery migh 
Poph. 22. ſuffered of an advowſon in groſs, upon a writ of entry, Mr, Pizoy 

- that this muſt be underſtood of an advowſon appendant to a manor, 

could not be of an advowſon in grofs, ſince the parſon bas the frech 

and that therefore it ought not to be by writ ef entry en le pof, by 

| | writ of right of advowſon. ö N 

Bad, A common recovery may, however, be ſuffered of an adyawſod it g 
of Oxford and a ſmall quantity of land on a writ of entry ſur A ſeiſin. 

2 Wilſ.116, A recovery may be ſuffered of a rent-charge iffuing out of lands; 
73. 7: ner dot of an annuity which is charged only on perſonal eſtate. 


v. Turner, 1 Br. Ch. Rep. 316. 


Pig. 95. It is ſaid in Pigot and Viner, that a common recovery cannot be 
3 fered of a fiſhery, common of paſture, eſtovers, ſervices to he d 
r. 218. . / * . ; 

por of a quarry, a mine, or market, for they are not in demelne, 

| rofit only. 740 a | 
Coup. 345. As to What ſhall be a ſufficient deſcription in a common recovery * 
further the caſe of Meſſy v. Rice. 


* 5 


(C) What Eſtates and Intereſts map be bar 
by a common Becovezy: And herein of the £ 


e and Double Uoucher. is 

| f of 1 

352 v. N a writ of error to reverſe a common recovery, the error alter 
ASalk. « 68. was, that the tenant to the præcipe had not acquired the freehald 


1d Raye, after the tefle of the writ of ſummoneus ad warrantizandum, ſo i! 
222. 475. Was not ſeiſed of the freehold at the return of the writ of entry : b 
Carth. 473. court held it to be ſufficient, if he acquires the freehold at any time 
(a) Anon. judgment is giyen. And if he has it when judgment is given (a), alth 


2 A 17 the eſtate be afterwards defeated, yet the recovery will be good. 


Lincoln f Although a perſan has acquired the freehold by diſſeiſin, yet he n 
College a good tenant to the predpe; and in all caſes where the validity of a 
caſe, 4 ReÞ. mon recovery is conteſted, the court will ſuppoſe that there was 3 


yo " tenant to the precipe, if nothing appears to the contrary. 


hope, Cro If a writ of entry is brought againſt the tenant of the freehold 1 
Ja. 454. ſtranger, the recoyery will be yalid, for the recompence in yalue \ 
Vent. 358. to the perſon who has really leſt the eſtate. | 


aulin v. 


Hardy, Skin. 3. 63. Shep. Tou. 41. 


Marquis of If there are two joint-tenants of a manor, and a writ of entry of 
er whole manor is brought againſt one of them, on which a dombon 
> caſe, 


0.1, very is ſuffered, it will only be good for the moiety of the perſon ; 
Fg whom the writ was brought; = as to the E x vill be 

for want of a tenant to the pracipe. . 
Z _ 735+ As it is abſolutely neceſſary that the tenant to the precipe | 
5 have an eſtate of freehold, it follows, that no perſon who has not! 


= =» 
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of freehold can of himſelf ſuffer a common recovery, becauſe 5 Atk. 155. 
aonot convey a freehold to the perſon againſt whom the writ is to be * P. C. 
ht. L 

| has been long ſettled, that a deviſe to executors for payment of debts, Co. Lit. 
until debts are paid, only gives the executors a chattel intereſt ing 60. 6.a. 
thus deviſed, and therefore does not prevent the diſpoſal or deſcent - g 

de freehold ; fo that if after ſuch a deviſe the teſtator gives the ſame 

i to a perſon for life, the freehold will veſt in ſuch deviſee immediately 

the death of the teſtator, and he will be enabled to make a good tenant 

the pr ocipe. CER i | | 

50, if a teſtator gives his executors full power to receive the meſne Carter v. 
ſts of his eftates in a particular place upon truſt to pay his debts, and Bainardi(- 
jervards deviſes thoſe eſtates to a perſon for life, the freehold will be- Win, 2 
ne veſled in ſuch deviſee on the death of the deviſor, and he may make , Br. F &. 
pod tenant to the precipe. | I, | 
As it is neceſſary, that the perſon who ſuffers a common recovery 

ve not only an eſtate of freehold in the lands, but alſo an eſtate in poſ- 


bu, 


20 
anor, 
free 
1 by 


ih y 


nds ; 


t be on, it followed that either where the lands are let out on leaſes for 
be Mc, or where there was an eſtate for life prior to the eſtate of inheri- 


wee, that the perſons entitled to the inheritance were diſabled from ſuF- 

kriog recoveries of them. To remove the diſability in the firſt inſtance, 

uns uſual for the perſon who intended to ſuffer the recovery to get a 

mditional ſurrender from the leſſee for life, in order to become ſeiſed of 

thechold in poſſeſſion and be thereby enabled to make a gdod tenant to 

he precipe, But this being productive of ſeveral obvious inconveniencies, 

t isepated by ſtat. 4 Geo. 2. c. 20., with a retroſpe& and confermity to | 
& ancient Jaw (a), that a good tenant to the pregipe may be made, with» (a) Pig 41. 
nt the ſurrender of ſuch leaſes, or the concurrence of the leſſees. But * Burt. ray 
tis ſtatute does not extend to eſtates for life, which are prior to the eſtate 

# which the recovery is intended to be ſuffered : fuch eſtates moſt, 

terefore, ſtill be ſarrendered to the perſon againſt whom the writ of 

atry is brought, this caſe being expreſsly excepted in the ſtatute 20 Gov. 

ac. 20. f 2. / 

The prior eſtate for life ought to be ſurrendered to the perſon who has Piget, . 
he remainder or reverſion before he makes a tenant to the preripe ; but 

i the ſurrender is made after the execution of the deed, by which the 

nds are conveyed to the perſon who is to be tenant to the previpe, it 

nuſt then be made to him, otherwiſe it will be void, becauſe the perſon 

vdo is to ſuffer the recovery has then no reverſion in him for the ſurrender 

operate upon. | 
—— having been long conſidered as common aſſurances Cruife on 
lands, and in the nature of conveyances by conſent, the judges have, IS 
n conſequence of particular circumſtances, ſometimes red that the 95 od, 
tenant for life had ſurrendered his eſtate, although a ſurrender was not 3 Keb. 340, 
tiually proved. As where the poſſeſſion has accompanied a recovery for 1 Modi 17, 
t long time (4). So where collateral evidence has been given of a furren- 1 Ventr. 


elne, 


by the tenagt for life (e). But where neither of theſe occor, ſuch a ( artes 
oo WY preſumption will not be admirted (4). | v., Gren- 
0 4 ville, 2 8tr. 1149. (% Goodtitle v. Duke of Chnndois, 2 Burr. 1065. 


* 
Where indeed, after a recovery the deeds were ſuppreſſed by the tenant Canide v. 
fr life, ſo that it could not be made out whether be had ſurrendered his cb. + 


tte far life to the tenant to the precipe or nat, it was decreed * | 
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eery for the recovery. without allowing a trial at law: for where des 
| are ſuppreſſed omnia præſumuntur. 5 ö 
Page 546 T6 | | f 85 
( grit) But if the fine be in itſelf void, as if the perſon who levied it had no «ſtats 
frechold in the land, then the recovery will be void, | becauſe in that caſe the fine paſſeth "” 


. % 


tate. Dormer v. Parkhurſt, 3 Atk, 135. 4 Br. P. C. 405. 


3 Keb. 597. It hath been ſaid by Sir M. Hale, that the cognizee of a fine 08. 6, 
would be a good tenant to the præcipe in a recovery ſuffered the ſame da 
and the court would preſume a priority to ſupport a conveyance. 

8 If a fine be leyied to a leſſee for years of the ſame land for the purpo 

ee Ski of making him tenant to the præcipe in a common recovery, the term { 

643. years will not be merged by the fine: for in the third ſection of the | 

2Roll. _ tute of Uſes, 27 Hen. 8. there is a faving to all perſons and their heir 

Rep. 245- who ſhall be ſeiſed to any uſe, of all ſuch former right, title, Se, as the 
had to their own uſe, in any manors, lands, &c., whereof they ſhall be ſc 
ed to any other uſe. 

Pig. 54. Ld. Where a fine is levied for the purpoſe of making a tenant to the prai 


a ham 7 it will be ſufficient, although- no uſe be declared on it, th 
ley, Gs. Rep. 16. 2 Salk. 676. T1 Mod, 210. 1 Str. 17. 


Cruiſe on © A. huſband ſeiſed jure uxorix may make a tenant to the precipe by 
Recov. 58., without his wife's joining him in it. 
_—_ It hath been heretofore thought that a good tenant to the pred 

Atkins, might be made by a feoffment with liyery of ſeiſin ; but this doctrine hat 
1 Burr. 60 lately been denied, e | 
s Br. P. C. 247. Cowp. 689. 


Hynde's A good tenant to the precipe may be made by bargain and ſale enrolled 
22 „, and the bargainee may appear and vouch befofe entry, or before the ba 
| - ugh gain and ſale is enrolled, provided it be enrolled within fix months, as pre 
Talb. 164. ſcribed by the ſtatute : for although the freehold does not paſs from 
$f bargainor until the enrolment, yet as ſoon as that is done, the freehold 

conſidered as having paſſed from the bargainor at the time when the bi 
CS gain and fale was executed, by relation. ; 
Lent hd: As common recoveries are much fayoured by the courts of law, a baits 
Bay and gain and ſale ta make a tenant to the precipe, will not be deemed void 


le, ; 5 f f x 
an OT account of any trifling miſtake of inaccuracy. 
10 Mod, 40 1 Br. P. C. 379. 


Barker v. A tenant to the præcipe may alſo be made by leaſe and releaſe ; and 

Rn. 26, Teſervation of a pepper-corn is a ſufficient conſideration to raiſe a ule t 
x 0d. 249. ſupport a common recovery. 

10Med 47. In ſome caſes a common recovery may operate by eſtoppel, althoug 

. God. 147, there be no tenant to the precipe; but this is only where the perſon v 

- ſuffers the common recovery is tenant in fee, for the iſſue in tail cannd 

| be bound by eſtoppel, as they da not claim from their immediate anceſtor 

but from the firſt purchaſers, ſecundum farmam doni. 

The (latute r4 Geo. 2 c. 20. f 5. enactt, that after twenty years a rect 

very ſhall be deemed valid, if it appears on the face of it, that there 

a tenant to the writ, and if the 1 44 joining in ſuch recovery had'a 

- ficient eſtate and power to ſuffer the fins notwithſtanding the deed 


dieeds for making the tenant to ſuch writ ſhould be loſt or not appear. 
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ard 5 7. of the ſame ſtatute ſubſtantiates all recoveries, where. the 
or deed to make the tenant to the precipe is ſubſequent to the , 
ment given, and the writ cf ſeiſin awarded, provided it be of the 
term. 
pere it appeared fram the return of the writ of ſeiſin, that ſeiſin had gw 
« delivered prior to the date of the conveyance for making the tenant to . Rioby 5 
ecipe, yet as all the proceedings were in the ſame term, the reco- 2 H. Bl. 
© was holden to be good under the above ſtatute of 14 Geo. 2. c. 20. Rep- 46. 
i that act being a remedial act, and therefore to be extended to all 3 


gol ſimilar inconveniency. . S. C. af- 
firmed ip error, 


1. being ſeiſed of a manor to him and his wife, and to the heirs male Fitzwil- 
the body of the huſband ; A. bargained and ſold the manor to a ftran- 22 caſe, 
;, who ſuffered a common recovery, in which .4. was vouched, who whe 
ched over the common vouchee. It was adjudged, that although 4. 
xe was vouched, and not his wife, yet that the eſtate tail was barred, 
the huſband coming in as vouchee, the recovery barred all eſtates 
ch were ever in him. 

dere tena nt in tail before marriage, conveyed his eſtate to the uſe of Moody v. 
aſelf and his intended wife for their lives, with remainder to the heirs Moody, 
their bodies, remainder to himſelf and his intended wife in fee, and af. Ambl. 649. 
ads ſuffered a recovery, in which he only was vouched ; Lord Cam- 

x held, that the recovery was a ſeverance of the jointure, and paſſed a 


ety. | 

. EE TS Page 547 
(The tegant) There adjudged that a covenant by tenant in tail to ſtand ſeiſed to the uic of him» 
# for life, remainder to A. in tail, is void; becauſe the remainder is to take eſſect after his 
1, And in the caſe of Salkeld the recovery was adjudged good. 6 l 


% 


15 p 4. tenant for life, remainder to truſtees to ae whe contingent re- Meredith v. 
a inders, remainder to the firſt and every other ſon in tail male, remain. Leſlie, 6 Br, 


&r to the daughters in tail general, remainder to the heirs of his body, F. C. 809. 


th remainders over. A. ſuffers a recovery with ſingle youcher, being 
inſ:lf tenant to the writ. Adjudged by the Houſe of Lords, that this 
keovery with ſingle voucher did not bar the remainders over. 


ä | Page 548 
4 as c recowery) Hudſon v. Benſon, 2 Lev. 28. 1 Mod. 108. Sir T. Raym. 236. 


IFreem, 362. S. C. 


4, deviſed a rent of 5ol. per annum, to be iſſuing out of lands, to his Smith v. 
ke and his heirs ; and if his ſon ſhould die without heirs-male of his Farnaby, 
dy, then he deviſed it oyer ; the ſon ſuffered a recovery of this rent, 2 rag 
ud died without iſſue male. Lord Chief Juſtice Bridgman, and all the Weeks v. 
her judges were of opinion, that the recovery was good, and the re- Peach, 
Kinder well barred ; and this judgment was affirmed. in the court of Lat. 1224. 
Lng's Bench. | 

A diſtinction has, however, been adopted between a grant of a rent. Chaplin v. 
urge in tail, with a remainder over of the ſame rent - charge in fee, and I. 
iprant of a rent charge in tail, without any ſubſequent limitation of it in 229. For 
te, In the firſt caſe, the tenant in tail acquires an eſtate in fee · ſiimple the prin- 
n the rent · charge by means of the common recovery; but in the ſe- ci — 
1 acquires a baſe fee, determinable on his deceaſe and failure of 1 

| D 10 is founded, 
Ke Mr. Butler's note, Co. Lit, 298. a. n. 2, 


Page 
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I Page 550 , . . 92 | for 
(Bur in the) They wuſt be of the gift of the king, by way of reward, Perkins . Sewe þſt 
Burr. 2223. 1 Bl. Rep, 654. | | 


— 


* 


ohnſou v. William Earl of Derby conveyed lands to truſtees, to the intent mute: 
url of they ſhould convey the ſame to Queen Elizabeth, her heirs and ſuccefh 46d bis 


Se. that the Earl might accept of a grant from the crown of the ſame lar 3. and 
11 Nod. to him and the heirs male of his body, leaving the ultimate reverſion bed u 
304. the crown, which was accordingly done. It was determined, that agent 
25how.104, eſtate· tail was not within the protection of the above ſtatutes, it bein mate 
Wenge fraudulent contrivance to create a perpetuity. | t v 


acquiring a good title to an eſtate - tail whereot the reverſion is fairly in the crown, is by an 


of parliament, enacting that the reverſion ſhall be deveſted cut of the crown, and veſted eit dir 
in the tcnant in tail, or in ſome other private peiſon, by which means it becomes bartable } bn, \ 
recovery. Cruite on Recov. 8 277. id. Strickland's Act, 30 Geo. 3. 51. ud { 


Page v. A deviſe was to A. and the heirs of ker body, upon condition and p 
25 ee vided ſhe intermarried with, and had iſſue male by one ſurnamed &. 
7 Sai. 870. and in default of both conditions to E. in the fame manner, Ur. my 
married one whoſe ſurname was Clif, and with him levied a fine, andf 

fered a recovery of the lands, in which ſhe and her hnſband (with anoth 

party not material to the preſent point) were vouched. It was adjudg 

dy the whole court, inter al, that if the eſtate had been to 4 and t 

heirs of her body by a Szarl begotten, provided and upon condition, if 

marry any but a Scart, that then it ſhall remain and be to J. S., and 

heirs ; a common recovery ſuffered before marriage, would bar the eſta 

tail and remainders; and her ſubſequent marriage with another would t 

have avoided the recovery. 

on So, lands were deviſed to ſeveral perſons ſucceſfively in tail, and 
v. Shuck- Clauſe was inſerted by the teſlator to the effect following; vis. © Pt 
burgh Aſh- „ vided always, and this deviſe is expreſsly upon this condition, t 
by, 4 Burr. « whenever it ſhall happen that the ſaid eſtates ſhall deſcend or come 
1290 « any of the perſons hereinbefore named, that he or they do and | 

« then change their ſurname, and take upon them and their heirs, t 

« name of only, and not otherwiſe.” But there was no deniſe 01 

upon breach of the 2 A. the firſt tenant in tail, two years after | 

coming to the poſſeſſion of the eſtates, ſuffered a common recovery, 

which he was vouched ; but he never took upon him the ſurname of # 

The perſon next in remainder entered for breach of the proviſo in 4 

not baving changed his name. The whole court agreed, that if this p 

viſo were conſidered as a condition, it was collateral and ſubſequent, 

| was therefore deſtrayed by the recovery, 
Diivery. A. deviſed to his daughter an expreſs Mate- tail, but afterwards ſaid, d 
Edger, ſuch deviſe ſhould be void as to inberuance of heirs if ſhe ſhould die wi 
Cop. 379 out Iffſue, and that in ſuch caſe the eſtate ſhauld deſcend to his de 
male. "The daughter ſuffered a recovery to the uſe of herfelf inf 

ſuch recovery is good. | 

Plunkett v. "A perſon deviſed lands to bis eldeſt fon Thomas for life, and if he d 
i 1 NN without iſſue living at the time of his death, then he deviſed the lands 
Sir T Ray, another ſon and his heirs ; but if Thomas had iſſue living at the time 1 
28. Gilb." death, then the fee ſhould remai to right heirs of Thomar for ever. 7 
Vics, 133. mas entered upon the death of his father, aud fuffered a common recove 
and after wards died without iffue, It was refolved, that Thomas wn! 


— 
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it for life, with a contingent remainder in fee to his right heirs, and 
kt the contingent retninder was deſtroyed by the recovery. 

80, where lands were deviſed to A. for life, without impeachment of Loddington 
fe; and in caſe he ſhould have any iſſue male, then to ſuch iſſue male, “ Nine. 
6d bis heirs for ever, and if he ſhould die without iſſue male, then to * 
J and his heirs for ever. A. entered, ſuffered a common recovery, and Salk. 224. 
fed without iffue ; and it was held, that the remainders over being con- 3 Lev. 431, 
bent, were barred by the recovery. : pi ener 
kmardiſton, x P. Wms. 5o5. 2 Br. P. C 1. S. P. Doe v. Holm, 3 Will. 234. S.P. Good» 
ut v. Dynbam, Doug], 264. Goodright v. Billington, id. 753. 8. P. 
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dir Francis North purchaſed certain lands in Ee from Richard Alling - North v. 
n, who Was ceftut que truſt in tail of them, with remaigders over; and Champer- 
ud ſuffered a common recovery: but there was no legal tenant to the r Chan. Ca, 
yiripe, the freehold being in the truſtees, who were not parties to the re- 63.78. S. C. 
torety, Yet decreed that the remainders expectant on the eſtate-tail 1 Vern. 13. 
ere well — by this recovery. LOS P. Ws. 

Recoveries of this kind only operate on the truſt eſtate whereof they are R 
lfered, and the equitable remainders expectant thereon; but LO af- — mn eng 
kt any legal eſtate, fo that a legal remainder cannot be barred by an Ca. temp. 
qutable recovery. 8 ior 1 5 

Thus, John Thornton being ſeiſed of the premiſes for life, with remain. Salvia v. 
der to his firſt ſon, Thomas. in tail, remainder to his ſecond ſon, James, © wi nton, 
i tail, forfeited in the rebellion in 1745, The eſtate for life being put up _ pak 
for ſale by the commiſhoners, was bought by Thomas (the tenant in tail), RET 
hut in the name of a truſtee, Thomas, thus having the equitable eſtate 
for the life of his father, and the legal eſtate tail, ſuffered a recovery, 
ud ſoon after died, leaving iſſue a daughter, wife to the plaintiff, James, 
the ſecond ſon, took poſſeſſion, ſuffered a recovery, (after the death of 
is father and the truſtee, in whom his eftate veſted,) and died, leaving 
two daughters, the defendants, who were in poſſeſhon. The bilt was 
led by Salvin, in right of his wife, for an account of profits, and to 
have the eſtate delivered up. Upon the hearing at the Rolls, his honour 
ordered the bill to he retained for a year, with liberty for the plaintiff to- 
try the validity of the recovery at law. But it was the opinion of the 
court, that Thomas's eſtate for life being an equitable eltate, and his eſ- 
ate-tail a legal eſtate, he was not enabled to ſuffer either a perfect legal 
or a perfect equitable recovery, and therefore, the recovery ſuffered ope · 
raed nothing. 

In recoyeries of this kind, there muſt he an equitable tenant to the Cruiſe on 
frecipe, that is, the truſt eſtate muſt be conveyed to a third perſon, Recor: 2.3. 
int whom the writ muſt be brought, in the ſame manner as in recoye- 
nes of legal eſtates . | 
If there be a ceflui gue truſſ for life before the celui que truft in tail, 2 Ch. Ca. 
ſo that in caſe the legal eſtate had been conveyed according to the truſts, 64. 
the tenant in tail. could not bar the eſtate-tail by a common recovery, 
there, the ceftui que truf} in tail cannot bar his eſtate-tail by a recovery. 

Where an eſtate · tail is conveyed or deviſed ta truſtees and their heirs, See Cruiſe 
upon truſt to pay debts, or ſuch debts as are ſpecified, and after pay- I Recov. 
ment of ſuch debts or when ſuch debts ſhall be paid, then in truſt for wy 
A. B., or in truſt to convey ſuch parts of the eſtate as ſhall remain un- 
fold 10 fl. J.; in either of thoſe caſes A. B., has a truſt eſtate in the ths 

Flas, 
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plus, veſted in him immediately upon the execution of the deed, 
the death of the teſtator, and may ſuffer an equitable recovery of 6, 
eſtate. 


« 1 
L | 


8 A teſtator deviſed his eſtates at B. to C., E., F, and K. in fee, Al 
3 Vez. jun. truſt to pay his mortgages and debts, and after payment he directed the 
126, to convey the eſtates to the perſons to whom he had deviſed his eftates * 
7. He then deviſed his eſtates at T. ſubject to a life · eſtate therein to i 
wife the ſaid C. to the ſaid E., F, and K. in fee, in truſt out of the re bY 
and profits to diſcharge his debts and mortgages, and to raiſe portions | - 
his two grand-daughters ; and from and after ſuch payment he deviſed iP" 
eſtates at T. to the ſaid E. and his heirs, to the uſe of him and his ben. 
upon the truſts following, viz. to the uſe of his grandſon F. 7. . dyri 
his life, and after his deceaſe to the uſe of the heirs male of his bod Ia: 
remainder to the ſaid E. in tail male, remainder to the ſaid F. in T 
male, remainder to the ſaid K. in tail male, remainder to D. in tail nal. | 
with the reverſion to his own right heirs. The teſtator's wife died in & pl 
lifetime. On the death of the teſtator in 1764, a bill was filed in ; 
name of F. T. W., then an infant, to have the truſts of the will carrie wy 
into execution ; and by a decree in 1765 the will was eſtabliſhed and th a 
uſual directions were given. No farther proceedings took place. 1: 
1772 F. T. V. tame of age; and the truſtees under the will having ſo A 
part of the eſtates for payment of the debts, put him in poſſeſſion of H ed 
. Teſt: but no conveyance of the legal eſtate was executed. In 1972 an Ip 
1780 E. and F. two of the truſtees and deviſces in tail in remainder die i: 
In 1785, the deviſed eſtates were conveyed by leaſe and releaſe by F. 
W. to J. P. in order to make a tenant to the precipe, and a recovery v ir 
ſhortly afterwards ſuffered of them to the uſe of F. T. W. in fee. * 
the only ſurviving truſtee, in whom the legal eſtate was veſted, did nai; : 
join in this tranſaction. Part of the eſtates were afterwards ſettled o 
the marriage of F. T. V., and by his will he deviſed the remainder, an 
died without iſſue male. X. alſo died. A bill being filed after the dea , 
of F. to reyive the proceedings in the former cauſe, and praying that ch 
defendant, the ſon of X., might be decreed to convey the eſtates ſeule nn 


on the marriage of F. T. V to the uſes of the ſettlement, and to comte 
ſuch of the eſtates as were ſold to the uſe of the purchaſers, and there 
ſidue to the uſes of the will of F. T. V.; the defendant inſiſted, that 
the union of the equitable and legal eſtates in his father X. he had a leg 

remainder in tail in the eſtates, whereof the recovery was ſuffered ; and 
therefore ſuch remainder was not barred for want of a legal tenant tot 
Præcipe. But it was decreed, that K. was only truſtee for himſelf in 
mainder after an eſtate-tail in F. T. V.; and that therefore the recove! 
well barred that remainder : that K. s equitable intereſt did not merge i 
his legal intereſt, inaſmuch as it was not commenſurate and co-exiſten 
with it: that an eſtate in fee may exiſt in a truſtee, and a partial in 
tereſt in the equitable eſtate may at the ſame time ſubſiſt for the dene! 
of ſuch truſtee. | 


cum a4 9 AC a: © 


(D) Of erroneous and void Recoveries, who may 
Z avoid them, and by what Method. 
ape 5 53 \ 


(1f tenant in teil) The right to bring a writ'of error deſcends to the perſon to whom the li 
would have deſcended in caic the recovery had not been ſuffered. Henningham v. Wiodhan, 
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. 261, Bot it is not required of the plaintiff in error to ſet forth a complete title in the 
; Sheepſbanks v. Lucas, 1 Burt. 412. | 85 


Although nothing can be aſſigned for error which contradicts the re- Wynne v. 
d. and, therefore, no incapacity in a vouchee can be aſſigned for er- gh nos 

1 where he appeared in perſon; yet if a vouchee appear by attor- 100 3.x 
m averment may be then made, either that ſuch vouchee died Recor. $83. 
bre the day on which judgment was given, or that he laboured Swan v. 


10 ir ſome perſonal diſability which rendered him incapable of ſuf. Broome, 


z 


of f no à recovery, for this is matter collateral to the record, and tria- . * Bl. 
ben þ by a jury. | Rep. 496. 
oe 526. 6 Br. P. C. 132. Hume v. Burton, Crxiſe on Recov. Append. 


bod ua writ. of error in the King's Bench in Treland, the caſe was, that Forteſcue 
z writ of error to reverſe a common recovery, the defendant pleaded Aled = 
ma de was au infant, and prayed that the parol might demur. To this ge z 


n | plaintiff demurred ; and judgment was given that the parol ſhould de- * 
in! r which judgment was affirmed. Note, to the writ of error in this 

arne t, the defendant again pleaded his infancy, and prayed the parol might 

ad th mur, which was diſallowed. Non datur enim exceptio ejuſdem rei cujus 

. Wit ur diſſolutio. ; | 
glo A recovery ought not to be reverſed, unleſs writs of ſcire facias are Lord Pem- 
f tld againſt the terre-tenants and the heir; becauſe the errors in a reco- Þroke'scaſe, 
ght to be examined, until all the parties intereſted in ſupport- fel. St. 
died wo it, are before the court, | 's Butthe iſa. 


| - | ing of writs 
lire facias to the terre-tenants is not deemed to be ex neceſſitate juris, but only ey 
the court. Kingſton v. Herbert, 2 Show, 490. 3 Mod. 119. And per Lord Mansfield, by 

eltabliſhed mode of proceeding, there muſt be a /cire facias againſt the terre · tenants, other- 
& it is an irregularity, but no more. Hall v, Woodcock, 1 Burr, 359. 


„ an {ls  commn) Barton's caſe, Poph. 100. Cro. El 388. 

dea : 

common recovery was ſuffered, but no writ of entry was filed ; in Anon y- 

eule equence of which, a writ of error was brought; it was moved that I Lit. 
bare night be examined, whether any writ of entry had been filed or not: P 299 
be refs the court denied it, though if it appear upon record that a writ has 


ken filed, then they would conſider, whether a new writ ſhould be filed 
dot; and it was ſaid, that if a recovery was exemplified purſuant 
the ſtatute 23 Elia. though ſome part of it was loft, yet it would be 


By a rule of the court of C. P. made Tr. 30 Geo. 3. It is order. 1 H. Bl. 
rend, that from and after the firſt day of Michaelmas term then next en- 520. 
bg, in every common recovery wherein the vouchee or vouchees 
ien ball perſonally appear at the bar of that court for the purpoſe of ſuf- 
1 in ring ſuch recovery, the writ of entry ſhall be ſued out and produced, 
u the time of the recording of the vouchee's or vouchees* appearance 
u bar, at the foot of the oye in ſuch recovery.” 
The court of Common Pleas will not enlarge the return of a writ Barnaid v. 
ſummons, ſo as to make a term intervene between the teſte and 2 Bl. Rep, 
urn. | 1201 


by ſtatute 10 K 11 V. 3. c. 14. the writ of error to avoid a recovery Lloyd v. 


all be brought within twenty years; which tweaty years are to be 3 
reckoned, W Gra 
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| 17 77. mitted to ſtrangers whoſe intereſts are affected by a recovery to 


362. Hence 
de invali- brings an aſſiſe, and the recovery is pleaded againſt him, then he 


46. a. mon recovery, it operated as a good bar to all terms for years derived e 


Abr. 695. either compel the recoveror to convey the eſtate to the perſon who 


Chapman The court of Common Pleas will permit an amendment of recoren 
+ Bacon, As well as of fines, where an evident miſtake has been made in the nan 
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reckoned, it hath been adjudged, not from the time when the g 
accrued to the perſon ſceking to avoid it, but from the time when the 
Es covery was ſuffered. | 
Cruiſe on Although none but thoſe who have an immediate intereſt in the 
Becor. are allowed to bring a writ of error to reverſe a recovery; yet it is 14 


Pigot, 156, And a recovery may be falfihed by ſeveral ways: 1. By entry and ple 
3 Reev. 2. By action. 3. By action and plea. 4. By plea only. By entry; 
pry plea, when the party's entry is not taken away by the recovery and 


dated on a matter to avoid the recovery. 
trial in ejectment, as in 2 Vez. 403:, and 3 Atk. 313. ſupr. B. 


Booth. 7. A recovery may. alſo be falſiſied by action and plea, when the entry 
eco. 8. b. the party that hath right is taken away by , the recayery, and upon a 
 _ , ation brought, the recovery is pleaded in bar of his right. he 

be falſifed by plea. Rey 
Co. Lit. By the common law, if the tenant of the freehold had ſuffered aco 


. of the freehold; for the perſon who recovered the lands, was ſuppoſed 
8 come in by a title paramount, ſo that he was not bound by the leaſes 
rlon. 83. tbe perſon againſt whom be recovered : beſides, a termor for years co 
+*3* not in any caſe falſify a common recovery. 
By the ſtatute of Gloucefter, 1 Edw. 1. c. 11. a remedy was given 
the leſſee for years, by way of receipt and trial, whether the recove 
was upon good title, or by way of colluſion; and in caſe it appear 

that the recovery was by colluſion, then the leſſee for years was pe 
ted to enjoy his term, and the execution was ſtaid until the determinat 
of the term. 
Bro. Ab. The operation of this ſtatute not having been found ſufficiently exi 
ww 2 ſive, another act was made 21 Hen. 8. c. 15. whereby it was prorid 
Nl. B. 198. that a tenant for years might falſify a feigned recovery had agaia(: ! 
& 226. perſon in reverſion ; and that no eſtate held by ſtatute merchant, ſly 
Vaugh.127. or elegit, ſhould be avoided by means of any feigned recovery. 
Ferres v. A recovery, as well as a fine may be invalidated by the court of Chi 
. cery: for where it appears to have been unduly obtained, that court 
Stanhope v, entitled in equity to have it, or declare the recoveror to be a truſtee 


Thacker, ſuch perſoo. 4% 
Pr. Ch. 435. pe 


Pigot. 170. or deſcriptions of the parties, (a), or in the deſcription of the eſtates 
Thurban or when there has been a clerical miſtake in the entry of the judgn 


7. . (e), or inthe return of the writ of ſeiſin (d). 


Mayor V. Coulthaid, 2 Bl. Rep. 1230; Lord and Biſcoe, Barnes, 24. (5) Skinner . 
Pigot, 19%. Brooke v. Biddulph, id. ibid. Hepzell v. Lodge, 2 Bl. Rep. 767 3 Wil, 
Watſon v. Cox, 2 Bl. Rep. 1065. (e) Barnes, 20. 22. (4) Wilton v. Fairfax, Barnes, 
Watſon v. Lockley, 2 Will. 2. ; 


H. Bl. But an amendment will not be permitted on affidavit only: it muſt 
73. pear on the face of the deed to lead the uſes, that there is ſuffei 
ground for an amendment. n 


| FORCIBLE ExrRT AND: DETAINER. ons 


N 
will it be allowed in the deſcription of the eſtates comprehended in Acton v. 
_ where the recovery, as it ſtands, bas lands of the vouchee to 3 
Ppt no amendment will be allowed in a common recove- bo, —* 46. 
zoleſs there is an evident miſtake of the clerk,” or ſomething to Cruiſe on 
0 3. 


Sce ſtat, 23 El. c. 3.4 10. and 27 El. c. 9. & 10. 


(E) Ok othe: Efetts of a Recovery. 


"Perſon who was ſeiſed to him and the heirs male of his body, re- Goodright 
mainder to his own right heirs, previous to his marriage, conveyed v. Mead, 
late to truſtees to the uſe of himſelf for life, remainder to the uſe ; Burr. 
his intended wife for life, remainder to his firſt and other ſons in tail 1723- 
the marriage took effect, and they had iflue a ſon : pineteen years 
rwards the huſband ſuffered a common recovery, aud declared it to be to 
uſe of 4. B. and his heirs, is truſt to ſell the eſtate for the payment of 
pdebts: A. B. ſold the land for the payment of the debts, according 
he truſt repoſed in him: the tenant in tail died, and his ſon claimed 
eſtate. The court were unanimouſly of opinion, that the recovery 
ed to the uſes of the ſettlement; and therefore that the purchaſer had 
utle, | 
A father by ſettlement on his marriage conveyed an eſtate to the uſe Cheney v. 
timſelf for life, remainder to the firſt and other ſons of the marriage in Hall, Ambl. 
| Afterwards, the ſon on his marriage conveyed part of the eſtate by 56. 
eand releaſe to the uſe of bimſelf for life, remainder to his intended 
| for life, remainder to the heirs of the body of the wife, remainder 
bis own right heirs. Some years after this ſettlement, the father and 
nortgaged the eſtate for a term of years, and ſuffered a common re- 
xy, and declared the uſes to the martgagee, and then to the father 
life, remainder to the ſon in fee. Lord Hardwicke was clearly of opi- 


u, that the recovery enured to the uſes of the ſettlement on the marri- 
of the ſon. | 


— 


— — — ͤ 


Forcible Entry and Detainer. 5 


(lt ommn) An indiftment will lie at common law for a forcible entry, 3 Burr. 193 t. for this 

offence at common law, and not one created by ſtatute, Sayer's Rep. 226, And if there 
two counts in an inditment, one upon the ſlatute, and the other, geneial, at common law, 
the former be bad, and the latter good, the inditment may be ſugported. R. v. Bathurſt, 
125. 


) The ſeveral Statutes made relating to this 
Subjet, f 
age 556 


the offender, though they may take a reaſonable time to conſider of it. But if no fine is 
dy ihe juſtices, the King's Bench cannot ſet it; but, upon having the proceedings removed 
before 


* — n 
„„ b „ be, _ 


by the 15 R. 2. cap. 2.) The juſtices muſt ſet the fine, and they muſt do it before hy com- 


. 


„ . SEE Tr SST > Be. 
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before them by certicrari, will quaſh the conviction. R. v. Elwell, 2 Str. 994. 2 Ld. 
R. v. Layton, 1 Salk. 353. The conviction too will be quaſhed if there be no adjudication 5 
the perſon upon whom the fine is impoſed ſhall be committed until it is paid. R. v. Lord 
Rep. x76. And the fine muſt be aſſeſſed upon every offender ſeparately, and not upon the of 
ders jointly : and the juſtice ought to eſtreat the fine, and to ſend the eſtreat into the exche, 
that from thence the ſheriff may be commanded to levy it for his majeſty's uſe. Dali. c 
But upon payment of the fine to the ſheriff, or upon fureties found (by recognizance } for the 
ment thereof, it ſcemeth, that the juſtice may deliver the offenders out of priſon again at 
pleaſure, Ibid, d 


nn 


(E) What ought to be the Form of a Bett 
grounded upon theſe Sratutes. 


Rex v. In a late cafe in which the court of K. B. quaſhed an indictment, 
Wanhope, cauſe it did not appear, what eftate the perſon expelled had in the 
Say. Rep. miſes; they ſaid, that it was abſolutely neceſſary that this ſhould apy 
1918 otherwiſe it will be uncertain, whether any one of the ſtatutes relatin 
forcible entries does extend to the eſtate from which the expulſion 1 
The 5 R. 2. c. 7. the 15 R. 2. c. 2. and the 8 H. 6. c. 9. extends on 
eſtates holden by tenants for years, tenants by copy of court roll, and 
pants by elegit, ſtatute merchant, and ſtatute ſtaple. is. 
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(A) Jn what Caſes the making and alteringo 
Writing chall be ſaid to be ſo tar falſe and fi 
dulent as to amount to Forgezp. 


{The notion) It was ſaid in argument, and ſeemingly adopted by the court in the caſe of 
lock v. Harris, 3 Term Rep. 176., that it is no anſwer to the charge of forgery to ſay that 
was no ſpecial intent to defraud any particular perſon, becauſe a genera / intent to defraud is ſuf 
to conſtitute the crime ; for if a perſon do an act, the probable conſequence of which is to def 
it will, in contemplation of law, conſtitute a fraudulent intent. | 
Page 867 15 | 
(Alſe the making) In all forgeries indeed, the inſtrument itſelf muſt be falſe : and therefe 
a perſon give a note entirely es his own, and on bis ob account, his ſubſcribing it with a hd 
name will not make it a forgery. But if he gives the note in a different chatacter than 
which he really bears, as if pretending to be the executor of 4. he receives money from / 
account of his ſuppoſed teſtator, and gives à note for it as and in the name of executor 
this is a forgery, for in this caſe, the inſtrument is falſe in itſelf, Dunn's caſe, Leach's Caſe 


by * 3 
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v. So, a perſon who has been known by a name which was not his « 
Aickles, and who afterwards, for the purpoſes of concealment, aſſumes his 
name, and in that name draws a bill of exchange, is not guilty of for 
although the bill was drawn for the purpoſes of fraud, 


* 


vor 


0 U 
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pat Offences of this Kind are made For- 
qzp by the Statute, and of the puniſhment to 
1 infifed on Peꝛſons guilty of Foꝛgerp. 


4 man may be guilty of forgery within ſeveral of the above ſtatutes, Foſt. 116. 
the perſon whoſe name or fignature he purports to forge be not in 

ence. As, if a perſon alter his own name indorſed on a bill of ex- Bolland's 

we to the name of a perſon beginning with the ſame initial, although caſe. 

i no known perſon in exiſtence, anſwering to the name forged, So, . 

z perſon in poſſeſſion of a promiſſory note, which had been loſt, N. „ Tut 

ſes it in a ſictitious name in order to get it diſcounted. - Upon the ſame Lg: 

jciple, a man may be indicted for forging a % will and teſtament, Len Aſſ. 

jough the ſuppoſed teſtator be alive. | 1776. 


To forge a note in imitation of a bank note, although there be no water- Elliot's 
and the word pounds be omitted, is a capital offence caſe, id. 


162. . 
hn entry of the receipt of money or notes made by a caſhier of the Harriſon's - 
of England in the bank book of a creditor, is an accountable receipt cate, id. _ 
the payment of money within 7 Geo. 2 c. 22., and altering the principal 
by preſ xing a figure to increaſe its numeration, is a capital forgery. 
©, is a forgery with intent to defraud the ftexwards of the feaſt of the ſons Tones and 
tte clergy. — 3 t 
du a forged order for the delivery of goods, to be within 7 Geo. 2. c. 9. 
| muſt be poſitive and compulſory. It muſt likewiſe be directed to the 44. 108. 
u who holds the goods, and it maſt appear upon the indictment that __ . 
perſon whoſe name is charged to be forged, had an authority to make (,. id. 


a order as the forged order purports to be. „ 


Where an indictment ſtated that the inſtrument forged ** purported to be _ — 


thank note, but, in fact, it was very different and diſtinguiſhable from Doug]. 3-0, 
ſecurity z the court held that the defect could not be ſupplied, ſo as to 

an the indictment, by any repreſentations of the party at the time he 

rd it. | 


Vol. VI. P Fraud. 
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(A) That Aſts aze condemned in the Comm 
Law Courts as fraudulent, though not with 
tth)e exprels Proviſton of any Att of Paritamt 
Þ | 1 98 | | 
' Gb 25 And this tho gh it be read to him by a (ſtranger to the party to whom the dee; 
made. 2 Co. 9. ae 8 
Page 598 7 3 
(If @ vintner) See Baker v. Braham, 2 Bl. Rep. 869. 
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(B) Whet Aits are deemed fraudulent in tf 
2 ” | Courts of Equity. 
age 597 


(I is clearly) Where a court of equity abſolutely ſets aſide a deed for fraud, and the eſlate 
queſtion paſſed by that deed only, it will not direct a reconveyance. Secdt, where the eſtate 
deen conveyed to a third perſon as an inſtrument not privy to the fraud; or if the deed is ſet af 
upon paying ſo much money, for there, till payment, the eſlate remains. Bates v. Graves, 2 
jun. 294. In Cheſterfield v. Janſſen, 2 Vez. 155. Lord Hardwicke enumerates four ſpecies 
fraud: 1ſt, Fraud ariſing from facts and circumſtances of impoſition, which is the plaineſt c 
adly, Fraud may be apparent from the intiinſiek value and ſubje of the bargain itſelf, ſuch as 
man in his ſenſes, and not under deluſion, would make on the one hand, and as no honeſt of f 
man would accept on the other; which are inequitable and unconſcionable bargains, and of fi 
even the common law has taken notice: a third is that which may be preſumed from the circy 
ſtances and condition of the parties cont1aFting; and this goes farther than the rule of law, wh 
is, that fraud muſt be proved, not preſumed: but it is wiſely. eſtabliſhed in a court of equity, 
prevent taking any ſurreptitious advantage of tlie weakneſs or neceſſity of another, which knd 
ingly to do, is equally againſt couſcience, as to rake advantage ef his ignorance : a fourth kind 
fraud maybe collected or enforced, in the conſideration of a court of equity, from the nature 


_ circumſtances of the tranſaction, as being au impoſition and deceit on other perſons not parti 
the fraudulent agreement. 


Broderick Francis Broderick, being ſeiſed of a conſiderable eſtate in fee, made 
Ll} eg will, and deviſed it to Thomas Broderick, the defendant ; Francis him 
Abr. tit Executed the will, but it was not atteſted in his preſence by three witnef 
Circurrven- Francis died, and the defendant Thomas, finding that the will was vo 
tion, p. 3. for 100 guineas paid by him to the plaintiff George Broderick, who 
2 Was. Francis's heir at law, procured from the plaintiff a releaſe, which recit 
| 18 caſe that Francis, by his laſt will duly executed, had deviſed his eſtate to t 
it was de- defendant Thomas; and the defendant Thoma: thinking himſelf not 
creed, that with the releaſe only, for 50 guineas more prevailed with the plaintiff 
ja opting convey the lands by leaſe and releaſe to one Day, who was af e to 
count for defendant Thomas, to whom Day afterwards conveyed. Afterwards, . 
the rents defendant Thomas, upon a valuable conſideration, conveyed part to « 


and profits Farter, who had not any other notice of the validity of the will, fave th 
of ng he heard it mentioned in common diſcourſe, The plaintiff brought bis 


tothe plain againſt Thomas Broderick, Day, and Parker, to have the releaſe, leaſe a 
tiff, the releaſe, delivered up as fraudulently obtained; and it not appearing that 


plaintiff'o knew at the time of his making the releaſe, Ec, that the will was þ 
eee aß Lord Harcourt decreed that they ſhould be delivered up; and it not ape 


jp that Parker was privy to the fraud, though he had heard of the inva- for debts : 
ity of the will as above, it was decreed that he, upon receiving his pur- and legacies 
sey with intereſt, ſhould: convey to the plaintiff, and ſhould ac- on oy om 
wont for the rents and profits which he had received, and be allowed what cant fur 

te had laid out in repairs or otherwiſe, - , | . 


xeonvey to the plaintiff, upon payment of the puicha e money with intereſt at's. per cent., 
vauſe he had notice of the invalidity of the deviſe by common report, though not actual notice 
hom the plaintiff or defendant; and though he was no? a fraudulent purchaſer, yet he was a raſh 
me, and ought to have inquired into the validity of the will, or gotten the heir at law to join in 
the conveyance to him. Ex relatione alterius. Vin. Ahr. ubi ſupr. 


The father had, on his marriage, articled to ſettle his whole eſtate upon Jevers v. 
at marriage; but neglecting ſo to do, when the eldeſt ſon attained his full J Br. 
ze, he, without giving the ſon notice of the articles, and by threats and 2 Ec. CA. 
yomiſes, prevailed with him to join in making a ſettlement on the younger Abr. 54. 
dildren, and thereby to give the father a power of making a jointure upon pl. 13. 
voher wife: the father afterwards gave a bond to make ſuch jointure, and 9-09 
unied. This bond was ſet aſide as againſt the heirs, and the firſt articles Ofiey, ih 
were eſtabliſhed, and the wife was put to ſeek ſatisfaction of her bond out 4 Br. P. C. 


; Where on a treaty for a leaſe, it appeared that the agents of the leſſor Mead v. 
kd in his preſence repreſented the quantity of land propoſed to be demiſed Webb, 
obe much more than it actually was; and that the leſſor, knowing that 4 4 P. C. 
ks was a miſrepreſentation, had aſſented to it, becauſe he did not think : 
x prudent to diſcloſe the truth; the contract was ſet aſide as fraudu- 
ett. 6 | 
An eſtate was ſettled after marriage upon truſt, inter al. to raiſe portions Ramſden 
the daughters of the marriage upon failure of iſſue male, to whom the . 
ue was limited in tail: one of the daughters gives a general releaſe to 
&r brother, but neither party at the time of ſuch releaſe being given had 
n knowledge of the ſettlement. The releaſe, therefore, though general, 
n holden not to extend to the ſettlement, and the truſts of it were de- 
ed to be performed. | 89D; 7 

oh Page 598 
(If 4. bas) In the caſe of Mncatta v. Murgatroyd, 1 P. Wms. 394, Lord Cowper is reported 
have decreed that the firſt mortgagee ſhall in ſuch caſe be poſtponed, though there be no actual 
vt of his knowing the contents of the deed he atteſted. But Mr. Cox, the editor of that 
, has not been able to find this decree in the regiſtrar's book. And Lord Thurlow ſaid, in the 
of Becket v.Cordley, that he thought this caſe of Mocatta v. Murgatroyd went too far in im- 
vg notice to the firſt mortgagee from the were circumſtance of his being a witneſs to the ſecond 
ungige, ſince it is in common practice for perſons to atteſt the execution of deeds without being 
We acquainted with their contents. | 


A father purchaſed lands to him and his heirs, and when he was on his Sellack v. 
ath-bed ſent for his eldeſt ſon, and told him that theſe lands were bought * 75 4 
ther ſhould enjoy them accordingly. The father dies. The Lord gc. (H), 

ter Wright and the Maſter of the Rolls held, that the eldeſt ſon was p. 31. 

led to theſe lands, becauſe by the ſtatute of frauds, there ought to have 

=" a declaration of the uſe or truſt in writing. But Lord Cowper was 

wother opinion, becauſe of the fraud here manifeſt, in that the eldeſt 

romiſed the father on his death-bed, that the other ſhould enjoy the 

8, ſo that he took this to be a cafe out of the ſtatute. '— . | 


8 F to the de- 
{ndant, with intereſt, &c. As to the purchaſer bond fi'e of part of the freehold lands, he ſhall 


i the perſonal eftate. | | 237.8.P. - 


2 Vez. 304. 


i bis ſecond ſon's-money, whereupon the eldeft fon promiſed that his tit. Cos a 


8 * 
= > „ 


| 
＋ 
= 
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3% 8 FRAUD. | 


Gilb. Ta, So, if a man has made his will, and his ſon executor, and when bels 


Peachy, 


See too fuch compoſition, and to diſcharge him of the debts; and ſome of 1 


«Af 


Leiter v. Boy where u pare! building -lenſe was made of ground, 404 wie U 


port _ leſſor was dying, he declared, he thought be. ought to make a leaſe in wog! 


Gilb. Eq. ing; but the heir told him, he ſhould not diſcompoſe himſelf, for that 1 io 
Rep. 11. would ſupply it; whereby, and by other fraudulent means, the leſſee viG 
'- | hindered from ſeeing the leſſor, and having the leaſe executed according fiiMs.:, 
thy Hark held this to be out of the ſtatute, and made it good tp 

leſſee,” | 


Rep. ibid. gying, fays, that he has a mind to have his wife executrix, and the * 
fays, don't trouble yourſelf iq alter it, for I will let her have the ſupl 

. and act as executor;“ a court of equity will decree acccordingſy. ap 
Young v. So, whe· e a father prevailed with his daughter and her huſband to es 
with him in ſuffering a recovery for a particular purpoſe, and afteru 

made uſe of it for another purpoſe, Lord Hardwicke relieved again! 


upon the ground of fraud. In this caſe the deed to lead the uſes 
general to the father and his heirs, | 


- 


Middleton Where, on the conſent of the wife and her truſtees, and in order ti 
| oe og compoſition with the huſband's creditors, the court of Chancery orde 
Wi, * 2 of the wife's fortune to be paid to the creditors conſenting to acct 


2 Atk. 254. 


Spurrett v. creditors, upon executing the deed of compoſition, took private ſecurit 
1 poſt· dated, for part of their debts, beſides their ſhare with the other can 
3 A 195. tors; fuch ſecurities were ſet aſide, as a fraud on the wife, the truſts 

and the court. | | ; 


Cockſhott _ 80, too, at law; where all the creditors of an inſolvent conſented 4 
„ Bennetr, accept a compoſition upon an aſſignment of his effects by a deed of uuf 


e which they were all parties, and one of them, before he executed, . 
tained from the inſolvent a promiſſory note for the reſidue of bis demat 
by refuſing to execute till ſuch note was made; the note was adjudged wt 7 
as 2 fraud on the reſt. of the creditors, and therefore incapable of | | 
3 Tatified or revived by a ſubſequent promiſe. | 
v. 


chene Upon the ſame principle, where 4. agreed to give B. a Certain ſum 
3 TermRep 8999s in advancement of C, it was holden, that a fecret agreement 


$52. | | bween B. and C. that the latter ſhould pay a further ſum, was void 
fraud upon A., and'that B. could not recover ſuch further ſum agaiolt 4 
Page 601 | 


tif a ſeexyity) Where advantage hac been taken of the weakneſs of parties, and conv 
"Wherefore ſet aſide, fre White v. Small, 2 Ch. Ca oz. Clarkſon v. Hanway, 2 P. Was 


Bennet v. Vade, 1 Atk, 324 Evans v. Blood, 4 Br. P. C. $57. Bridgeman v. Green, 2 Ve. 


Filmer v. Gott, J Br P. C. 70 | 


Fee on agreement) See the caſe of Savage v. Taylor, Caf. temp Talb. 234, whete the © 
| followed the fame middle live of conduct. 8 te. mp 3 


Oſmond v. The Duke and Ducheſs of Cleveland, being about to ſend Lord ol 
Fitzroy,and gubton, their eldeſt fot, to travel, employed ane Oſmond as a ſervant to 
8 rorty a. . 
3 P. Wwe tent upon the young lord, then an infant of about ſeventeen, and lu 
129. in anſwer of Ofmond it was admitted) to prevent his being impoſed upon. 
giving terwarde, on the Lord. Southampion's returning from abroad, Ofmend 
continued in bis ſervice, and, when his lordſhip was about twenty 
Sir J. Jekyll years of age, prevailed. on him to enter into a bond for the payment 
ſaid, - 1000), to him the faid O/mond. The bond was prepared by Ofmond, 
Where a kept ſecret from the duke and dutcheſs. There were alſo ſome procl 


8 the weak capacity of the young lord, and that at that time he was una 
» 
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uf: money to pay off the bond, Under all theſe, circumſtances the, court there be ho 


bucht the bond fraudulently obtained, and relieved againſt it. breach of 
af i the obtaining of it. equity will not ſet aſide the bond only for the weakneſs of the obli- 


x wy if he be cor pes fig neither will this court meaſure the ſize of people's undeiſtandings or 
* Upacities, there being no ſuch thing as an equitable incapacity, where there is a legal capacity.” 
gl un Griffin v. Deveuille, Lord Thurlow obſerved, that in almoſt every cafe upon this ſubjeR, 
yyriocipal ingredient was a degree of weakneſs ſhort of legal incapacity z, and that in this very vaſe 


{Oſmond v. Fitzroy, no relief probably would have been given, if the court had not conſide 
ad Southampton as mere liable to impoſit!>n, than the generality of mankind. Cox's note 3 
Vas. 130. | | | ; nog 1 


rpl A court of equity will relieve againſt an unequal contract entered into Boſanquet 
l perſon in embarraſſed circumſtances, for * oneſelf of the ai ug cg 
ö of another, carries ſomewhat of fraud in it. | 2 Tabb. 38. 


Inof v. Hines, id. 11 1. Heathcote v. Paignon 2. Br. Ch. Rep. 167. Seg 3 Wooddeſ, 457. 


lt will relieve, too, where there is a manifeſt inequality between parties Duke Ha- 

lug from the relation in which they ſtand to each other. Such is the — Vo 

ron of guardian and ward; and therefore a court of equity will not; p. Wess 
thy any gift or releaſe to a guardian from his ward on his coming of 118. Hyl- 


we, or give validity to any contract the terms of which are not perfectly fair ton v. Hyl- 


oft ud equal, made by perſons in that ſituation, or between whom a ſimilar n 3 in 
uriti dence hath e iſted; ſuch alſo is the relation of parent and child (a), * 2 
ere mey and client 5), and ſte ward or agent and his principal (c). Peullle, 

if . W 


. 3 Wooddeſ. 
pp. 16. (4) Glifſen ». Okeden, 2 Atk. 258. and 3 Br. P. C. 560. Cocking v. Prat, 1 Ves. 
. Hawe 


cull uſe of Lords 1785, Newman v. Payne, 2 Vez. jun. 199. aud 4 Br. Ch. Rep. 350. (e) Cray v, 
d, ( Kucheld, 1 Vez. 381. Cartſide v. Iherwood, 1 Br. Ch. Rep. 558. Foz v. Mackicth, 2 Br. Ch, 


— ligteements for the purchaſe of == offices, even though ſuch offices Ja temp. 
ad not 5 & 6 Edw. 6. Agreements of this und ; P. 
ad are indeed conſidered in the ſame light in à court of law. Was. 391. 


. 


2 1 Y 


) Ok fraudulent Convepances to defeat Credi⸗ 
tors and Purchaſers within the 13 El. c. 5 & 


(8 27 Eliz. c. 4. 
men | 'Page 602 
r (b ſeems by) The principles and rules of the common law, as now. undverfaliy known-and 
2 are ſo 8 fraud in every ſhape, that the common law would have attained 


* propoſed by ſkatutes of 13 El. (. $. and 27 El. e. 4. Fer Lord Maugfeld, Cowp. 


Although 
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„„ FRAUD. 


Cowp. 434 Although the ſtatute of 13 Eliz. c. 5. ſubjects the parties to the fraud 
wich it provides againſt, to certain penalties, and therefore, it ſhould 

'» ſeem; ought to be conſtrued ſtrictly, yet Lord Mansfield obſerved, that th 
ſtatutes of 12 U 27 El. cannot receive too liberal a conſtruction, or be to 

much extended in ſuppreſſion of fraud. 


(A. being) See too Worſley v. De Mattos, 1 Burr. 467. 


Partridge So, where an executor- advanced ſums of money to his daughters, wh 
were legatees under the will of which he was executor ; to two of th 
on marriage, to the others as a voluntary gift ; and afterwards died inſo 
vent, having received aſſets ; Lord Northington held the voluntary gifts 1 
. be fraudulent, though there was no evidence in the cauſe, and the dauygh 

ters in their anſwers denied that the money advanced was on account, o i 
part of their legacies, or that it was to their knowledge or belief part of th 
perſonal eſtate of the teſtator, bis Lordſhip obſerving, that it is the moti 
7 of the giver, nor the knowledge of the acceptor, that is to weigh. 
Page 6e | 4 
(But if @ perſon) 1 Ventr. 194. 1 Sid. 349.2 Roll. Rep. 306. „ If there be, faith 1 
Hardwicke, a voluntary conveyance of ical eſtate or chattel intereſt by one not indebted at th 
time, though he afterwards becomes indebted, if that voluntary convevance was for a child an 
no particular evidence or badge of fraud to deceive or detraud ſubſequent creditory, that will 
good; but if any mark of fiaud, colluſion, or intent to deceive ſubſequent creditors appear, th 
will make it void.“ Townſend v. Wyndham, 2 Vez. 11. Ruſſel v. Hammond, 1 Atk. 15. Sti 
man v. Aſhdown, 2 Atk. 493. However, in the caſe of Jones v. Marſh, Ca, temp. Talb 6: 
Lord Talbot declined giving any opinion how far a family ſetilement, without any conſideati 
would be fraudulent againit ſubſequent creditors though the party was nut indebred at the tim: 
and in Hungerford v. Earle, 2 Vern. 261, Hutchins, Lord Commiſſioner, held ſuch ſettlement t 
be void. It is obſerved however, that Lord Talbot was nor, by the circumſtances ot the calc bd 
fore him, called upon to gire his opinion ; and that the opinion of Hu'chins was e idently infl 
eucet by the proviſions of the ſettlement not having been puriued. Fonbl. Eq. Tr. 263 vote. 


Cadogan v. A. being indebted, by ſettlement before marriage, in conſideration 
y - the marriage, and of 10,000). the wife's fortune, which was ſuppoſed t 
* AF be more than the amount of his debts at that time, conveys all his re 
eẽe.tate and houſehold goods (his real eſtate alone not being thought a 
+ adequate ſettlement) in truſt for himſelf for life, remainder to his wife f 
» life, remaiader to his firſt and other ſons in ſtrict ſettlement : the wifet 
ing a ward of Chancery, the ſettlement was approved of by a Maſter, a 
the goods enumerated in a ſchedule. 4, after the marriage, continued i 
poſſeſſion of the goods; after which a creditor, at the time of the ſetilemen 
having obtained judgment, took them in execution, whereupon! the'truſtec 
-  .. Commenced.an action againſt him, It was holden, that the ſettlement va 
good againſt creditors ; that poſſeſhon was no circumſtance of fraud in thi 
caſe, 4 that it was part of the truſt that the goods ſhould contiove in th 
houſe. But if the ſettlor had let the houſe and furniture, teſerying ot 
rent for the houſe, and another for the furniture, or if the rent coul!“ 
apportioned, the creditors would be entitled to the ſhare of ſuch te 
reſerved, or to ſuch apportionment of it in reſpect of the goods. And the 
having been a ſale of part in this caſe. it was agreed, that the value ſhow 
be veſted-in the funds on the truſts of the ſettlement, and the intereſt d 
ing A.*s lite paid to the defendant. The reſt of the goods were ordered 
25 be delivered to the plaintiffs. TRY 
Coup. 424. Where there had been a decree in the court of Chancery and a ſequeſt 
tion; and a perſon, with knowledge of the decree, bought the houſe ant 
goods belonging to the defendant, and gave a full price for them; yet u 
court ſaid, that the purchaſe being with a manifeſt view to defeat the 


ditor, was fraudulent ; and therefore, notwithſtanding a valuable — 
n 
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10, void. So, if a man knows of a judgment and execution, and with 
ew to defeat it purchaſes the debtor's goods, i is void; becauſe the 
noſe is iniquitous. . For if a tranſaction be not bond fide, the circum- 
Lice of its being done for a valuable conſideration will not alone take it out 


the ſtatute. | 5 8 
1 Page 605 
ſhrefore if a) See dsc. 3 Co. 83. a. Cro. El. 444. Doe v. Routledge, Cowp. 785. 


80, where one, after marriage, made a ſettlement of an eſtate upon Chapman v. 
[elf for life, remainder to his wife for life, remainder to their iſſue in 8 3 
; and three years afterwards mortgaged the eſtate to B. who was ap- * 
22d of the ſettlement; it was holden, that the ſettlement was void as 

null the mortgagee within the ſtatute of 27 Elia. c. 4.; and the ſettle. 

at being made void by the ſtatute, notice could make no difference. 


Fadelext) Franklin v. Thornebury, 1 Vern, 132. Villers v. Beamont, Id. 100. Bale v. 
on, 1. 464. Clavering v. Clavering, 2 Vern. 473. Boughton v. Boughton, 1 Atk 325. acc. 
if there be two or more voluntary conveyances, the firſt (hall prevail valeſs the latter be for 
ment of debts. 1 Ch. Rep. 99. | . | 


[hit if @ m See too Edwards v. Harben, 2 Teim Rep. 587. and ſupra, 21. | 


Where a father ſettled an eſtate upon his ſon, but took back an annuity Ruſſell y. 
he value of it, Lord Hardwicke held that this was tantamount to a con- Hm 14. 


atk 

7 unce in poſſeſſion, and that the ſettlement was void as againſt credi- DAG 13s 
c be a . 0 . 

inf entered into articles of partnerſhip in fifths with three others for 21 Shaw v. 
ote, nin digging for mines in 4*.s lands, A. to have two-fifths, and in con- Standiſh, 


bon of his ownerſk.ip of the land, to have a tenth out of the ſhare of * n 326 

other partners: In purſuance of thee articles, they ſearched for mines, 

in about two years, and after having expended about 120/ they diſco- 

id a valuable mine, which they worked for three months, when A. died: 

n 4's death, his widow ſet up a voluntary ſettlement made after mar- 

we. But the court inclined to think that the partners were as purchaſers, 

[that the voluntary ſettlement was void as to them. 

lathe above caſe it was ſaid to have been adjudged at Jaw, that a leſſee - 

inck-rent and who paid no fine, was a purchaſer within the ſtatute, and 

ud avoid a voluntary conveyance. | | | 

do, where, on an ejectment brought by the aſſignee of a mortgagee, it was Andrew 

ae, that it did not appear, that any money was ou upon the original Newport's 
nage, and therefore it was fraudulent; and being fraudulent in the erea- caſe, Skin. 


h 
* though the preſent aſſignee paid a valuable conſideration, yet this 2 
111 uid not purge the fraud, and make it good againſt the defendant, who 8. C. by 


W bz purchaſer * and for a valuable couſideration; Holt, C. I. an- the name of 
red, that the firſt mortgage was good between the parties ; and being - = ey 

when the firſt. mortgagee aſſigned for a valuable conſideration, this was 

ive, as if the firſt mortgage had been upon a valuable conſideration : for 

aſbgnee ſtands in his place, and therefore is within the ſecond proviſo | 

be [latute of 27 El. e. 4. | 


llement, ſubject to the contingency of being leſſened by the birth of Carli, 
the pry: gina we clandeſtinely without any ſertlement ; and ** * hgh 


n 
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do, where a woman, entitled to 60000. ſecured by her mother's marriage - Wheeler LY 


_—y 


——— 4 
—__ ——— 
—— PR 


3 


Lt F 
— 5 
— — 
——— 
- 
—ů— 


= _ 2 
— < * 3 4 
> - _ 
* ” * * — 
— — — 
25 d g 5 
2 


. wy 
— ag veer — ͤ 2 
— 8 * 
— 

_ 


| , 
* 
\ 
x» 
« 
4 


584 | | ] FRAUD: 
the marriage her father ſecured the Gooo!. upon his eſtate, upon which! 
huſband made a ſettlement upon her; ſuch ſettlement was adjudged tw 
good againſt the huſband's creditors. . 
Jones v. So, where the huſband, ſame time after marriage, in conſideration of 
Marſh, Ca. additional portion of 100/ paid by the wife's mother, ſettled an eſtate 
temp. Talb 00 per ann. upon himſelf for life, remainder to his firſt and other Ta 
De. and his mother, having an intereſt in the eſtate, joined with him ig 
conveyance z . thirteen years after, he mortgaged his eſtate with the ul 
covenants; and upon his death the mortgagee brought his bill againſt 
ſon to forecloſe ; Lord Talbe? ſaid, that it would be very hard to ll 
a fraudulent ſettlement; ſince it was in conſideration of a marriage þ 
and of an additional proviſion of 190. paid by the wife's relatiang, wh 
cannot be faid to be voluptary againſt a creditor who lent his money d 
| teen years after. | | 

Ambl 121, If a woman is entitled to a truſt term, which the huſband cannot lay be 
The like of and poſſeſs, nor get at without the aſſiſtance of a court of equity; if 
law if the truſtees will not raiſe the portion, and the hufband goes into equity for a 

particular ; P | TIO: 
aſlignge of the court will decree an adequate ſettlement to be made on the wife, a 
ton will ſupport it as a good ſettlement for a valuable conſideration. So, if aft 
for a value marriage, the wife being entitled to ſuch a portion, which che huſband c 
A not touch without the aid of the court, and which the truſtees will not) 
apply to without the huſband's making a ſettlement; if the huſband does agree to 
equity. and do that which the cqurt would decree, it is a good ſettlement aga 

ewſon v. creditors. | 


oulſon, 
2 Atk. 432, | , | 
Roe vf John Hamerion being ſeiſed in fee of an eſtate, and having a mother | 
Wie 6 had an annuity of 50/. per ann. iſſuing out of the whole, and alſo two bt 
595 359. thers, Thomas and Fuvgſor: and being about to be married ; his moths 
pPreviouſſy to the marriage, conſented to part with her ſecurity upon 
<vhole eſtate for her annuity, and to take, inſtead thereof, a ſecurity for tl 
. , ſame upon par! of the eſtate ; and accordingly ſhe and John (the intend 
huſband) join in a fine to deliver the whole eſtate from the annuity, and 
conſideration of the marriage, and of a portion of 1 300¼¼., and of il 
grant and releaſe of the annuity, John conveys to truſtees that they ſhot 
pay 50l. per ann. to the mother out of part of the eſtate for her life, il 
as to the whole, to the uſe of Fohn for life, remainder to truſtees to 
ſerve contingent remainders, remainder to the firſt and every other foo 
tail-male, remainders to Thomas Hamerton and Y avaſor Hamerton, ſeveril 
one after the other in tail-male io ſtri& ſettlement, remainder to the daugh 
and daughters of the marriage of John Hamerton and bis intended wi 
remainder to Fohn Humerton in fee. There was no iſſue of the marnage 
afterwards John Hamerton mortgaged the eſtate to Monchton, and ache 

ledged a fine to him ſur cones then Monchton purchaſed of John 
ton in fee for a valuable conſideration, and took a fine from him ſur con/a 
de droit come ceo, c.; John Hamerton died without iſſue, but Th 
Hame ton left a ſon, who brought an ejectment to recover the eſtate. 
vas holden hat this was a good ſettlement againſt purchaſers, the couſd 
ration. given by the mother making her a purchaſer for her younger ſons. 


I jan; William Watſon in 1963, ſurrendered a copyhold eſtate, to which h 
Routledge, was entitled in fee, to the uſe of himſelf for life, remainder to the de | 
Cowp. 705. dant Rowledee, (who was his nephew by a fiſter,) his heirs and aſſigns, 8 


was admitted thereupon. This ſurrender was volt „and without 2 
conſideration, other than natural love and affection. the year 1 


— 
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e paid bis addreſſes to a woman, hom he afterwards married, and 
ed a copy of the ſurrender to her father, but whether this had any 
ence in procuring the marriage did not appear. Afterwards, in 1973, 
um Watſon ſurregdered the ſame eſtate to the uſe of Hugh Watſon, a 
uhew by à Younger brother, his heirs and aſſigns ; and by a deed of the 

date, executed by William Watſon, reciting that Hugh Watſon, u 
al and at the requeſt of William Watſen, had agreed with IVilkem 
pſa for the abſolute purchaſe of the ſaid eſtate for the ſum of 2000, 
| alſo the ſurrender in purſuance thereof, William Watſon acknowledges 
receipt of the 2001. from Hugh Watſen, and enters into the uſual co- 
nts : there was a receipt indorſed on the deed for the 200/., and it was 
oof that it was paid. Hugh Watſon was accordingly admitted upon the 
ader, and entered into poſſeſſion. It was in evidence that before, and 
be time of the ſurrender to him, he knew of the ſurrender to Routledge; 
he eſtate at the time of the ſurrender to Hugh Watſon was worth be- 
8 Jol. and God. per ann. and the inheritance worth between 1 800). and 
val, It did not appear that William Watfan was indebted at the time of 
dung the firlt ſurrender, or at the time of his death. It was holden, that 
ir letilement, though voluntary, was good within the 27 Kl., for that 
i 80 part of the act which affects voluntary ſettlements eo nomine, unleſs 
ue fraudulent : and that the deed af 1773 was not ſuch a deed as 
ito ſet the firſt ſettlement aſide, ſuppoſing the firſt to be affeRed by the 
} inaſmuch as the conſideration money was by no means adequate to 
nlue of the eſtate, and the whole tranſation was merely coloura- 


/ 


(D) In what Court Fraud is cognizable. 


; Page 610 
(it is clearly —_— But every kind of frraud is equally cognizable, and equally 2383 
n acourt of law; and ſome frauds are anly cognizable there; as fraud in obtaining a deviſe 
unds, which is always ſent out of the equity courts to be there determined. 3 Bl. Comm. 
u And Lord Mansfield in the caſe of Bright v. Eynon, 1 Burr. 396. ſays, thay courts of equity 
courts of law have a concurrent juriſdiction to ſuppreſs and relieve againſt fraud. But the in- 


poſtion of the former is often neceſſary for the better inveſtigating of truth, and to give more 


dete redreſs. And Lord Loughborough C. in the caſe of Bates v. Graves, 2 Vez. jun. 295, 
nen the court of Chancery has —— adeed to he ſet aſide for fraud and impoſition, I muſt 
poſe that it would be equally ſet aſide at law upon pleading to it.“ Por courts of law relie ve 
making void the inſtrument obtained by fraud. Wood's Inſt. 296. i | 


(Bit it bath) Kerrick v. Branſby, 3 Br. P. C. 358., and Webb v. Cleverden, .2 Alk. 424. 
met v. Vade, Id. 324. Anon, 3 Atk. 17. Bates v. Graves, 2 Vez.jun, 287. 2 


: — bY N * R 


where a -CUrong-doer is further puniſhable 
than by making void the fraudulent AU. 


is alſo enacted by 30 Geo. 2. r. 24. That all perſons who knowing- 
1 and defignedly by falſe pretences ſhall obtain from any money, 
, wares, or merchandizes, with intent to cheat and defraud any 
perſon or perſons of the ſame, ſhall on conviction be put in the pillory, 
| bo | — 
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586 | \ 1 f GAME. | 
« or publickly whipped, or fined and impriſoned, or tranſported, 
term of ſeven years, an the court ſhall in diſcretion think ten s Provide 
R. v. smith, Upon this ſtatute no certiorari lies. 3 


Coup. 24. uh b 


R. v. 1855 In an indictment upon this and the preceding ſtatute, the falſe pet . 2 
NG $3 ah and falſe tokens made uſe of by the defendant muſt be et forth: if out 3 | 
R. v. Mu. are not, it is error for which a judgment againſt the defendant will b. 
noz, 2 Str, verſed. 1 0 e 2 
1127. i 5 * Jarvis, 


v, pul 


bis | ee dow t ve 


; Rep. , 

| FY = | com 

G A M E. 4 Was 

EY n | 53535 | nineſl 

Rex v. ROOF that the defendant * did keep and uſe a gun with intent to w 4 


Davis, 
6 Term 
| Rep. 177. 


and deſtroy the game” is ſufficient evidence to ſupport a con 

tion on the game laws, though the witneſs may allege a very ſufficient 
ſon for imputing ſuch intent to the defendant. It is not the province” t” 
the court to examine whether the concluſion drawn by the magiſtrate be 
be not the inevitable concluſion from the evidence. It is ſufficient in c 
victions, if there were ſuch evidence before the magiſtrate, as inanad 


| might be left to a jury. | * 
Page 6144 | a. 1 | n * 
\ (Alſo the common law) Sce acc. 3 Term Rep. 334. | c00 
Page. 01s gag g tu en 


n A diploma granted by any Scotch univerſity conferring the degree of ial: c 
tor of phyſick, does not give a qualification under this act. And, though the ſon of an, eſqairy 
of any other perſon of bigher degree, is qualified by this act to kill game; yet the efguire *binſel, 
other perſon of higher degree, derives no qualification under it. Jones v. Smart, 1 Term Rep. 44 t 1 
Page 616 We} 1 e 

(By the 5 Aung] The word s is inſerted inſtead of the words if any, which ate in the 
ſince that word ſeemeth neceſlary to make up the ſenſe ; and the word confirmed is added fort 
like reaſon. And indeed there have been too many inadvertencies in the drawing np of thisad 
for there is falſe grammar in no fewer than ſix places, beſides other miſtakes, 2 Burn's Jult 
Game, 253. 0 Nen 7 1 ad 


(A. for the) A poulterer is not a chapman within the meaning of this ſtature, Keule 
Boutler, Say Rep. 191. . wt 
Page 617 Wo ; e 

(And it is further enafted, © That if 1 By 25. Geo. 3. c. 50. every perſon who ſhall kill gat 
ſhall deliver to che clerk of the peace his name and place of abode, and take out annually » & 
. tificate thereof charged with a ſtamp duty of 2/, 27. and by 31 Geo. 3. e. 21; witha 
duty of 1/. 1z.: and all deputations of game-keepers ſhall be regiſtered, and the game-kerpe 
ſhall annually take out a certificate thereof charged with a duty of 10s, 6d. which is doubled 
the above ſtatute of 31 Geo. 3. c. 21. Every perſon killing game without a certificate incu 
penalty of 20l.; and any perſon in purſuit of game, who ſhall refuſe to produce his certihcate 
to diſcloſe his name and place of abode, or who ſhall give a falſe account of himſelf, incurs 4 
nalty of 300. The certificate will not authotize unqualified perſons to kill game; nor can 2 
tificate taken out by a game-keeper under a deputation be given in evidence for killing game 
of the manor in reſpect of which it is granted. | 
Though it is a rule of law not to permit a queſtion reſpecting the boundaries of a manor i 

Ciſcuſſed in an action on the game laws; Calcraft v. Gibbs, 4 Term Rep. 681. and Hawkins 
Bailey; and Blunt v. Grimes there cited; yet it is no defence to ſuch an action that the deſe 
dant ated as game-keeper under a depuration from a perſon claiming to be lord of the mane, 
there appear to be no ground for the claim. Calcraft v. Gibbs, «bi ſupra, and 5 Term Rep. 19 


Ty 


( By the 8 in an action therefore upon this ſtatute for expoſing a hare to ſale, it s f 
ficient to allege, that the defendant had a hare in his poſſeſſion, Jones v. Biſhop, Say. Rep dt 


« Prov 
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| 7 | ag STS. 5 | Pape 619 
; Provided, That all) T he 26 G. 2. c. 2. extends the time to the end of the ſecond term. 


uh been determined, that io an information on the acts of 22 i& 23 Rex v. 
14. 25. and 5 Ann. c. 14. not only the negative qualifications muſt Mancot, 


ut ; but (a) that the time when the offence was committed mult alſo 1 


2Ld Raym. 

| a | 1415. : 
Jarvis, 1 Burr. 148. Bluet v. Needs. Com. Rep, 522. R. v». Wheatman, Doug]. 331. 
+ Pullen, 1 Salk. 369. R. v. Chant I r, id. 378. R. v. Simpſon, 10 Mod. 248. In an 
woucvel, it is enough to ſtate hat the defendant was not duly qualified. Bluct v. Nerds, 


Rp. $2 2. 


eu. 


icomiction for deer- ſtealing, the county where the offence was com- Anon. cited 
| was mentioned only in the information, and not in the evidence of 2 mY 
ntneſſes F _ therefore that not appearing to be proved, the convic- |, * 

vas quae d. 

fanden on the 5 Ann. ſet out the vill, but not the pariſh wherein R. v. Wy- 
fence was committed: upon motion to quaſh it for this defect, a part "hen Ld. 

| penalty being given to the poor of the pariſh ; the court ſaid, if | — 75 

vas 2 pariſh of the ſame name with the vill, they would intend it to 

N neabve with it; if the vill was extraparochial, then the informer 

atiled to the whole penalty, | | | 

| conviction for deer-killing will be quaſhed, if made upon the evidence R. v. Stone, 
informer. / 5 downs ny ah 
| conviction for keeping (only) a lurcher is good, for the bare keeping R. v. Filer, 
tisevidence of the purpoſe for which it is kept. But it is not 15 in 1 Str. 497. 
aſe of a gun, for the keeping of a gun is an ambiguous act: in order K. v. Gard- 
re to bring the party og it within the ſtatute, it muſt be ſhewn 5 "rs 
t was kept for the purpoſe of killing game. However a conviction Wingßeld 


ah adjudged to be ſufficient. 30% N. 
Thompſon, 2 Term Rep. 18. 


han action on the 5 Ann. c. 14. for keeping and uſing a dog to kill the Reaſon v. 

it muſt be ſhewn what ſort of dog it was ;, that it may appear whether 3 Com. 
one of the dogs mentioned in the ſtatute; for this being a penal 375: 
tall not be extended by equity; in an action therefore for 55 a Hooker v. 
{ the judgment was reverſed," the word hound not being to be met Wilks, 

u the ſtatute 2 Str. 1126. 
hath been adjudged that a conviction fuper præmiſſis for three penalties Marriot v. 
j. each for killing three bares, where it appears that all was done in 2 
ime day, is bad, for the ſtatute does not give 51. for every hare, it 1d Ride. 


all but one offence. | | field, in the 
| IS caſe of 

r. Durden, Cowp. 646., declared, that “ killing a ſingle hare was an offence; but that 

ten more in the ſame day would not multiply the offence, or the penalty impoſed by the 


A. 26., and ſce 3 Term Rep. 510. 


Iwo or more perſons cannot be convicted in ſeparate penalties under Rex v. 

in, for uſing a grey - hound to deſtroy game, for it is only one of- 13 

4 Term 

l dot to be forgotten that none of the above ſtatutes qualify any one, 11. Foy. 

N in the inſtance of a game · keeper, to kill game: the * of wr Op 
| aving 


he defendant lept amd uſed a gun to kill and defliroy the game, hath been poor, 
bY WIE" 


for killing one,” Ste a ſimilar deciſion on this point in the caſe of Reg. v. Ma eus, 
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having 100). per ann. and the reſt, are not properly qualifications, b. 
r Ly the perſons, ſo exempted from hs Lee of the « 
ſtatutes, are not only liable to actions of treſpaſs by the owner, g 
land, but alſo if they kill game within the limits of any royal ff 
they are liable to the actions of ſuch who may have the right of ch probal 
free warren therein. | | | 


* — 


_—_— #. ag i314 


GAMING. * 
p , | | : g * 
Mynd v. B* 9 Ann: c. 14. two ſorts of action are given, for 
1 play: the one to the party loſing, if he ſues in three months; 
14> other, after that period, to the firſt informer. To entitle a party i 
Davis, /4. fore to maintain a bill for a diſcovery upon this act, it muſt appe 
504. Cowan on the face of the bill, either that he is himſelf the loſer of the mc 
v. eee or that the three months have elapſed, and that he has actually im bil 
Hil, 37 G. himſelf with the character of informer by having commenced a fy 
3. law. He need not indeed ſtate in terms that the action he has « 


menced is a gut tam action; if the right to ſue in the character an int 
former appears on the bill, the court will preſume the action to bereg 

| ly inſtituted, a 
Newmanv., A party is entitled in equity to a diſcovery againſt ſecurities give Tue 


Fr 5 | 
3 ng ny loſt at play, as well as for the money col. 


Andtews v. Berry, Id. 634. 


Turner v. The action of debt given to the loſer of money at play by the . 
ke marian. act of Queen Anne is given on the ground of à contract, not by ya 
Briſtow ot; nalty. Hence, a defendant may be holden to bail in it ; angit 
James, 8:44 3-6 in abatement to it that the money was due from othen 
7 Term. named as well as from the defendant. Hence alſo the right to ſue 
Rep. 357- tranſmiſſible to the aſlignees of a bankrupt. 


Brandon v. 
Plate, à H. Bl. 308. 


c 


1 (A) How far reſtrained by the Common Lan 
1 age 619 | 

41 (41/e 1t 15 agreed) With reſpeQt to wagers, in general they way be eon ſidered as legal, if thep 

_ - not au incitement to à bieach of the peace, or to immorality ; or if they do not affect the ſee 

| or interell of a third perſon, or expoſe him to ridicule : or if they are not again(t ſound policy, 

Coſta v. Jones, Cowp. 729. Atherfard v. Beard, 2 Term Rep. 610. Goode v. Ellioit, 3T 

\ Rep. 697. © This ſpecies of contract.“ Lord Mansfield, in the caſe here cited, ſayt, h 

fact gone to an extent that is much to be complained of, And whether it would not have 

better policy to have treated all wagers originally as gaming contraQts, it is now too 

| diſcuſs.“ This betiex policy prevails in Scotland, and hath lately been ſanctioned by a de 

F Ur Houſe of Lords of this country. Biuce v. Raſt, 14th April 1788. Printed Caſes a 


i But ſee Younge v. Moore, 2 Wilſ. 67. contr. 
| (But it ſeem!) This paſition is unfounded. 3 Burr. 1008. 
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(B) Pow far remained by Statute. EEE, 
age 62 1 


hp. $) The words © contratt or contracts for the fame” ute not in 9 Ann. c. 14., and 
probably elt out deſignedly. 2 Bur. Rep. 1081. . | | > 
| | 1 ; Page 622 
But it ſeems) But ee Boyer v. Bruripton, 2 Str. 1155. Lowe v. Waller, Dou 1-73 
| | age 624 
Wits further enacted, that 1 To loſe ol. at one time is to loſe it by a ſingle | WO or 


to loſe at one ſitting, is to loſe it in a courſe of play where the company ' never: parts, though 
xrſon may not be aQually:gaming the whole time. Per Blackſtone, J. 2 Bl. Rep. 1227. 


500 this act it hath been determined, that although both the ſecurity Barjean v. 
the contract are void as to money won at play, only the fecurity is Walmſley. 


o money lent at play; and that the contract as to that remains, Alan 249. 
oe lender may maintain an action for it. v. Hall, 


| 2 Wilf. 309, Robinſon v. Bland, 2 Burr. 1077. 
A bill of exchange (given for money won at play, cannot be recovered Bowyer v. 


. 1 by an indorſee for valuable conſideration, and without notice, the 1 
al vice of the conſideration affecting the ſecurity even in the hands peacocke v. 
r an innocent and: bond fide holder. Rhodes, 


Dougl. 614. Lowe v. Waller, 2d. 716. 


U money be paid on a ſecurity made void by the ſtatute, it may be Rawden v. 
prered back; and the action may be brought after the expiration of 22 
x months, the time within which the loſer of money actually paid at es 0 
ine it is loſt muſt bring his action to recover it back ; for that li- Warten 
non doth not extend to payments made on account of ſuch void 2 Str. 103). 


ulties. 
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u the ſecond ſection of this ſtatute impowers any perſon to foe for and Frederick 
| * mer the money; and then directs that a moiety of it ſhall be to the uſe A | 
fe de poor of the-pariſh where the offence ſhall be committed; there- 2041, 


the declaration may be laid either * to render to the informer 

h," or, © to render to the informer'and the poor ; and conſequently, 

xy the judgment be likewiſe. , 

a defendant be convicted in an information upon that clauſe of the Rex v. 

ne, which ſays that he ſhall forfeit five times the value, the court Luckup, 

u impoſe upon him; but the only judgment they can give, is, quod t. _ 
du eft; a new action muſt be brought upon that judgment for the 

ſeiture. | 

h an action to recover back money loſt at any game within this 9 Ih 
de it muſt be ſtated that ſome one was actually playing at ſuch s 


tham, 


die a wager of above 100. laid upon his fide is not a betting with- 2 Will. 36. 


4 the add. It was ſaid 
lave in this caſe, 
0 this ſtatute is penal, and not remedial : but where the action is, as here, by the party who 
1 ded bt the money, the ſtatute is remedial, and not penal, and therefore a new trim may be 


es of aſter verdict for the defendant. Bones v. Booth, 2 Bl. Rep. 1226. And fo it was conſis? 
Minn the caſe of Turner v. Warren, 2 Str. 1149., where the court obliged the defendagt 


pe ſpecial bail. 


A foot-race, and a horſe-race, are games within the ſtatute: fo it Lynalte, 
is cricket. Indeed, it ſeems immaterial to conſider whether the 8 


game 


„ 4 = F * 0 4 * — * 7 A... 
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2 Wilſ. 36. game itſelf, be lawful or not; if a man loſes 10l. by Playing or1 


xj at it, it is within the ſtatute. 
id. 309. Goodburn v. Marley, 2 Str. 1159. Jeffreys v. Walter, 1 Will. 220. the o 
nings, 2 Bl. Rep. 706. N a | . poſe Z : 1 nag org 


Boy „ I dbe ſtatute of 27 Geo, 3. c, 1. which takes away the ſummary ; 
* tion of magiſtrates over the lotteries, extends only to ſtate lon, 
Rep. 338. and does not repeal their power over the games of chance or |; 
| prohibited by ſtat. 12 Geo. 2. c. 28. | ; 

The 13 Geo. 2. cap. 19. enacts that no plate under the value 9 
ſhall be run for, or be advertiſed. or proclaimed to be run for, by any 
Sc. under a penalty of 200l.; and that no perſon ſhall run any na 
s tween any horſe, &:. for any ſum of money, plate, prize, or other 
whatſoever, unleſs ſuch match ſhall be ſtarted or run at Newny 
_ Black Hambleton, or ſuch ſum of money, &c. be of the real and i 

ſick value of 50/. or upwards. 
Bidmead Upon this act it hath been determined, that a match for +251, eich 
v. Gale, play or pay, the plaintiff to pay the defendant 5/. before-hand, is an 


4 Burr. 
. for 500. 


1 Bl. Rep. 671, 


ohnſon v. The ſtatute having prohibited any horſe - race for a ſmaller ſtake 


; Tom 5ol., of courſe no action can be maintained to recover a wager onf 


, Rep. 1. race. 


— 


_ 


Page 6:6 _ Gaol and Gaoler. 


a 


(B) TUho are to be at the Charge of zepai 

| them. 
Page 627 | * 
( Alibougb divers) In a report which was made by the Attorney and Solicitor Gen 
Grey nay Willes, and ſubmitted to the king, ry 1767, upon a queſtion which was u 
time agitated between the biſhop of Ely, as lord of the franchiſe of Ely, on the one part, 
the inhabitants of the franchiſe on the other, touching the repairs of the gaol, the editor n 
with the following paſſage : Although all gaols, whether in counties at large, or in parti 
' franchiſes, are deemed to belong to the crown, as far as the publick adminiſtration of ju 
concerned, and it is but the cuſtody of them that is placed in the hands of ſheriffs, or the 
of franchiſes, yet we are not able, in a matter which lies buried in much obſcurity, 
ſcarcely ever been called into publick diſcuſſion in modern times, to find upon what as donc 
a great writer in our law, has interred from the poſition “ that all priſons belong to the t 
.« they are thereſcue to be repaired at the common charge.” Nor does it appear by whom, 
from what perſons, and in what manner the charge could have been naiſed. It ſeems! 
more probable, that from the time that the publick gaols were rejoined to the counties, andd 
mitted to the ſole cuſſody of the ſheriffs, the charge of keeping and preſerving them in a 
condition lay in the firſt inſtance on the ſherifs, and it is probable that the ſheriſſi might 
an allowance for extraordinary expences of that fort in their accounts in the Exchequer: 
we obſerve, that in the ſtatute of 23 H. 8. for building new gaols in ſeveral counties pa 
larly mentioned, at the charge of the reſpeCtive counties, proviſion is made that ſherith 
be allowed what they thall expend in the future neceſſary reparations of ſuch neu bulk 
in their accounts in the Exchequer. In the ſame manner, it ſhould ſeem, that Jords of | 
chiſes who have the cuſtody of | anne gaols in their reſpective juriſdictions committed to t 
- and are thereby reſponſible to the publick for their priſoners, ſhould be bound to provide ® 


Ht 
of 
te 


GAOL AND GAOLER. ial 


\ 

aſcent gaols as incidental to their publick truſt; and they having no accounts with the 
over, can have no ſuch allowance made to them, but may well be ſuppoſed to ſubmit to 
| charge in conſideration of the honourable exemption of their franchiſe. In this caſe it 
the opinion of the above great law officers, that the onus of repairing the gaol at Ely lay 
« the ſee of Ely, and not upon the inhabitants; an opinion which they grounded, not upon 
eral law of the queſtion, but upon evidence laid before them of ſuch a charge upon the 
of the franchiſe being coeval with. the franchiſe. In conſequence of this opinion orders 
tren by the Lords of the Treaſury to the Attorney General to proceed at the expence of 
own againſt the Biſhop of Ely, in order to have the point ſolemnly ſettled; but Dr. Maw- 
tho then filled that fee, was ſo well ſatisfied with the report, that he readily ſubmitred 
ut any farther litigation, and gave immediate orders for the repair of the gaol, which 
xcordingly done at his expence. 


this matter) Explained and amended by 24 G. 3. ſell. 2, c. 54. 


* The lord of a franchiſe is not, as ſuch, bound to repair a gaol with- Rex v. Earl 
aj; but he may be ſubje& to ſuch a charge by immemorial uſage. of Exeter, 


/ 


—_— — ——— 


) Of the Duty and Power of Gaolers and 
Keepezs of Priſons; And herein, 


N29 Geo. 3. c. 67. it is enacted, © That at the firſt ſeſſion of the 

peace to be holden after Michaelmas. in every year, the gaol- 

w or other officer having the care or ſuperintendance of any yaol 

mhin the juriſdiction of the court holding ſuch ſeſſion, ſhall deliver 

ve chairman or other magiſtrate preſiding in ſuch court, a certih- 

ate according to the form hereunto annexed, ſubſcribed by himſelf 
ud verified by him, to the beſt of his knowledge and belief, on his 
kth, to be taken either before ſuch court, or in caſe of ſickneſs, or 

ability from any other cauſe to attend, then before ſome juſtice of 
ke peace for the county, town, or diſtri in which ſuch gaol ſhall be 
ted, and that ſuch certificate ſhall expreſs, after each of the pro- 
floos therein ' enumerated, whether ſuch proviſion is or is not com- 
fied with or obſerved within ſuch gaol ; and ſuch certificate ſhall be 
ad publickly in open court in the preſence of the grand jury, and 
Mered upon record as part of the minutes of the ſaid ſeſſion.” 

1 d by g 2. The ſaid court of quarter ſeſſion ſhall thereupon take 
part WW {aid certificate into their conſideration, and ſummon any perſon 


itor r perſons named therein to appear before them, and ſhall give ſuch 
f jnf tions, and make ſuch orders relative to any of the matters con- 
r che ed in ſuch certificate, as to ſuch juſtices ſhall ſeem meet, and ſhall 


ad may take ſecurity from any perſon or perſons whom the ſame may 
Mcera for his or their due compliance therewith,” 

hon WF.) 3. à gaoler neglecting to deliver ſuch certificate forfeits 50/. if 
ems WF! be a county ae and 200., if any other gaol. 


, ande 

on Certificate referred to in the body of this act. 

I AT the general quarter ſeſſions of the peace, for the 

__ mt, holden at this 

bait of * in the year of our Lord es 

of GW rriificate of in purſuance of the ſtatute in this caſe 
* ad provided, reſpecting the gaol of 


- 22 


6 Term Rep. 373. 
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GAOL AND GAOLER. 


22 & 23 C. 2.e. 20, enadts, that 

Felons and debtors ſhall be kept ſeparate, under 
ties upon the ſheriff or gaoler. 
24 4 2. Co N as, that, 

1. No gaoler ſhall ſell, lend, uſe, give away, ot { 

ſpirituous liquors within any gaol, under a penalty, 

2. Copy of the clauſe Jaſt mentioned, as alſo of 
other clauſes reſpecting the ſame, ſhall be hung up in 
gaol, under a penalty. | : 

32 G. 2.c. 28, enaQs, that 
The clerk of the peace ſhall cauſe a liſt of the fees 
able by debtors, and the rules and orders for the yore 

ent of gaols and priſons, to be hung up in the « 
where the aſhzes or ſeſſions ſhall be held, and ſend 
ther copy to the gaol ; and the gaoler ſhall cauſe the 
to be hung up in a conſpicuous place in the ſaid gaol. 
13 G. 3. c. 58, enacts, that 

Clergymen may be provided to officiate in gaols, 

GC . 20, enacts, that 

Perſons acquitted, or diſcharged upon proclam 
for want of proſecution, ſhall be diſcharged immedia 
in open court, and without fee. 

14 G. 3. c. 59. enacts, that, . 

1. The and ceilings of cells io gaols ſlul 

aped and white-waſhed once in the year at leaſt. 

2. 'That the cells ſhall be kept clean ; and 

3. That they ſhall be ſupplied with freſh air, by ve 
ators or otherwiſe. | 
4. That there ſhall be two rooms ſet apart for the li 

5. That a warm and cold bath, or bathing tubs, 
de provided. 

That this act ſhall be hung up in the gaol. 


7. That a ſurgeon or apothecary ſhall be appointed, 


/ 


maintained in Priſon. 


> 


(F) Þow 


Page 6 | 
, x; WA This privilege, that the defendant ſhall not wage his law, appears to be gu 
the Hole, not becauſe he is compellable to maintain the priſoner, as Lord Coke ſup 
merely as a reward or additional ineitement to the exerciſe of humanity ; and in that fen 
ſeems to be explained by the court in 1 Ld. Rolle's Re „N., where it is ſaid, © thit 
defendant ſhall not in any ſuch caſe wage his law, becauſe it is a work of charity; and 
fore the gaoler has net the ſame remedy for aue thus ſupplied to the priſoner, 
has for the cuſtomary fees due to him, that of detaining him in priſon till payment.-—The 
tot is indebted for this remark to the caſe from Ely above referred to. 
Page 6 
GS © f tf 23 Car. 2.) But ſuch clauſe does not exclude a limitation of the quantity 
quor allowed to each perſon. Lord Loughborough's Obſervations on Eaxliſß Priſons, 31. 


(G) Of the Offence of breaking Gaol. 


The extenſive inquiries of the late Mr. Howard into the fate d 
ſons, have lately excited the attention of the legiſlature to this i 


ihe reader will find a variety of important proviſions, too numerous 
dual in a work of this kind, in flat. 19 Geo. 3. c. 54. 24 Geo. 3. 
2. c. 54, 55+ 31 Geo. 3. c. 46. 34 Geo. 3. c. 84. 


( 


ww - 


— 


GAVELKIND. 


Page 637 


— 


) of the Original, Continuance, and ſeveral 
Properties of this Cuſtom. 


(f the many) For the etymology of the word gavelkind, and the origin, antiquity, and uni- 
ly of this cuſtom, ſee the three firſt chapters of Mr, Robinſon's Common Law of Kent; 
ke alſo Mr. Whitaker's Hiſt, of Mancheſter, vol. 1. p- 360. 


zu if a man has lands of the cuſtom of borough-engliſh, and likewiſe Neweom en 
zu common law; and having two ſons, deviſes the latter to his heir * po . 
wding to the cuſtom of borough-engliſh, the youngeſt ſon ſhall take, Pr Cb. 3 : 
Ihe deviſe ſhall not be defeated becauſe he is not heir at common law, 

der brother being alive; ſince that was probably the reaſon of his 

ng the deviſe, as the latter would have deſcended to him, had 

kother been dead. So, if a man having gavelkind lands, deviſes 

lands to his heirs in gavelkind, all his ſons ſhall take as ſufficiently 

bed by this deviſe, though not heirs by the common law. 

fn) if a man ſeiſed in fee of lands in gavelkind made a gift in tail, Co. Lit. 
aſe for life to F. S., remainder to his own right heirs, it ſeems, all 22. b. 

{es ſhall take by the name of heirs, for the remainder limited to the 2: 31. a. 
heirs of the donor is only a reverſion, he bearing in himſelf during 

le (in judgment of law) all his heirs, and, therefore, the heir ſhall 

it by deſcent. | 

bo, if a man ſeiſed of lands in gavelkind, make a feoffment to the uſe 26 H. 8. 4. 
kmſelf and his wife in tail, remainder to his own right heirs, this re- : __ 

ler all go to the heirs by the cuſtom. For it is the old uſe, and aft 3 
teirs take by deſcent, - their anceſtor having a precedent eſtate of free - Rob. Gav. 
, and not by purchaſe, 119. See 


| Mr. Hai- 
grave's learned notes, Co, Lit. 10. a. n. 3. 27. b. 


E 


kt we muſt diſtinguiſh between a condition in groſs, and a condition Moor, 113. 

ent to a reverſion ; for of the latter the ſpecial heir ſhall take advan- 0. 

though not of the former. A man made a leaſe of land, parcel ' * 

kgh-engliſh, and parcel at common law, by indenture for twenty-one 
Provided that if the leſſor, his heirs or aſſigns, ſhould give a 

| warning to the leſſee that he, his heirs or aſſigns, would dwell 

then the leaſe ſhould be avoided : the leſſor died leaving two ſoos ; 

deſt aſſigned over his part to the youngeſt ; and the queſtion was, 

ther the youngeſt ſon was ſuch a perſon as could give warning, or, whe- 

F the condition was not gone by the ſeverance of the reverſion on the 

d of the father? Manwood and Monſon, Juſtices, were of opinion, 

ihe might give warning, and that the law which ſevered the reverſion, 


or. VI. | Q q has 
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ö GAVELKIND. 


has ſevered the condition alſo ; and ſo for one part, as heir+in bord 
engliſh, and for the other, as aſſignee of the elder brother, (by fla, 
H. 8. c. 34) he ſhall take advantage of the condition. But if 2 
makes a feoffment in fee of borough-engliſh lands on condition, and 4 
having iſſue two ſons, the eldeft only ſhall take advantage of the ch 
tion, for it is a condition in groſs; but in this caſe there was a 
N 150 In the leſſor. . By ; | 
2 x If a leaſe for years be made of two acres, one of the nature of 
fon ob- Tough-engliſh, the other at common law, on condition, and the leſſot 
ſerves, that leaving iſſue two ſons, each of them ſhall enter for the condition br, 


” wr endete for by act of law, a condition may be apportioned. 


this paſſage with another in the ſame book; via. That if a man ſeiſed of lands ex porte n 
makes a gift in tail or leaſe for life, the heir of the part of the mother {hall have the reverſ 
and the rent alſo, as incident thereunto, ſhall paſs with it; but the heir of the part of the 

ther ſhall not take advantage of a condition annexed to the ſame, becauſe it is not inc 
do the 1everſion, nor can paſs therewith. Co. Lit. 12. b. But as this is not warranted by 
caſe cited as an authority for it by Lord Coke, Mr, Robinſon adhe:es to the other opinion as 
agreeable to common reaſon. Robin ſon Gav. 121. 


Rob. Gav. Manwood, in Dy. 316. B. puts this caſe : A man ſeiſed in fee of lu 
231, gavelkind, has iſſue two ſons, and by bis laſt will deviſes the land ty 
| eldeſt ſon, on condition that he pay to the wife; of the deviſor 1000 
certain day ; and he fails of payment; whether the younger may ente 

a moiety on his brother, by a limitation implied in the eſtate? $ 

this doubt is, as Lord Coke obſerves, well reſolved by the following de 
Wellocke v. mination: A copyholder in fee of land deſcendible in borough-eny 
Hammond, having three ſons and a daughter, after a ſurrender to the uſe of his 
8 deviſes the land to his eldeſt ſon, paying to his daughter and each of 
204. 2 Other ſons 40. within two years after his death: the eldeſt fon is adnit 
Leon. 1x4. and does not pay the money ; the youngeſt ſon enters on the land, 
his entry was holden lawful : for though the word paying in caſe 

will may make a condition, yet here the law conſtrues it a limitatio 

which the youngeſt ſon in borough-engliſh may take advantage ; and 

the ſame as if he had deviſed the land to his eldeſt ſon till he made del 

in payment: for if it ſhould have been à condition, then it would! 

| deſcended to the eldeſt, and it would, conſequently, have been u 
pleaſure whether his brothers or ſiſter ſhould be paid or not. 

Rob. Gar. But if a man, having three ſons, deviſe gavelkind lands to his / 
322. ſon, paying, or upon condition to pay to each of his other ſon 1 
| and the deviſee fail of payment, Mr. Robinſon thinks, that the Jon 
fon cannot take advantage of this by entering into a third part, but in 

der to defeat the deviſe, the eldeſt fon ought firſt to enter upon the vi 

agreeably to the determination in the caſe of Curtis v. Woolverfione, 

1 56. where a man having three ſons and ſeveral daughters, de 

nds deſcendible in borough-engliſh to his ſecond ſon in fee, on cond 

to pay 20/. to each of his daughters at their age of 21; and the« 

not paying the money at the time, the youngeſt ſon entered in vs 

name; ſuch entry was holdem ill; for this ſhall not be taken as a li 

tion, but as a condition, it differing from the reaſon of the 

of Wellocke v. Hammond, where had it been conſtrued a covdit 

it had been void and to no purpoſe ; bus it ſhall be expounded 

cording to the common law, where it is not neceſſary to give it a c 
expolition. | 


f | 3 Page 641 
(0ther: have) And in the caſe of Game v. Sims, Lord Coke faith, that if the heir at com- 
uw be vouched for warranty, who vouches the heirs in gavelkind, becauſe of the poſe 
zu, they all ſhall vouch over, and what is recovered in value ſhall go only go the heirs in 
kind, So, if two be vouched where one has nothing, and they vouch over, the recovery in 
| goes only to him who had the intereſt. Cro Ja. 218. Aud of the ſame opinion, both as 
irs in gavelkind and borough-engliſh, was Holt, C. J. in the caſe of Page v. Hayward. 

Gay, 131. ; 


Three men levied a fine with a warranty for the heirs of them all; 24 E. 3. 66» 


court doubted whether they ſhould receive it, for that the warran- >: Fitzh, 
khould be for the heirs of one in certain; but becauſe the land Bro, Fines. 


;garelkind, and the conuſors heirs by the cuſtom, the court received 65, 


ü ie the 4vife) But authorities are not wanting to ſhew that this preſumption falls 
dy upon evidence of the commiſſion of the act of” fornication itſelf, though the de- 
un of it be not made in this publick manner. Rob, Gay. 165., and the authorities there 


uced. | a 

5 | Page 642 
lar bert in of ) There is no caſe in the books to warrant this opinion of Mr. Lambard; and 
yoblervable, that the word weflu is not in the edition of the book referred to, viz. the Caſta 
printed by Tottel; nor in a manuſcript copy of that record fairly written on vellum@amongſ(t 
fletion of the old ſtatutes in Linco/n's- Inn Library, But were Mr. Lambaid's the right read- 
nte & might, as Mr. Robi ſon obſerves, bear ſome doubt whether he has not put too ſtrong. 
terpretation on this word; for an eſtate veſed, by no means imports that the tenant has a 
in deed, but only that the eſtate is not in abeyance or contingency ; and undoubtedly 
late % in the heir at law immediately on the death of his anceſtor, which is before entry 
da (cilin in law. Dut let the proper ſenſe of this ſingle word be what it will, it can ſcarce- 
ſuficient to add ſo unreaſonable a qualification to the cuſtom, as that the laches of the huſ- 
h of u gaining an actual ſciſin by entry, ſhall prejudice the wife, without a ſtrong uſage accord- 
« Rob, Gav. 171, 2. ; > 


gavelkind) Rob. Gav. 234. 


ue pazticulaz Caſes which have been adjudg⸗ 
wid | ed relating to this Cuſtom. Dy 
age 043 


len ſeiſel) But where a truſt of gavelkind lands is executory, and to be carried into ex- 
kn by a court of equity, that court will direct the conyeyance to be made according to the 
of the common Jaw, and not according to the cuſtom. Roberts v. Dixon, 1 Atk. 607. 
208 | arkey v. Starkey, infra, tit. Ujes and Truſts (H), S. P. 
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5 GRANTS. 


_ 


the 
in bi | Page 644 4 
$ alin word) The legal import of the word © grant,” and its operation in conveyances of et- | 


n ſee-ſimple, in gifts in tail, and in leaſcs for lives and for years, is explained by Mr. 
od n his very learned note upon Co. Lit. 384. a. 


unde by! can) That is, a mere occupant ; for according to Lord Coke, Co. Lit. 388., if 
a com u named in the grant of a rent pur autre vie, they [hall take, Dy. 186. in marg, 1 


155. Mo, 623. 664. Godb. 172. 
Qq 2 (C) That . 


596 | ; GRANTS. 
(q) What Name or Deſcription of the Grant 
8 or Grantee will make the Gꝛant ceztain enouy 
. = | 3 Hargrave's note upon theſe caſes 82 Co. Lit. 3 b. | 1 


) Df what Intezeſt in the Gzantoz he may d 
| 5 poſe: And herein, 


( Tbe common'law) See Mr. Juſtice Buller's comment upon the doctrine of maintenance 
Term Rep. 340. and ſee the cales on*this head in tit. Aſignment. ; 


8 * * 


) Pow gꝛants are to be expounded: And herei 
Page 665 | 


(Grants are) Words ſhall always operate according to the intention of the parties, if by 
they may: and if they cannot operate in one form, they ſhall operate in that which by las ſal 
feftuate the intention. Cowp. 600. For the judges have more conſideration of the ſubſſ 
namely, the paſſing of the eſtate, than of the ſhadow, namely, the manner of paſling it 
Lev. 372. Hence, a deed made to one purpoſe, may enure to another; if meant for a relg 
it may amount to a grant of the reverſion; or e converſe. Touchſt. 82. Goodtitle v, } 
-Cowp. 597.; fo, if meant fora releaſe. Roe y, Tranmer, 2 Wilſ. 75,, or grant, Oſm 
Sheafe, 3 Lev. 370., it may operate as a covenant to ſtand ſeiſed. A conveyance by 
and releaſe, having the word * grant” in it, may take effe& as a grant and aſſignment, and 
a leaſehold intereſt. Marſhall v. Frank, Gilb. Eq. Rep. 143. Pr. Ch 480. Doe v. Will 
'r H. Bl. 25. Anda deed intended as an appointment to uſes may, having the words « 
and appoint” in it, operate as a grant ſoas to paſs a reverſion. It is not neceſſary that the 
« grant“ ſhould be uſed in a grant ſo long as the intention to grant be manifeſted in the 6 
Shove v. Pincke, 5 Term Rep. 128. But in expounding a giant according to the intent, it 
be done according to the intent at the time of the grant ; as, if I grant an annuity to J. S. untilh 
promoted to a competent benefice, and at the time of the grant he is but a mean perſon, 
terwards is made an archdeacon, yet if I offer him a competent benefice at the time of the 
the annuity cesſeth. Cro, El. 35. Tre Be 


Athrington Where the grant of a rectory from the crown contained an exce; 

—.— of of all advowſons of the reQories, vicarages, and churches belonging to 

1 H. Bi. Premiſes, it was holden, that a perpetual curacy belonging to the ref 

418. was not included in the exception, but paſſed by the grant; for a cont 

conſtruction would have ſevered the nomination of the curate from the 

out of which he was to be ſupported ; would have made it queſtionable 

was to maintain him, and left the ecclefiaſtical court deſtitute of me 

do compel ſuch maintenance by ſequeſtering the profits of the living, 
Page 667 | j 


(The :ffice) In 3 Leon. 60. it is ſaid that the habendum ſhall never introduce one whoisa# 
ger to the premiſes to take as grantee, but he may take by way of remainder, 


(If aprebendary) Touchſt. 91. 3 Atk, 82. Therefore an heir-loom, though neither land 
tenement, but a mere moveable, yet being inheritable, is comprized under the general 
hereditament ; and a condition, the beuctit of which may deſcend to a man from his ancelk 
alſo an hereditament. 3 Co. 2. | 


Page mm 
(Ai. ſcams agreed) See Hargr note 2 Co. Lit. 12. b. 13th Edit. 4 
| — 8 — 1 


— — — 


Page ere GUARDIAN. 


(4 (a) dias) 80 in the Reman law, the px or authority of the tutor, was exe 
only for the benefit of the min r. laced fas, _y N 


1 


GUARDIAN. 597 | 


The cur ator; were not appointed, except in particular caſes, till the minor attained the age of 
'+ Before that time he was under the care of perſons called tutores, 10 


It 


1 = 


\\ Che ſeveral Kinds of Guazdiang ; And 3 


(by the flatute) See Hargr. note on this paſſage. 
| 


Page 673 


Sg 3 Page 674 
[But this ſort) See Mr. Hargrave's note on this ſpecies of guardianſhip, Co. Lit. 74. d. n. 11, 
ju | | 
i. By the common) See 1 P. Wins. 260 9 Mod. 142, Hargr, Co. Lit 39. b. n. 6. 


P 
(bd nber Sec Mr. Hargr. Co. Lit. 74. b. n. 13. age 675 


4. Guardian) As to guardianſhip by nurture, Mr. Hargrave obſerves, that it only occur. 
re the infant is without any other guardian; and none can have it except the father o 
der. $ E. 4. J. b. Br Guard.) 3 Co. 38. It extends no farther than the cuſtody and 
ment of the infant's perſon, and determines at fourtren, in the caſe both of males and 
ales, Lord Chief Baron Comyns indeed nefers to Fleta, as if, according to that ancient 
a, grandfathers and | Fw grandfathers mi. ht be guardians by nuitme; 3 Com. Dig. 421.3 
the paſlage cited doth not point at this ſpecies of guardian, it deſctibing the patria potefias 
peneral, and being apparently borrowed trum the text of the Roman law ; nor will 5 
leaſt application to guardianſhip, as our own law regulates it, Hargr. note 13. Co. Lit. 


b. 

\ Page 676 
[ſhe 12 Car. 2.) Other perſons are alſo diſabled, See the 9 & o W. e. 32., and the ſtatutes 
ative to the qualifications of officers. See alſo Swinb. part 3. H 10. | ; 


(2 Thot though) But though a teſtamentary ęuatdian ſhall have the cuſtody of the infant's 
ul eliate, a Icaſe granted by him of tuch cſtate is abſolutely void. Roe v. Hodgſon, 2 Wilf. 


In 135. 
. ms Ate 
6 That this) Melliſh v. De Coſta, 2 Ark. 15. ge 977 


(lg. 4% if) 1 P. Wms. 704. 1 Vez. 160. Ex purte Lady Ann Brydees, H. T. 2791. (a) It 
Il not remove a mother on account of her being married to a ſecond huſband, even t 
& bc deviſce in remainder of tne real eſtate. in caſe the infant ward thould die without iſſue. 
gen v. Dillon, 4 Mod. 135. 3 Br. P. C. 341. Mclith v. De Coſta, 2 Atk. 15. See top 
IWooddel. 461. ler | 
11. That as the ſlatute declares the guardianſlyp ſha} continue till Mendes v. 
weny-one, if ſo preſcribed by the father, it ſhall not be determined Mendes, 
boner even by the marriage of the infant. 5 | 
12. Though a natural daughter hath been holden to be within the Rex v. 
due of 4 & 5 P.t9 M. c. 8. yet natural children are not within this Cornelorth, 
ue. But though not within this laſt ſtatute, the court of Chancery Ward v. 
noi il adopt the nomination of the father, without referring it to a Maſter, Sr, Paul, 
ales ſome objection be ſtated to the perſon named by the father. And 2 Br. Ch. 
bough a grandfather (a) cannot appoint a teſtamentary guardian for his ew fd 
pudſon, yet if he leave him an eſtate upon that condition, and the father hum v. 


Woot ſubmit to it, it will work a forfeiture, Peckham, 
there cited. (e) Blake v. Leigh. Ambl, 306. 


3 appointment of a ckanenug guardian by x, mother is abſo= fg 
; | Edwards, 3 Alx. $19. 


14. If a father diſpoſe of the cuſtody of an infant by deed, ſuch gif- Ld.Shafteſ 
Pliznn may be revoked by will. But if there be a covenant is the Halen 
9 a 
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4. 1 GUARDIAN. 1 


- Swinb. p. 3. 15. As the ſtatute preſcribes no particular form of appointment, i 1 hi 
, immaterial by what words the guardian is appointed, provided the fa | 


| Pape 679 


ſhould appear that he did not know that ſhe was ſo ; Herbert's caſe, 3 P. WM.. 116.; and the 
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Finch deed (5), that the father will not revoke it, a court of equity will un Whe 


\- Rep. 323. it aſide unleſs the truſt be abuſed, nk 
(65) Lecone v. Sheires, 1 Vern. 44%. : | | 4 


intent be ſufficiently apparent. 


(C) By what Authority Guazdians are appointel 
And herein of the proper Juriſdittion in refra | 
ing and puniſhing Abuſes by Guardians, anW) 
others, in relation to Inkants. 9255 


5 & clearly) This juriſdiction of the court of Chancery, in the caſe of infants, Mr. Harga [The 
conceives to have 1 in uſurpation, the arguments in general adduced in its ſapport bei fend | 
very weak and inſufficient, and its commencement of a very late date. Co. Litr. 428. note 

But ſee a very able attempt to reſcue it from this aſperſion by the learned and ſpirited anne 
on the Treatiſe of Equity, Fonbl. Eq. Tr. 228. note a. | | 


. 


(And as the) Pre. Ch. 106. 2 Ld. Raym. 1334. 1 P. Wms. 703. 2 P. Wms. 112 6661. 1 
Was. 116, 118. 154. 1 Vern. 442. Caf. Temp. Talb 58. + Stra. 168. 2 Str. 982, 
Atk. 395. (6) A guardian app inted by the court is competent to conſent to the marriage 
an infant. Ex parte Birchell, 3 Atk. 813. But a petition that a guardian may be afligng 
unleſs to carry on a ſuit or protect an intereſt, muſt be purſuant to the ſtatute. ' Ex paris Becks 
1 Br. Ch. Rep. 556. (e) It is now ſettled that an order of maintrnanees may be made upon 
petition without a bill, though a different practice ſeems to have once prevailed, Ex ja 
Kent, 3 Br. Ch. Rep. 88 Ex 2 Salter, id, 300. In allowing maintenance the court » 
attend to the circumſtances and ſtate of the family; as, where there is an elder ſon, and young 
children who have no proviſions it will allow a more ample maintenance to the guardian of 
eldeſt ſon, that he may be enabled to maintain the younger childien. Hervey v. Hervey, 4 
Wms. 21. Pierpoint v. Lord Cheney, 1 P. Wms. 493. Petre v. Petre, 3 Atk. 511, 1 
v. Garvan, 1 Vez. 160 And it will in ſome caſes allaw the principal to be broken in upon 
the maintenance of the infant, Barlow v. Grant, x Vern, 255. Hervey v. Hervey, 4 P. Wi 
21. (4) If a man marry a ward of the court without conſent, he will he committed, though 


muſt be a proper ſettlement made on the wife before the contempt can be cleared, Stevens ih 
Savage, 1 Vez. jun. 154. Ys £57 


Fd 


Duke f The court will interpoſe, too, even againſt that authority and diſer 


i429 gp tion which the father hath in general in the education and manageme 
fed; of his child; d fortiori, it will interpoſe againſt perſons who dei 1 
Butler v. their whole authority from the father: and therefore, although it can 
Freeman, remove a teſtamentary guardian, or conſider his conduct a contemp 


Ambl. 302. unleſs the infant be a ward of the court (a), yet it may impoſe ſuch 
1.4, Shaftſ- ii ill . , 292 . of 
bury's caſe, triction as will preyent him from prejudicing the intereſts of ü 
2 P. Ws. ward (3). N 1 

117., and - . : 

Potts v. Norton, in note (1) 110 of Mr. Cox's edition of that book. Powell v. Cleaver, 34 

Ch. Rep. 499. But qu. if fuch child ſhould not be a ward of the court? Ex parte Warne, 

Bi. Ch Rep. 101, () Goodail v. Harries, 2 P. Wms. $61. (5) Foſter v. Denny, 2 Ch. 

23). Roach v. Garvan, 1 Vez. 60. 


(But it ir) The right alſo of appointing guardians of the perſonal eſtate, and if there u ! 
other guardian by tenure or otherwiſe, of the perſon, is claimed by the eccleſiaſtical,courts, i 
ſeems warranted, within the province of York, by immemorial cuſtom, Swinb. 210. 4 Bu 
E. L. 103. This claim hath however in modern times been treated as a preſumption, a 
power hath been confined merely to the appointment of guardians ad, lite. 3 Atk-/b3'- 
Burr. 1436. Co. Lit. 88. b. n. 16. # * N * 


When, from a defect of the law, the infant finds himſelf wholly Co-Lit. 88. 


| not 
corided with a guardian, he may ele& one himſelf. This may hap- b. u. 16. 
u either before fourteen, when the infant has no property ſuch as at- 8 
35 a guardianſhip by tenure, and the father is dead withont having exe- 
"YR 


ied his power of appointing a guardian for his child, and there is no 
her ; or after fourteen, when the cuſtody of the guardian by ſocage 
minates, and from the want of the. father's appointment there is no 
fer ready to ſucceed to the truſt, and to take care of the infant or his 


- 


UL 


* 2 nad 
11. 


7 Of the Mannez of appointing and admitting 
5 a Guardian. 1 
580 


[The reſpeive) A perſon who is reduced by age or infirmities to a ſecong infan alſe 
end by guardian. Pr. Ch. 429. ca! * * | 


% 


_—_ 
- 


E what Time the Autho ity. of a Guazdian 
ccaſes, and what Acts will determine it. s 
age 681 


[if o feme infant) I Vez. 91. Though the court of Chancery cannot appoint a guardian after 
wuge, yet it will not determine a guardianſhip, or diſcharge any order made tor a guardian 
uſe of marriage. Roach v. Garvan, 1 Vez. 159- | „„ 


6) What Things a Guardian may lawfullp do, 
e Ae e Nek , 


nes in his edition of Co. Lit. note 1. 89. a., that though this laſt -caſe * may remove all 
ubts about the legal right of an infant of the moſt tender age to preſent, ſtill it remains to be 
x) whether the want of diſcretion would induce a cou:t of equity to control the exerciſe, 
a preſentation is obtained from the infant without the concurrence of the guardian.“ 


(if a guardian) Exceptions cannot be taken to an infant's anſwer, Stradwick v. Pargiter, 
wb, 338. Nor will an infant's not replying to an anſwer, be an admiſſion of the fats in the 
let, as in the caſe of an adult, for an infant can admit nothing. Legard v. Shctiteld, 


Atk. 377. | 
377 Page 6 8 


| | Page 6 
[4 prardjian) Where the committee of a lunatick inveſted part of the lunatick's perſonal 
tate in a purchaſe of lands made in the lunatick's name; it was holden, that he had exceeded 
* power, by changing the perſonal eſtate into a real, and thereby defeating the next of n 
b fayour of the heirs at law; and therefore the court decreed, that the purchaſed lands ſho 
ſold, and the money divided 3 the next of kin, according to the ſtatute of diſtributi- 
m. 2 Vern, 192, Awdley and Awdley. A guardian cannot change the nature of the ward's 
thte, unleſs by ſome act manifeſtly for the ward's advantage. Tullitt v. Tullitt, Ambl. 370. 


f 1 ; 
nel, terefore, where an eſtate in mortgage deſcends to an infant, the dian muſt not let the 
» ltereſt run in arrear to increaſe the perſonal eſtate, but ſhould dns apply the profits of the 


* 


Mte to keep it down. Jennings v. Looks, 2 F. Was, 474. 


edt © GUARDIAN. if 599 


{41 the authority) See acc. Arthington v. Coverley, 2 Eq. Ca. Abr. 618. Mr. Ha 
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HABEAS CORPUS. 


cz Of the Jnfant's Remedy againf his Gur, 
** "1K „aun for Abules by him. 9 800 8 
age 3 


(If grardian accept) So jealous are courts of equity of the influence. ariſing from th; 
tion, that they will in general reſcind any tranſaction between php mbar ul u of w 
caſes referred to  ſopr. tit. Fraud, 306. . 


1 | | 

(If @ guardian, after). P. 9 Car. C. B. on the areyment of the caſe of Blyndell . 3. 
commonly called the earl of Nottingham's caſe, Juſtice Barclay ſaid, that he whom Lord 
in this caſe. calls an Abator, muſt be taken for a diſſeiſor, as he had actual poſſeſſion by 
poſſeſſion of the guardian. Lord Nott. MSS.—Sce Cro. Car. ;02. Lit. Rep. 372. 1Y; 
35. 80. Co. Lit. 27x, a. n. 2. 13th edit. | . 


6 0 (1) Of obliging a Guardian to account, and yy 
A - Allowance he ſhail have: 
Page 687 


By the (a) common) 1 P. Wms. 119. The court of Chancery will permit a ſtranger to« ary 
in and complain os the guardian and abuſe of the infant's eſtate, Earl of Pamfie 8 


Windſor, 2 Vez. 484. pol 

of | 
Page WO? | | gn A hy 
Vor. UII. Habeas Corpus. Wi 


Ren v. Rey- IJ F an apprentice of the age of eighteen voluntarily enter inta the 

| * ſervice, his maſter is not entitled to ſue out a haheas corpus to | 
Rep. 497: him up. The writ of habeas corpus can be taken out only at the ink 
bolt a party who is in cuſtody, or with his conſent, but here, the app 
| tice is not in cuftody. 1 


(A) Of the Nature and ſeveral Kinds of { 


| N is likewiſe) Where u defendant charged with proceſs out of B. R. is removed hh 
.claration to the Fleet priſon, the plaintiff in order to enable himiclf to declare againſt his 
B. R., muſt remove him there by this writ; otherwiſe his proceeding muſt be in C. P. 
dock v. Fletcher, Barnes, 384. Reaſley v. Smith, id. 402. If defen ant be remorel 
declaration delivered, the plaintiff may proceed where he hath declared. ' Aſh v. Day, 


84. 
This writ doth not lie for the plaintiff in an inferior court to remove the body of the c 


dant into B. R. to anſwer to a new aftion there for the ſame debt. Melſome v. Gull 
Cop. 116. If a defendant is in cuſtody at the ſuit of the crown, he cannot be turned one 
"a habeas corpus to another priſon at the inſtance of a private perſon for debt, on an allegation 
© a pardon by ad of parliament, but it myſt be by ſuggeſtion on record, that the crown may! 
verſe it. Rex v. Pawlett, Andr. 274 A prifoqer in the Fleet for contempt in the Buche 
in not paying a debt to the crown, may be brought into B. K. by babeas corpus, and furrent 
ed to the maiſhi], in diſcharge of bail in another cauſe, and cannot be remanded to the 
on motion; but a habeas corpus mult be brought from the Exchequer, which the marſhal wil 
turn there, and they will remand to the Fleet. So, in civil cauſes between ſubject and ſobj 
and in criminal caſes at the ſuit of the crown, Chitty's caſe, 1 Wilſ. 248. too the e 
of the bail of Boice and Sellers, 1 Str. 641. A babeas corpus may be had to bring up an in 14. 
ſed man, or a ſoldier, in diſcharge of bail; but as ſoon as he is ſurrendered and committeh tn 
will be diſcharged. Bond v. lſaac, 1 Burr. 339. „ e 
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_ -HABEAS CORPUS. 601 


There are alſo) And this writ as well as the habeas corpus ad reſpondendum ſhould be directed 3 
ualden of the Fle 4, or keeper of any inferior priſon, returnable at a day certain in count. 
W's Pr. 170, 171. * 8 I 


a1 


of war, and not detained there as a priſoner, beeauſe there was no affidavit of his having 


lt will not be granted to bring up a priſoner of war; the uſual way of obtaining the 
ence of ſuch a witneſs, is by order from the ſecretary of ſtate, Furley v. Newnham. 


gl. 419- 1 


3) Of the Habeas. Corpus ad Subjiciendum : And herein, 
{But not withflanding) See Wilkes's caſe, 3 Wils. 172. Wood's caſe, 2 Bl. Rep. 745. 3 C. 
Page 4 


Page 

ien ! Notwithſtanding this deciſion, a doubt having ariſen in my Lord 6a 
+, whether the court of King's Bench could iſſue an attachment againſt a peer ducing the ſit- 
of Parliament, and execute it upon him only for a contempt fy iber court, the quelition was 
wed in the Houſe of Lords, and after ſome debate, that Houſe reſolved, that neither privi- 
ve of peerage, nor of parliament, extended ſo far as to exempt a pcer or lord of parliament 


[Hence it vas) Set acc. 2 Burr. 856, 


V. 8 Jan, 1757. 1 Burt, 631. 4 | 


A huſband is entitled to a habeas corpur for his wife ; and though it be Rex v. 
weſted by affidavit that articles of ſeparation bave been executed be- Mary Mead. 


ten them, yet the court will not therefore ſuperſede the writ, or diſ- 4 2 
the aſe with the production of che party. , JamesWin- 


ton, 5s Term Rep. 89. 


ak. Y the 31 Car.) Admitted in caſe of felony by Lord Camden, 5 Wils. 158. 11. Sc. Tr. 
bet it is ſaid in Lord Montgomery's caſe 10 Mod. 334. that a commitment for treaſon general- 
» good. And ſo it was holden in Sir W. Wyndbam's cafe, 3 Vin. Abr, 530. Str. 2. A 

amitment fox a libel generg/ly is good. 3 Will, 158. 11. St. Tr. 304. = 
age 8 


2 (Aud it is further enacted p. J.) For upon the alarm of any dangerous conſpiracy againſt the 
INBrermmecnt ; it hath been uſual to ſuſpend the operation of this clauſe of the ſtatute by. paſſing 
| aft to empower his Majeſty to detain for a limited time perſons committed by the privy- 


tried by any judge or juſtice of the peace without order from the council ſigned by fix of the 
mbers, See 34 Geo. 3. c. 54. , FL 
Page 9 


(H the (0) And if not ſigned, it need not be obeyed. Rex v. Roddam, Cowp, 672. 


(The method) But it hath been ng vos that a return muſt be made to the f writ, elſe an 
tachment will iſlue immediately, Rex v. James Winton, $ Term Rep. 89, 


* Page 11 
) ©, If any reaſonable difference ? | 
2 | : Page 12 
N (Rulyard an attorney) A return that © he had not at the time of receiving the writ, nor hath 
het lnce had the body of A. B. detained in his cuſtody, ſo that he conld nor have her, &c. is bad. 
rend v. James Wititon, 5 Term Rep. 89. See an obſervation on the kind of certainty required 


theſe returns, Dougl. 159.—If the power of commitment be at common law, it is not ne- 
ly to ſtate it in the return. In Croſby's caſe, 3 Will. 188., 2 Bl. Rep, 754, the power of the 
aker of the Houſe of Commons was not alleged. Doug}. 156. arg. | 

| Page 14 
{fad thougb) Where there is a conviction, the court will not diſcharge on the warrant of com- 
ment without having the convifion before them. Rex v. Elwell, Bart. 2 Str. 796. 


= Ez, 


| was refuſed to bring up a perion who was in the capacity of a common failor on board a 


| ſerved with a ſubpoena, and being willing to attend. Rex ». Roddain, Coup 672. 


bm paying obedience to a writ of Fabeat corpus directed to him. See I. ords Journals, 7 Feb. 


Page 7 


uacil fox high-treaſon; ere of treaſon, or treaſonable practices, who ate not to be balled 
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Fage 15 : | 
Fage on the ren) In diſpoſing of the party, the court will exerciſe their diſcretion po 
circumſtances of the particular caſe before them, A young lady, a minor, who was man; 
ble, and lived wich her rdian, was brought up by a habeas corfres taken out by a man 
claimed her as his wife : the denied the marriage, and expreſſed a wiſh to remain with her 
dian, which the court ordered, and hearing that the man had a deſign to ſeize her, ſent atly 
home with her to protect her. Rex v..Clarkſon, 1 Str. 444. A child fo young as to be j 
pable of exerciſing any judgment of its own, was delivered by the court into the cuſtody d 
legal guardian appointed by the father's will. Rex v. Johnſon, 1 Str. 579. 2 Ld. Rayn, | 
S. C. On a habeas corpus ſued out by a father in order to have his ſon, an iofant, who wa; þ 
by an aunt, delivered to him, the court having conſulted the boy's inclinations, and entutzy 
a bad opinion of the father's deſign in applying for the cuſtody of the child, refuſed to gut 
up to him. Rex v. Smith, 2 Str. 982. A young lady of full age having been decoyed fun 
father in order to be martied to a mean perſon, and brought back by the father's means u as cor 
houſe, a habeas corpus was ſued out by one of the decoyers; but upon the court being told by | 
pay. ra that ſhe was deſirous of going back to her father, they ſaid ſhe was at liberty h the ay! 
ſo. x v. James Clarke, x Burr. 6066. On a bahnt corpus by the father of a kept mil i to £x2 
1 eighteen, diiected to her keeper, the court diſcharged her from all reſtraint, and gay ; 
iberty to go where ſhe pleaſed, Rex v. Sir Francis Delaval, 3 Burr. 1434. On a bade 
by a huſband for his wife, it appeared that articles of ſeparation had been executed between 
in conſideration of money received by the huſband, who had alſo covenanted not to molef 
wife, or any one with whom ſhe might live: the court held this agreement a formal renw 
tion by the huſband of his marital right to ſeize her, and force her back to live with bim, 
told the lady that ſhe was ats liberty to go where, and to whom ſhe pleaſed. Rex v, M 
Mead. 1 Burr. 542. So, where the wife had fied to her on family for protection from herl 
band who had vſed her very ill, and upon her appearance on the return of the writ ſhe f 
the peace againſt him, the court refuſed to deliver her up to him, Anne Gregory's cal 
Burr 1991. Where a defendant was brought up from the Admiralty, there charged with 
bezzling the goods of a ſhip; on affidavit of a cauſe of action on a note in B. R., that cout 
him from the Admiralty, and delivered him into the cuſtody of their marſhal, for the caul 
the Admiralty court, they ſaid, might as well be followed in an action of tiover. Rutherf 


v. Scott, 2 Str. 936. A perſon committed by a ſecretary of ſtate to the cuſtody of a meſ amen 
on ſuſpicion of high treaſon, and kept there two years, was diſcharged, becauſe the Atton den 
. General would not undeitake to proſecute diteftly. Rex v. Fitzgerald, 1 Wil 254. yu 
cannot remand a perfon to the cuſtody of aking's meſſenger, but muſt commit him to their edn 
Thal. Rex v. Dr. Shebbeare, 1 Burr. 460. Where a ſane perſon confined by her huſband} y afhc 
mad-houſe, was brought up, and intended to demand the peace, but had not articlsm law a 
ſtampt, the court permitted her to go away with a friend, he undertaking to produce nbl, 
Rex v. Turlington, 2 Bur 1115.——On a habeas corpus returnable before the chief juice the av 
commitment by another judge is good, without amendment of the return, Merehe lice ? 
Hulls, Barnes, 20,—The Common Pleas cannot commit to the Fleet a priſoner ont ner 
dice s warrant, for want of ſureties on an indictment of baſtardy, or on excommunicato « ind v 
out of Chancery, returnable in B. R. or on an extent out of the Exchequer, but muſt f f aa, 
"him. But perhaps they might do fo, if he were committed only on Exchequer proceſs, ma defot 
cognizance forteited at ſeſſions. Ex parte Martin, Barnes, 223. | | | the 

in the year 1759, the above act of the 31-C. 2. c. 2., came under diſcuſſion in both Hou th 
Pailiament, upon the following occaſion: A gentleman having been impreſſed beſore the calls, wet 
miſſiogers under a pieſſing act paſſed in the preceding ſeſſion, and e080 in the Savoy, enf 
friends made application for a writ of habeas corpus, which produced ſome heſitation, and « ud ne 
culty; for, according to the above ſtatute, the privilege iclates only to perſons committed laid 
criminal, or ſuppoſed criminal matters; and this gentleman did not ſtand in that predicane reſtr 
Before the queſtion could be determined, be was diſcharged, in conſequence of an appi refy 
to the Secretary at War; but the nature of the caſe ſeeming to point out a defect in the ed to 
a bill for giving a more ſpeedy remedy to the ſubject upon the wiit of bateas corpus, was pie pr 
ed, and preſented to the Houſe of Commons. It imported, that the ſeveral proviſions mad —9 
the above act of 31 Car, 2. for the awajding of wiits of habeas cor pus in caſes of commun mm 


or detaiger for any criminal or ſuppoſed criminal matter, ſhould in like manner extend ts 
caſes where any perſon, not being committed or detained for any criminal or ſuppoſed es «gal 
matter, ſhould be cohfined, or reſtrained of bis or their liberty, under any colour or prels 
whatſoever; that upon oath made by ſuch perſon ſo confined or reſtrained, or by any other 
- Jon on his behalf, of any actual confinement or reſtraint, and that ſuch confinement or el 
to the beſt of the Knowledge and belief of the perſon fo applying, was not by yiitue ef 
commitment or detainer for any criminal or ſuppoſed criminal matter; an habeas corpus Wes 


o dhe perſon or ,pexſops ſo confining or reſtraining the party, ſhould he granted in the 
manner ag is direcied, and under the Lame penaleies bs are provided by the El. af in b. ® 0 


* 


* 


 HABEAS/CORPUS.. 


) of the Habeas Corpus 20 faciendum | 2 | recipien- 


dum. 


HIS writ is commonly called a habeas corpus cum cauſes, and is Jter. 1. 
grantable at all times of common right, whether in term or vaca- — 305. 
without motion in court. | | 
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s committed or detained for any criminal or ſuppoſed matter; that the perſon before 
p the party ſhould be brought by virtue of an babeas corpus. granted in the vacation-time un- 
the authority of this act, might and ſhould, within three days after the return made, pro- 
ito examine into the facts contained in ſuch return, and into the cauſe of ſuch confinement 
xeſtaint, and thereupon either diſcharge, or bail, or 1cmand the party ſo biought, as the 
hould require, and as to juſtice ſhould appertain. The reſt of the bill related'to the return 
he mit in three days, and the penalties upon thoſe who ſhould neyle& or refuſe to make the 
n, or to comply with any other clauſe of this regulation. See the bill, and the arguments 
ad againſt it, in the Appendix to Vol. 5. Debrett's Debates, from 1743 to 1774. The bill 
ſoon paſſed by the Commons; but in the Houſe of Lords, it was thrown our at the ſecond 
ling, and the judges were ordered to prepare a bill to extend the power of granting writs of 
ur corpus ad ſubjiciendum in vacation-time, in caſes not within the flatute of 31 Car. . A; 
Ithe judges of his majeſty's courts at Weſtminſter, and to provide for the i ving of proceſs 
ation-time to compel obedience to ſuch writs; and that in preparing ſuch bill they take 
pconfideration, whether in any, and what caſes, it may be proper to make proviſion that 
truth of the facts contained in the return to a writ of babeas corpus may be controverted by 
üs or traverſe, and ſo far as it ſhall appear to be proper, that clauſes be inſerted for that 
ſe, and that they Jay ſuch bill before the Houſe in the beginning of the next ſeſſion of 
lament, The matter, however, was never reſumed. / 
hen the above bill was before the ,Lords, the following queſtions were propoſed to the 
;— 1ſt, Whether in caſes not within the act of 31 Car 2. c. 2., writs of babens corpus ad 
wedum, by the law as it now ſtands, ought to iſſue of courſe, or upon probable cauſe verifi- 
ly affidavit ?—-2d, Whether in caſes not within the ſaid act, ſuch writs of ei, corpus, by 
ay as it now ſtands, may iſſue in vacation by fiat from a judge of the court of King's Bench, 
nble before himſelf i zd, What effe& will the ſeveral proviſions propoſed by this bill, as 
the awarding, returning, and proceeding upon returns to ſuch writs of babeas c1p14, have in 
ice? and how much will the ſame operate to the benefit or prejudice of the ſubjeQ ?—4th, 
er at the common law, and before the ſtatute of babe corpur in the 31ſt of King Charles 2. 
and which of the judges, could regularly iſlue a writ of babeas s ad. ſubjiciendum in time of 
ation, in all or in what caſes particularly ?—5th,' Whether the judges at the common law, 
tefore the ſaid ſtatute, were bound to iſſue ſuch writ of babear corpus in time of vacation, 
the demand of any perſon under any reſtraint ? or might they refuſe to award ſuch writ, 
thought proper th, Whether the judges at the common law, and before the ſaid ſta- 
were bound to make ſuch writs iſſued in time of vacation returnable immediate and could 
enforce obedience” to ſuch writ iſſued in time of vacation, if the party ſerved therewith 
ldneple& or refuſe to obey the ſame, and by what means?—yth, Whether, if ajudge, before 
aid ſtatute, ſhould have refuſed to grant the ſaid writ on the demand of any perion under 
teſtraint, had the ſubject any remedy at law, by action or otherwiſe, againſt the judge for 
tefual ? =8th, Whetherin caſe a writ of babras corpus ad n at common law be di- 
* to any perſon returnable {mmedra/?, ſuch perſon may not ſtand out an alias and pluries ba- 
ut, before due obedience thereto can be regularly enforced by the courſe of the common 
och, Whether the ſaid ſtatute of 31 Car. 2. and the ſeveral proviſions therein made for 
mediate awarding and returning the writ of babeaus corpus, extend to the caſt of any com- 
d againſt his will, in time of peace; either into the land or ſea ſervice, without any colour 
authorwy, or to any aal of impriſonment, detainer or reſtraint whatſoever, exce 
vol commitment or detainer for criminal, or ſuppoſed criminal matters roth, Whether, in 
whatſoever, the judges are ſo bound by the facts ſet forth in the return to the writ of 
rr, that they cannot diſcharge the perſon brought up before them, although it ſhould 
ar moſt manifeſtly to the judges, by the — 
We in fact, and that the perſon ſo brought up is reſtrained of his liberty by the moſt unwar- 
Me means, and in direct violation of law and juſtice ?—The third queſtion was wayed at 
equeſt of the judges. Upon the firſt queſtion they all delivered their opinions in the very 
words, that in caſes not within the act of 31 Car, 2., writs of babea: corpus yg 
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and moſt undoubted proof, that ſuch return 
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' HABEAS CORPUS. 


By the ſtatute of 43 Elia. c. 5. it is enacted, That no writ of 
6 beas corpus, or other writ to remove any cauſe depending in an infer 
* court, having juriſdiction thereof, ſhall. be received or allowed | 
« judges or officers of ſuch court, but they may proceed therein, ore 
„ if no ſuch writ were ſued forth or delivered; except the faid vrt 
delivered to.ſuch judges or officers before the jury have appeared, 
* © one of them is ſworn.” And by 21 Fac. 1. c. 23. f 21; 4 90 
of habeas corpus, certiorari, or other writ, except writs of error, ot 
& taint to ſtay or remove any cauſe depending in an inferior court of 
cord having juriſdiction thereof, ſhall be received or allowed 
* judges or officers: of ſuch court, but they may proceed therein, 
except the ſaid writ be delivered to ſuch judges or officers, before if 
& or demurrer joined in the faid cauſe ; 0 as the ſame be not joir 
„% within fix weeks next after the arreſt or appearance of the del 
« dant.“ | 


This 
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dum, by the law as it now ſta ds, ought not to iſſue of courſe, but upon probable cauſe veri bedier 
by atlidavit.” —— Mr. Juſtice Neel, upon the 2d and 4th queſtions, delivered his opini hi 
« That at the common law, before the ſtatute 3 Car, 2. no judge could regularly iſſue a 
habeas corpus ad ſubjiciendum in vacation; but, by the law as it now ſtands, upon the pradiice 
the court of King's Bench ever ſince the ſaid ſtatute, ſuch writs may iflue in the vacation þ 1 
fiat from a judge of the court of King's Bench, returnable before himſelf, in caſes not within ch re 
ſaid act. —Upon the 51h queſtion, © That the judges at the common law; and before the Wii: 
ſtatute were not bound to iſſue ſuch writs of habeas corpus ad ſubjiciendum in vacation, upon 
demand of any perſon underreſtraint; and might refuſe to award ſuch writ, if they thought pre d 
per, in the time of vacation.” Upon the 6th queſtion, That the judges, at the common 
and before the ſaid ſtatute, were not bound to make ſuch wiits, ſo iflued in vacation, rety 
immediate; and they could not enforce obedience to ſuch writ iſſued in the vacation, if the p 
ſerved therewith ſhould neglect or refuſe to obey the ſame.” — Upon the 7th queſtion, « Till 
a judge, before the ſaid ſtature, ſhould have retuſed to grant the ſaid writ upon the demand al 
' any perſon under any reſtraint, the ſabje had not any remedy at law, by action or oth 
againll the judge, for ſuch refuſal. —Upon the 8th queſtion, ** "That in caſe a writ of k 
corfus at the common law had been directed to any perſon returnable immediate, the court al 
ranted an alias and pluries habeas corpus before due obedience could be enforced; but, lince Emu 
5 31 Car. 2. the alias and plur tes have been omitted.” Upon the gth queſtion, * That 
ſtatute 31 Car. 2., and the proviſions therein made, for the immediate awarding and 1cturn 
the wiit of habeas corpur do not extend to th. cale of any man compelled againſt his will, 
time of peacc; either into the land or ſea ſervice, without any colour of legal authority, nor 
. any caſes of impriſonment, detainer, or reſtraint, except caſes of commitment for criminal 
ſuppoſed. criminal matter. Upon the toth queſtion, * That the judges are not in all caſes wh 
ſoe ver io bound by the return to the writ of abe, corpus, that they cannot diicharge the pe 
braught de fore them, if ir ſhould appear moſt manifeſtly to the judges, by the cleareſt and 
undoudbted proof, that fuch return is falſe in fat, and that the perſon ſo brought up is tells 
ed of his liberty by the moſt -unwarrantable means, and in direct violation of law and juſtice. 
Mr. Jultice Wilnot, upon the 2d queſtion, delivered his opinion, © That in caſes not wit 
the act 31 Car. 2. writs of habeas corpur. ad jubjiciendum, by the law as it now ſtands, may iſſue 
the vacation by fiat from a judge of the court of King's Bench, returnable before himſelf,” 
Upon the 4th queſtion, ** Tha: after the reſtoration, and before-the ſtatute 31 Cat. 2. the 
juſtice and other judges of the court of King's Bench did, in fag, iſſue wiits of babes 
ad-jubjictendum, in time of vacation, in criminal caſes ; and thinks ſuch practice was legal 
warranted; by the ſame principles which now ſupport the practice of. iſſuing writs in vacation 
all caſes which are not within the 31 Car. 2. but thinks there was no ſettled regular pace 
iſſuing writs of babrar corpus ad ſubjiciendum in vacation, in any caſe before the ſtatute 31 Gt 4 
at the inſtance of a perfon under reſtraint.” Upon the 5th queſtion, * That the judges, u Wn 
common law, and before the ſaid ſtatute, were not, nor are now, bound to iſſue ſuch wits 
- Gabeax corpus in time of vacation, upon the demand of any perſon under reſtraint ; and, if U 
thought proper, might, and now may, refuſe to iſſue ſuch its upon the demand of any | 
under teſtraint; for he thinks a copy of the commitment muſt be produced, or there 
ſome. caſe made, beſote the Jjugges ate, or ever were, bound to grant ſuch writs at the 10 
ol a perſon under reſttaint.”” Upon the 6th queſtion, * That the judges, at the common " 
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. interl judgment; and the modern practice is to allow the * Burr. 758. 
th 1 interlocutory judg an ern p $ to allow the fn 


: as upon the 43 Zliz. provided it be delivered at any time p,,hef., 
fore the jury are ſworn ; and ſo it is where iſſue is joined within fix 4. 7151. 
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vrit next after the defendant's arreſt or appearance. But cor”. 
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Markham, Barnes, 221. Hornbuckle v. Eaton, ibid. 


By þ 3. of the laſt mentioned ſtatute, If any cauſe commenced 
iu an inferior court be removed by any writ or proceſs, and after- 
wards remanded by procedendo or other writ, ſuch cauſe ſhall never af- 
terwards be removed or ſtayed before judgment by any writ out of any 
court whatſoever.” By g 4. © If in any cauſe not concerning free- 
hold or inheritance, or title of land, leaſe, or rent, commenced or 

« depending 
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racation-time returnable immediate; and thinks the judges, in time of vacation, cannot enforce 
tedience to any writs of habeas corpus iflued intime of vacation, whether they iſſue in caſes 
thin the 31 Car. 2. or in caſes out of that act, if the party ſerved therewith ſhould negle& or 
aue to obey the ſame by any means u hatſoever.” — Upon the 4th queſtion, “ That if a judge, 
fate the ſaid ſtatute, ſhould have refuſed to grant the ſaid writ upon the demand of any perion 
reſtraint, the ſubje had no remedy at law, by action or otherwiſe, againit the judge for 
d refuſal.” Upon the 8th queſtion, „That in caſe a writ of babes cor pus «d [ubjiciendum at the 
mon law, and before the ſtatute, had been directed to any perſon returnable immediats, ſuch 


on might have ſtood out an alias and plvries hubeas corpus, before due obedience thereto could 
abt; ne been regularly enforced by the courſe of the common law: but the method of proceeding 
non b aka; and pluries in caſes out of the act of 31 Car. 2. has been long gone into diſuſe ; and in caſe 
turn mit of babeas corpus ad ſuljiciendum at the common law be now directed to any perſon, return- 


Ale inmediate, he is of opinion, that the court would enforce obedience to ſuch wiit by attach- 
em,” Upon the th queſtion, * That the ſaid ſtatute of the 31ſt of King Charles 2. and the ſe- 
ml proviſions therein made for the immediate awarding and retuining the writ of habeas cer- 
do not extend to the caſe of any man compelled againſt his will, in time of peace, either 


of þ wo the land or ſea ſervice, withour any colour of legal anthority; or to any caſes of impriſon-' 


t alt nt, detainer, or reſtraint whatſoever, except caſes of commitment for criminal or ſuppoſed 
ince fiminal matters,” Upon the 1oth queſtion, © That in no caſes whatſoever, the judges are fo 
That ind by the facts ſet forth in the ieturn to the writ of babeas cor pus, that they cannot diſcharge 
cturn ke perſon brought up before them, if it ſhould appear moſt manifeſtly to the judges, by t 


all, 
„ not 
minal 


es wh 


reſt and moſt undoubted proof, that ſuch return is falſe in fat; and that the perſon ſo 
weht up is reſtrained of his liberty by the moſt unwarrantable means, and in direct violation 
law and juſtice ; but by the cleareſt and moſt undoubted proof he means the verdict of a jury, 
pdgment on demurrer, or otherwiſe, in an action for a falſe return; and, in caſe the fats 
weried in the return to a writ of habeas cor put are ſufficient in point of law to juſtify the reſ- 
mint, he is of opinion, that the court, or judge before whom ſuch wiit is returvable, cannot 
by the facts averred in ſuch return by affidavits in any proceeding grafted upon the retwn to 
be Writ of babeas corpus.” 

Mr. Juſtice Bathur/i, upon the ad and 4th queſtions, delivered his opinion, That at com- 
ben law, and before the 31 Car. 2. no judge could regularly iſſue a writ of habeas corpus ad ſub- 
, ſeturnable before himſelf, in time of vacation, for the purpoſe of bailing or diſcharg- 


the by; but by the law as it now ſlands, ſuch writ may iſſue in the vacation, by fiat from a 
9h Nate of the court of King's Bench.” Upon the 5th queſtion, That no judge at the common 
gal Wn, and before the ſaid ſtatute, was bound to iſſue ſuch writ of babes cor pus ad ſubjicrendurs 
cation ume of vacation, upon the demand of any perſon under reſtraint; and the judges might re- 
rathce o award ſuch writ, if they thought proper.” — Upon the 6th queſtion, “ That the judges 
| Gar, de common law, and before the ſtatute, were not bound to make ſuch wrir, ſo iſſued in 


ne of vacation, returnable immediate; and they could not enforce obedience to ſuch writ iſſued 
* ume of vacation, if the party ſerved therewith refuſed to obey the ſame.” —Upon the 9th 
eſlion, ® That the ſubject had not any remedy by law or otherwiſe, _ a jud ze for what 
ie did in his judicial capacity before the ſtatute 31 Car. 2.” Upon the Sth queſtion, “ That at 
ammon law, the court always granted an alias and pluries habeas cer pus before they enforced obe · 
ence by attachment or otherwiſe ; but ſince the ſtatute of the 31 Car. 2. the practice has been 
® that reſpe altered,” Upon the gth queſtion, ® That the words of the ſtatute 31 Car. y 
. «ll 


* 


This laſt ſtatute, it hath been holden, doth not extend to the caſe Coxv.Hart, 


 be/ore the ſaid Natute, were not bound to make writs of habeas cor pus ad ſubjiciendum iflued 
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-HABFAS CORPUS. 


„ depending in any ſuch inferior court of record, it ſhall appear 9. 
laid in the declaration, that the debt, damages, or things dem 
do not amount to five pounds, fuch cauſe ſhall not be ſtayed or 
„moved by any writ or writs whatſoever, other than writs of eng 

ws „ attaint,” 
88 But ſoon. after the paſſing of this ſtatute a method of evading i 
Pet oo: » deviſed, by ſetting up another action for a fiftitious demand of 51. o 
+3" wards, and then upon the habeas corpus both cauſes were removed. 
order to prevent this it was enacted by 12 Geo. c. 29 f 3. © thy 
4 judges of ſuch inferior courts as are deſcribed in the ſtatute of) 
% may proceed in ſuch cauſes as are therein ſpecified, which appear dt 
laid not to exceed the ſum of fiye pounds, although there may be of 
« actions againſt the defendant, wherein the plaintiff's demands n 


6« 6x08 


fat fre 
ion, 

de juc 
yon, 
[pon { 
the co 
if a 

pes at 
ſued | 


and of the ſeveral proviſions therein made for the immediate awarding and returning the 
of habeas corpus, do not extend to the caſe of any man compelled againſt his will, in time 
peace, either into the land or fea ſervice, without any colour of legal authority, or to anyc 
of impriſonment, detainer, or reſtraint whatſoever, except caſes of commitment for crimit 
or ſuppoſed criminal matter; but in favour of liberty, the judges of the court of King's Be 
have, in conformity to that ſtatute, extended the ſame relief to all caſes.” Upon the 10 
queſtion, * That the judges are not in all caſes ſo bound by the return to the writ of babes 
that they cannot diſcharge the perſon brought before them, in caſe it manifeſtly appears to the 
that ſuch return is falſe, and that the perſon is reſtrained of his liberty by the moit unw 
| ble means, and in direct violation of law and juſtice.” 
"Mr. Baron Adam, upon the 2d queſtion, delivered his opinion, That, in caſes not with 
| the ſaid act, by the law as it now ſtands, ſuch writs may iſſue, in time of vacation, by & 
j from a judge of the court of King's Bench, returnable before himſelf.” Upon the 4th quel 
on, That it appears to him, that at the common law, before the reſtoration, the judges « 
not iſſue ſuch writs of habeas corpus at the. prayer of the ſubject in time of vacation, but that 
began firſt to be put in practice about that time; yet he cannot ſay, they could not have & 
| it before, as the ſame authority which warranted their doing it then, would have warranted 
j before, had R been thought neceſſary or expedient.” —Upon the 5th queſtion, © That 
4 judges at the common law, and before the ſaid ſtatute, while no ſuch practice was as yet 
l tled and eſtabliſhed by uſage, were not bound to iſſue ſuch writs of habeas corpus in time of 
cation, but apprehends that the judges of the court of King's Bench, upon a caſe properly 
before them, are bound at this day, the practice ſtanding confirmed and eſtabliſhed by ſol 
an uſage, to iſſue ſuch writ in the vacation in caſes not within the ſaid ſtatute,” Upon the 6t 
. qu:ſtion, That as at the common law, and before the ſaid ſtatute, the judges were not bot 
to iſſue ſuch writs of habeas corpus in the vacation, fo they were not bound to make it returnab 
immediate, nor had any means of enforcing obedience to it.” Upon the th queſtion, © That 
a judge, before the ſaid ſtatute, had refuſed to grant a writ of habeas corpus, the ſubject had 
remedy againſt the judge for ſuch refuſal. Upon the 8th queſtion, © That in no caſe 2 fog 
judge could do more than grant an alias or pluries habeas corpus ; but as to writs iſſued by! 
court, the court have of late years adopted a practice of granting an attachment to enforce « 
dience to the firſt writ. Upon the gth queſtion, ** That the ſaid ſtatute of the 31ſt of Ki 
Charles 2, ard the ſeveral proviſions therein, do not extend to any caſes of impriſonment 
reſtraint whatſoever, except caſes of criminal or ſuppoſed criminal matter.” - Upon the 1% 
queſtion, © That if an action was brought for a falſe return made to an habeas corpur, and thet 
the return ſhould he falſified by judgment upon verdict, demurrer, or otherwiſe, the judges wif! 
thereupon iſſue an alias habeas corpus, and upon that diſcharge the party; but that, in all ak 
whatſoever, when the matter comes before the court, ſingly upon the return made to the | 
beas cer pus, if that return contains a ſufficient and juſtifiable cauſe of reſtraint, the judges u 
determine upon the cauſe as it there appears, and cannot hear any proof in contradidion | 
it; but are ſo bound by the facts ſet forth therein, that though they be falſe in fa, d f 
party in truth reſtrained of hig liberty by the moſt unwarrantable means; and in direct vo 
on of law and juſtice, they cannot diſcharge him, but he is driven to his action.“ 4 
Mr. Baron Smythe, upon the zd queſtion, delivered his opinion, That, in caſes not 7 
the ſaid ad, ſuch writs of habear corpus, by the law as it now Rands, may iſſue in the vac 
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+4 the ſum of five pounds,” And by the ſtatute of 19 Geo. 3. 
216 « no cauſe where the cauſe of action ſhall not amount to ten 
zounds or upwards ſhall be removed or removable into any ſuperior. 
rt by any writ of habear corpus or otherwiſe, unleſs the EY 

«6 ſhal 
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in from a judge of the court of King's Bench, returnable before himſelf.” —Upon the 4th 
on, That, at the common law, and before the ſaid ſtatute of the 3 iſt of King Charles 
te judges of the court of King's Bench could iffue ſuch writs of babeas corpus in time of. va- 
on, where a probable cauſe was ſhewa that the perſon was unjuſtly impriſoned, or bailable.“ 
ſpon the 5th queſtion, That, at the common law, and before the ſaid ſtature, the judges 
the court of King's Bench were bound to ifſue ſuch writs of habeas corpus in time of vacati- 
if a probable cauſe was ſhewn, but not without.” —Upon the 6th queſtion, « That the 
s at the common law, and before the ſaid ſtatute, were not bound to make ſuch writs, 
Tied in time of vacation, returnable immediate, but ought to make them returnable before 
aſclyes, or in court, as would beſt anſwer the purpoſes of juſtice. They could not in ya- 
bo time enforce obedience to ſuch writ ; but, if the party ſerved therewith, ſhould nezle& 
refuſe to obey the flame, the court of King's Bench, in the next term, could enforce obedi. 
eto ſuch writ by attachment.” U pon the 9th queſtion, That à judge, before the ſaid 
ute, for his refuſal to grant a writ of habeas corfus, where he ought to have granted it, 
ad have been liable to puniſhment in the ſame manner as for any other breach of his duty.“ 
Upon the 8th queſtion, That, in caſe ſuch writ of habeas corpus, at the common law, be 
fed to any perſon returnable immediate, ſuch perſon may ſtand out an alias and plurier, if 
jarty ſuing out the writ chuoſes to ſue out an alias and pluries habeas corpus; but the court 
| zrant an attachment for the firſt diſobedience, without putting the paity to his alias and 
. Upon the gth queſtion, © That the ſaid ſtatute of the 3 iſt of King Charles 2. and the 
| proviſions therein, do not extend to any caſes of impriſonment, detainer, or reſtraint 
nde ver, except caſes of commitment for criminal, or ſuppoſed criminal matters,” Upon 
loch queſtion, © That the judges were fo bound by the faQts ſer forth in the return to the 
it of babeas corpus, that they cannot enter into pruof by affidavits to controvert the re- 
: the ſas ſer forth in the return can be controverted or contradicted only by the verdict of 


lr. Baron Legge, upon the 24 queſtion, delivered his opinion, % That, in caſes not within the 
— 3, ſuch writs of habeas corpus, by the law as it now ſtands, may iſſue in the vacation, by 


om a judge of the court of King's Bench, returnable before himſelf.””—Upon the 4th 
Ben,“ That, at the common law, and before the ſtatute of Labeas corpus in the 41ſt of 


* | Charles 2. no judge could regularly ifſue a writ of babear corpus ad ſubjici-ndum,, in time 
& nextjon, in any caſe.” —_Upon the th queſtion, © That the judges, at the common law, 
7 before the ſaid ſtatute, were not bound to iſſue ſuch writ of Jab as corpus ad ſubjiciendum, 


line of vacation, upon the demand of any perſon under reſtraint; but might refuſe to award 
þ writ, if they thought proper.” — Upon the 6th queſtion, © That the judges, at the common 
and delore the ſaid ttatute, were not bound to make ſuch writs, iſſued in time of vacation, 
Imable immediate, and could not enforce obedience to ſuch writ iſſued in time of vacation, 
the party ſerved therewith ſhould negle& or refuſe to obey the ſame, by any means. - Upon 
th queſtion, That if a judge, before the ſaid ſtatute, ſhould have refuſed to grant the 
writ upon the demand of any perſon under any reſtraint, the ſubject had not any remedy 
aw, by action or otherwiſe, againſt the judge for ſuch refuſal.” —Upon the $th queſtion, 
at in caſe a writ of hab-as corpus od ſubjictendum, at the common law, had been directed to 
perſon, returnable immediate, ſuch perſon might have ſtood out an alas and pluries habras 
, before due obedience thereto could have been regularly enfote:d by the courſe of the com- 
law; but as the law now ſtands, the practice has long prevailed, for the court of King's? 
d to enforce the firſt habeas corpus by an attachment.” Upon the gth queſtion, * That the 
ſtatute of the 3 iſt of King Charles 4. and the teveral proviſions therein made for the imme- 
warding and returning the writ of habeas cer pur, do not extend to the caſe of any man 
pelled againſt his will, in time of peace, either into the land or ſea ſervice, without any 
ar of leyal authority; or to any caſes of impriſonment, detainer, or rEitraint whatſoever, 
ht caſes of commitment for criminal or ſuppoſed criminal matters. Upon the oth queſ- 
That the jueges are not in all caſes whaiſoever ſo bound by the facts ſet forth in the 


© it ſhould appear moſt manifeſtly to the judges, by the cleareſt and mom undoudted provi, 
that 


Mm to the writ of habeas corpus, that they cannot diſcharge the perſon brought up before them, 
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608 | HABEAS CORPUS, " 
*'* ſhall enter into a recognizance to the plaintiff in the inferigr 

* with two ſufficient ſureties in double the ſum demanded, for the 

„ ment of the debt and colts in cafe judgment ſhall paſs againſt bin! 

Buy a proviſo in g 6. of the ſtatute of James, that act is limited 11 

; ©. courts of record only, and for ſo long time only as there is or tall 

| 3 « 


a nd * 


td — 


that ſuch return is felſe in fat; and that the perſon ſo brought up is reſtrained of k; « 
by the moſt unwarrantable means, and in direct violatiou of law and juſtice.” of his li 


Mr. Juſtice C'ive, upon the zd and 4th queſtions, delivered his opinion, * That at the it 0 
mon law, and befor the ſtatute of 31 Car. 2. no judge could regularly iſſue a writ of lus dab 
pus ad ſubjiciendum in time of vacation ; but by the law as it now ſtands, ſuch writs may if le 
the vacation, by fiat from a judge of the court of King's Bench, returnable before dime 2 
Upon the th queſlion, That no juageby the common law, and before the ſaid ſtatute, vubo Pair 


to iſſuę ſuch writs of haben, corpus and ſubj cieadum in time of vacation upon the demand gf 
on under reitraint, and the judges might refuſe to award ſuch writ.“ Upon the 6th queſt 

| That the judges by the common law, and before the ſaid ſtatute, were not bound to 
fuch writs ſo Ylued in time of vacation, returnable immediate, and they could not enforce ot 

- ence to ſucbh writ iſſued ih the time of vacation, if the party ſerved therewith refuſed to dic 
the ſame,” Upon the 7th queſtion, * That the ſubject had not any remedy, by law or ot 
wiſe, againſt a judge for what he did in his judicial capacity, before the ſaid ſtatute q1 Car, 2 


Upon the 8th queition, © Thar at common law, the court always granted an alias and 4 rac: 

habeas corpus before they entorced obedience by attachment.” Upon the gth queſtion, © That 

words of the ſtatute of the 31 Car. z. and of the ſeveral provifions therein made, for the im iges, 

diate awarding and returning the writ of habeas corpus, do not extend to the cafe of anym A 
compelled againſt his will, in time of peace, either into the land or ſea ſervice, without any « uo 

of legal authority; or to any caſes of inipriſonment, detainer, or.reſtraint, whatſoever, ex: et 


caſes of commitment for criminal or ſuppoſed criminal matters.” — Upon the Toth que 100 
That the judges are not in all ca'es ſo hound by the return to the writ of habear corpu, 
they cannot diſcharge the perſon brought before them, in caſe it manifeſtly appears to them 
ſuch return is falſe, and that the perſon is reſtrained of his liberty by the moſt unwarrantable me 
and in direct violation of law and jullice.” 

Mr. Juſtice Denniſon, upon the 2d queſtion, delivered his opinion, That in caſes not wit 
the ſaid act, ſuch writs ot habeas corpus, by the law as It now ſtands, may iſſue in the 
by fiat from a judge of the court of King's Bench, returnable before himſelf.” Upon the eld 
queſtion, © That beſore the ſtatute of the 41ſt of King Charles the 2. the judges of the co 
King's Bench, by uſage, micht iſſue a writ of habeas corpus ad ſubjiciendum in time of vacation 
Upon the 5th queſtion, © That the judges of the court of King's Bench might iſſue ſuch «t 
in time of vacation, upon probable cauſe proved by affidavits ; but the uſage was not certi : 
eſtabliſhed · Upon the 6th queſtion, 4 That the judges of the court of King's Bench, be im 
the ſaid ſtatute, might make ſuch writs returnable either inmediatè, or in the ſubſequent te 
but could not enforce obedience to ſuch writ iſſued in the vacation; but it might be done in 
ſubſequent term. Upon the 7th queſtiun, © That if a judge, before the ſtature, ſhould 
refuſect to grant the ſaid writ upon demand, no action would lie againſt him.” Upon thel 
queſtion, © That before the ſaid ſtatute, the party might and out an ala and p/urie:, but k 
the ſaid ſtatute, the courſe hath been to grant an attachment without any alias of punts. av 
Upon the gth queſtion, . That the ſaid ſtatute of the 31 of King Charles 2., and the eng 
proviſions therein made, for the immediate awarding and returning the writ of habeas ch | 
not extend to the caſe of any man compelled againſt his will in time of peace, either intot Is « 
land or ſea ſervice, withont any colour of legal-authority or to any caſes of impriſoams ts 
detainer,' or reſtraint whatſoever, except caſes of commitment for criminal or ſuppoſed crm 
matters. Upon the th queſtion, © That, in all caſes whatſoever, where the return conſiſt | 
facts juſtifying the taking and detaining by law, the judges are ſo bound by the facts ſet ſorth BR" 
the return to the writ of habeas corpus, that they cannot diſcharge the perfon brought up del 
them upon affidavits to be read in that proceeding, contradicting the fats contained in the reti 
but, if it ſhould appear moſt manifeſtly to the court, by the cleareſt and moſt undoubred pid 
either in action or in {ome collateral proceeding, that ſuch return is falſe in fact, and that! 
perſon ſo brought up is reſtrained of his liberty by unwarrantable means, and in direct volt 
of law and juſtice, the priſoner may be diſcharged.” 2 - 

Lord Chief Baron Parker, upon the ad queſtion, delivered his opinion, * That in cal x 
within the act of the 31 of King Charles the 2d. writs of bebeas corpus ad ſubjiciendum þy the 


* 
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/ 
n utter barriſter of three years ſtanding at the bar of one of the new 
Gar inns of court, who ſhall be fteward or under-ſteward, town» 
derk, judge, or recorder of ſuch inferior court, or aſſiſtant to ſuch 
judge or judges of the fame as ſhall not be an utter-barriſter or utter - 
arriſters of ſuch ſtanding, there preſent, and not of counſel in any 
Aion or ſuit there depending h Ot 5 : 


— —— 


able before himſelf. Upon the 4th queſtion, That before the ſtatute of the 3iſt of Ki 


i les 2., ſome of the judges of the King's Bench did, in fact, iſſue writs of habeas c pur 

nſec % in dme of vacalion; but it does not appear to his ſatisfaction, that there was any 
ak main ſettled practice for iNuing writs of habeas corpus ad ſ«bjiciendum in vacation, before the 
d of me of the 31ſt of Kiug Charles 2. upon the application ot a perſon under reſtraint ;. but it 


4. been ſne wn that, in two inſtances before the ſaid ſtatute, the coutt diſapproved of ſuch'prac 
ez; and he is therefore iaclined so think, that the judges of the court of King's Bench could 


al |, before the ſaid ſtatute, regularly iſſue a wri: of bab-as, corpus ad ſubjiciendam, for the purpoſe 
_ dicharging or bailing any perſon'fo under reſtraint as aforeſaid, though he cannot poſitively ſay 
the at they could not do ſo Upon the 5th queſtion, 4 That the judges, at the common law, and 


wee the ſaid ſtatuie, were not bound to itſue ſuch writ of Hue carpus ad ſubjiciendum in time 


v. * neation upon the demand of any pecſon under reſtraint, but might refuſe to award ſuch writ, 
Tha a proper foundation was not laid for it by afhdavit,”—Upon the 6th queſtion, „That the 
. bes, at the com mon law, and. before the ſaid ſtatute, were not bound to make writs of Baleur 


” od ſubj it iendum, iſſued in yacatian, returnable immediate; nor could they in time of vacation 


. . obedience to ſuch writ iſſued in time of vacation, if the party ſerved therewith ſhould 
* get or refuſe to obey the ſame, by any means whatſorver. - Upon the 9th queſtion, That 
* 2judge, befose the ſaid ſtatute, ſhould have refuicd to grant the ſaid writ, bpon the demand 


ur perſon under any reſtraint, the ſuhject had not any remedy, at Jaw, hy action or otherwiſe, 
Head alt the judge for ſuch refuſal.” Upon the, 8th queſtion, ** That in cafe a writ of .babeas cor 
f ſchiciendum, at the common law, and before the ſaid ſtatute, had been directed to any — 
unable immediat?, ſuch perſon might have ſtood out an alias and pluries habeas corpus, before due 
edience thereto could have been regularly enforced by the courſe of the common law; but the 
bod of proceeding by alias and pluries b1beas corpus, in caſes out of the ſaid ſtatute, has been 
ig diſcontinued ; and, in caſe a writ of babeas corpus ad ſabjiciendum, at the common law, be now 
Added to any perſon returnable ine , he thinks that the court would enforce obedience to 
wit by attachment.“ Upon the gth queſtion, “ That the faid ſtatute of the ziſt of King 


itof babeas corpur, do not extend to the caſe of any man compelled againſt his will, in time of 
ſee, either into the land or ſea ſervice, without any colour of legal authority; or to any caſes 
impriſonment, detainer, of reſtraint whatſoever, except caſes ot commirment for criminal or 
poled criminal matters.” Upon the toth quettion, © That ia no caſe whatſoever the jud 
o bound by the facts ſet forth in the return to the writ of Haben corper, that they cannot diſ- 
ould h unge the perſon brought up before them, if it ſhould appear moſt manifeſtly to the Jv0ges, by 
cleareſt and moſt undoubted proof, that ſuch return is falſe in ſact, and that the perſon, 
ht vp is reſtrained of his Hberty by the moſt unwarrantable means, and in direct violation 
law and juſtice ; but, by the cleareſt and moſt undoubted proot, he underſtands the verdict of 
jury, or judgment on demurrer, or otherwife, in an action for a falſe return; and, in caſe the 
returned to a writ of habe corpus ſhew a, ſufficient ground in point of law for ſuch reſtraint, 
into t is of opinion, that the court, or judge, betore. whom luch writ is returnable, cannot try the 
u contained in ſuch return by affidavits.” ; 
j crimil Lord Chief Jaſtice Miller, upon the ad queſtion, delivered his opinion,“ That in caſes not 
confilt hin the faid act, ſuch writs of habear corpus, by the law as it now ſtands, may iſſue in the va- 
t ſorth Pn, by fiat from a judge of the court of King's Bench, returnable before himſelf,” Upon 


up | th queſtion, **. That at the common law, and betore the ſtatute of the 3ſt of King Charles 
e reti done of the judges could regularly iſſue an babcat corpus ad ſubj it cadem in time of vacation, in 
ted pit ly ale whatſoever,” Upon the th queſtion, + That the judges, at the common law, and before 


4 that OP: Gd ſtatute. were not bound to idue fuch writs of . bobeas corpur ad ſnbjici in time of vaca- 

ola": upon the demand of any pet ſon under reſtraint; but that they might refuſe to award ſuch 
„U they thought proper.” Upon the 6th queſtion, + That the judges, at the common law, 
caſes ve the ſaid latute, were not bound to make ſuch writs, ſo iſſued in time of vacation, return- 
| g need ; and that they could not enforce obedience to _ _ — in time of — 

party ſerved therewith le or refuſe to obey me, by any Means w , 
vol. Vi. * Rr 5 7e 


— 


f now ſtands, may iſſue in vacation, by fiat from a judge of the court of King's Bench, re- 


parles 2, and the ſeveral proviſions therein made for the immediate awarding and returning the 
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5 15 HABEAS CORPUS: 


Clapham's If this proviſo be not complied: with, the caſe may be 
caſe, Cro. any time: and it is not enough that the judge is © barriſter 3'he wes 


2 actually preſent at the trial. | 
3 Mod. 89. Fairley v. MeConnel, 1 Burr. 514. Tidd's Pr. 178. : 
beer v. ; Bur if the writ be diſallowed by the judge of the inferior court for z 
Gk. 6 of the cauſes above ſpecified, it muſt be returned to the court above 


Haley's the /pectal matter. 
ee, 1 Mod. 195. | | 


Page 18 Rape a N 7 
(y this <orit) But this writ doth not remove the record; the return is merely a hiſtory or Pri 
.eount of the proceedings below ſent up to the ſuperior court, to enable them to judge and tom 
termine the matter there. bid. 1 taik; 352. 6 Mod. 177. 1 Term, Rep. 372, as 
Ftyv. Cary, Where an action was brought in the court of the ſheriffs of * 
A Str. 527. againſt two partners, and one of them brought a habeas corpus and pat ar 
mY bail for himſelf only, a procedendo was granted; for otherwiſe the pu. 
| would have been diſabled to go on in either court. a * 
« p | ; nig 
FO a nes law 
Tru 2 
Fage 16 1 88 ö | | | bo 
80 2 7 J out 
Heir and Anceſtor. 5 
| | | ong 
5 | | 
Vol. i. T ſhould ſeem from the expreſſion uſed in a former part of h 
i 7 al work, that the king's firſt begotten only is entitled to the Duch * 
Prince's Cornwall, not the elf ſon. This, it is true, was the opinion of "0 
caſe, ' Cole; but Lord Hardwicke has clearly ſhewn it to be erroneous. 
1 Vez. 294. | | | ; = 


before the next term,” —Upon the 5th queſtion, © That if a judge, before the (aid ſtatute, ( 
have refuſed to grant the ſaid writ upon the demand of any perſon under any reſtraint, the 
ject had not any remedy at law, by action or otherwiſe, againſt the judge for ſuch refuſal.” -l 
the 8th queſtion, * That in caſe a habeas corpus ad ſubjiciendum, at the common law, had bet 


rected to any pe: ſon, returnable immediate, ſuch perion might ſtand out an alias and pi! 7 
corpus before due obedience thereto could be regularly enforced by the comſe of the com out 
law.” —Upon the gth queſtion, * That the words of the ſtatute of the ziſt Car, 2, and bi 
ſeveral proviſions therein made for the immediate awarding and returning the writ of 4 lun 

do not extend to the caſe of any man compell-d againſt his will, in time of peace, either 
the land or ſea ſervice, without any colour of legal authority; nor to any caſes of impriſorn { 
getainer, or reſtraint, except caſes of commitment for criminal or ſuppoſed criminal matters 
Upon the 10th queſtion, © That the judges ate not in all caſes whattoever fo bound by the 

fet forth in the return to the writ of bubeas cr pus, that they cannot diſcharge the perſon br 

up before them, though it ſhould appear molt manifeſtly to them, by the cleare(t and molt 
doubted proof, that ſuch return is falſe in fact, and that the perſon ſo brought vp is reſtiaive og 

bis liberty by the moſt unwarrantable means, and m direct violation of law and juſtice,” 

Then it was propoſed, © That the following queſtion be put to the judges,” videlizet, ©) | 
ther, if a writ of habeas corpus ad ſubjiciendum at the common law be applied tor, either in tert " 

- vacation time, by the friend or agent, and on the behalf, of any perſon under actual confines Ar 


or reſtraint z and if the perſon ſo applying ſhould make an affidavit of ſuch confinement & 
ſtraint, and that he believes the ſame not to be by virtue of any commitment for criminal ot 
poſed criminal matter. but ſhould declare, that he could give no other material information! 
tire thereunto ; would ſuch an affidavit, as the law now ſtands, be a proper probable caui (( 
the awarding of the ſaid writ of Labeas corpus ? and would the court, or judge, be bound i 
diately to award the ſame as a wiit of right? or would the court, or judge, be bound to" 
the ſame upon ſuch affidavit only ? or is it in ſuch caſe entirely left to the diſcretion of the a 
or judge, to grant the ſaid writ of habeas corpus to one perſon upon ſuch affidavit, and refur 
another upon ſuch affidavit, if they ſhould ſo think fit?” And the ſame being objected to, 
debate, the queſtion was put, Whether the ſaid queſtion ſhall be put to the j l 
reſolved in the negative. 


The eldeſt ſon of à king of England, ſays Lord Hard wicke, takes it as tus; a 

Laid Coke at the end of the Prince's caſe, 8 Co. fays otherwiſe. But that was not the point 
there, being only an obſervation of his own, and has ever ſince been held a miſtake of 
that great man. He was alfo miſtaken in the fact, in ſaying that Henry VIII. was not Duke 
of Cornwall, becauſe not primogenitus: for Lord Bacon in his Hiſtory of Henry VII. affirms 
the contrary, that the dukedom devolved to him upon the death of Arthur: and this is by a 
geat lawyer, and who muſt have looked into it, as he was then Attorney or Solicitor Gene- 
nl. So was Edward VI. in his father's life, without a new creation, although the king's ſe- 
wid ſon, Lord Elleſmere in his printed obſervations upon Lord Coke fays, with ſome warmth, 


twpere, voluntarily, without any occaſion, or the concurrence of any Judge. Sclden in 

Titles of Honsur, 6 vol. 776. ſays, the eldeſt ſons living are alſo Dukes Cornwall; and that 
prince Charles was Duke on the death of his brother, appears from the records, « Federa, 
tom. 16. 792. He is ſo deſcribed in the patent creating him Prince of Wales. There is no 
it of parliament afterwards in the time of Fame: I. creating him Duke; nor can any doubt 
wiſe of his right thereto under the charter of | x Edward 111, from the aft of James I. enabling 
him to leaſe part of the duchy lands; ſeveral acts being paſſed to enable the Dukes for the 
time being ſo to do. Nor is it a ſatisfatory anſwer, that that caſe was founded on an act of 
parliament made on political views, and ſo different from the rules of common law ; for the 
difference of that caſe fiom others is in the nature and form of the limitation of the kind of 
eſtates to be taken in the duchy, not in the perſons to take, But I own, adds my Lord 
Hardwicke, I ſhould not be quite ſatisfied to found my opinion on this, for political reaſons 
might have ſ me weight. But this determination happens to be ſtrictly agreeable to the rules of 
bw in caſes of common perſons ; as appears from F. N. B 188. on the writ de anæilie ad filium 
alien faciendum, where he ſays, that primegenitu; then alive is ſufficient ; which is agreeable to 
Lord Elleſmere's obſervation, that Charles became primogenitzs ou the death of his brother with- 
at iſſue, This is an original writ, where the phiaſe and language of the law is moſt eritical 
ud preciſe, and has been always conſtrued with great ſtriftneſs, I have been furniſhed with the 


original caſe of the duchy printed in 1613, which is very ſcarce, where it a to have been 
b the greateſt men with full aſſent of council, and the reaſons of the tion at large . and. 
Fizber bert's Natura Brevium is expteſily mentioned and relied on there, 1 Ves. — Not, 


Mr. Chriſtian, in his edition of Sir Williem Black fione's Commentaries, ſupports Lord e's opi- 
tn ; but takes no notice of what fell from Lord Hardwicke in the above paſſage: it is there» 
fore that the editor has given it at length. | 


8 


(B) Of the ſeveral kinds o Heirs ; And herein, 1 
/ | Page 17 


(Here we) There is an exception to this rule in the caſe of the 8 of Cornwell, which 
the king's firſt-born ſon takes by hereditary right in the lifetime of bis father under the 21 Ed. 
4; for without an act of parliament the courſe of deſcent could not be altered. 8 Co. 16. 
{f) He is not called heir apparent, unleſs his right of inheritance be indefeaſible, provided he 
«live the anceſtor : if he be only heir in the preſent circumſtances of things, ſubje to have 
u right defeated by the contingency of ſome nearer heit being born, he is only pre- 
hmptive heir. 2 Bl. Comm. 208 > 
Page * 


(If © condition) Yide ſupra, 364. 
4% if tbe) See ſupra, vol. f. 105. 


A the) 1 Vez. 184. The enrolment of decrees being now much diſuſed, it is become the 
dice to revive in all caſes, indiſcriminately, by bill. Mitf, Eq. Pl, 65. 

Page 20 

m in the 

2 


(But this) But ſach a deviſe ſhall have this benefit; ſo ruled by Lord Nottin 
bore caſe of Pockley v. Pockley, and now admitted as ſettled law. Galton v. 
Ak. 437, Lutkins v. Leigh, Ca temp. Talb. 53, 


— * 


(C) Df what Conditions, Covenants, Vc. of the 
Anceſtoz rhe Heir ſhall take Advantage. 


(7. 8, having iſſue) See too FS 1 P. Wms. 397. 
Rr 2 


O) What 
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that Lord Coke ſplit on this rock, in reſtraining it to primogenitus, and not to the firſt "vol 


OL "hp 14s 2 — 


7 
7 
* 

+; 

* 


* «4 3 MN n 
2 
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6. um Aub ANCESTOR. 


iy 0D. What Conditions, Tobenants, Tt wan 
e Len td t 5 Detr 19 as to dind him. 
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. A. Je = Whalley v. Rerde, 1 | Lot. 297 8. P. Burleton v. Hope, An 


hol 


- 
2 LA 3" 


28 50 hors the ehe Hay be bald to be Sv 
ind « - Unfwer is Anicetor's Debts anv Contzatts. 


0 25 i 
'(But"the'body) Abs if he paz his anceſtor's debts to the value of the land deſcended, 
* yall hold the "Kind Mſhargea, Buckley V. Nightingale, 1 Str. 665. Ca. temp. Talb. 10) 

age 26 
8 y the common) It ſeems that before the ſtatute, he was reſponſible in equity for the value 
12. 75 alie ned before aktion brought. 1 P. us. 777. 


AQ. — 2 


27... Foe L 
* bo farith ) So, i in * ity, the. heir muſt, be wade a tr Vi with the deviſce. GH w: 
5 1 P. Wms. 99. Warren v. Stawell, 2 Alk. 125. f | 


4 31 (Provided, * if ee therefore, a de Ile, ſubje&t to the payment of debts, ſimple cont 
lereditors wi L be entitled to be paid par: £1 4 with bond or other ſpecialty <reditors: for in 
ſeience their debts, ate to be e ually avomed, being equally due. 'Woolſtencroft v. It 
11 Cb. Ca, 32. 3 Rep. J. Hixon v, Withaw, . Ca. 448. Anon. 2 Ch. Ca. 54. ( 
-livg v. Lee, A 4, Vern. 63. Child v, Ste hens, n 101. Sawley v. Gowery2 Vein. br. Wi 
. Fielding, id 763. And he a 1 e will a mit nn whole debts are barred by the ſz 
of limitations, Gofton, v. Mill, 2 Vern. ts hovgh it hath been holden in ſome & 
that, the, eſtate be denied, to the executor And gh t of dehts, this will make it legal 
kt it ſeems to be now ſettled that t bee e of giving the real eſtate by any 
the executor, ſhall not occaſion the ee! of it when ſold to be applied, as it would in th 
. cleſiaſtical court; but it muſt e de conſidered às equitable aſſets. Per Lord Tl 
lowe, Newton , Bennet, 1 Br I Br, Ch Rep. See alſo Silk v. Prime, x Br Ch. Rep. Add 
— 1 11 of f e real eſtate to the 8 charged with the payment of debts, mt. not | 
the deſcent m v, Heb 2 Str. 1270. nchbad,,Ld. Raym. 72 Cl 
Smith, 1 Sn ow 1 2 93. Halt v. Balle Wales, 2 Bur. W= 1 Bl. Rep, 
\" ithe; effate, hee, will be legal oats, Fü ha pack v. "INES: 1 P. Wms. 429. Plunk 
x\Panſun,: eee n 9 | 
"'Pape-' 8 ban 1 0 | 
(dnithe co- Fein) Mr. Verben, i in eee to this eaſe, © in Pr. Ch; $21. „ obſerved, 
470 this refolution, he ſhould have been of another opinion, for that ſuch a iſp 
Mad been holden fraudulent by Lord * Hblr, in the caſe of Templeman v Beke. Ad 


— ns 5 diflatisfa&tion ts taken notice of by Lord . in Jones v, oy Mavih, Ca temp. 10 
SED | 
1 i | 

28 If a declaration againſt the heirs and deviſees under this ſtatu . 
ae 4. eloſe a deviſe for the payment of debts, it may de demurred to. 1 


The plaintiff may join iſſue on the Plea ent per fſcent, withoit 

Math plaint y join iſſue on the per 

Rs — plying, as he is impowered by the ſtatute; and in ſuch caſe the 
Barnes,444. ate not to ſet out the valoe of the lands deſcended ; it is ſufficient for 

o 1 an. find that lands came by deſcent, ſufficient to anſwer the debt and 


ene mages a plea of rent per diſce ent al temps del original, che plaintiff i 
P. _ Ano. that the defendant had ſufficient lands before the 1 of the „* 
Bull Ni. Rp and on iſſue thereon, à verdict was given for the 
Fri. . but no inquiry of the value of the land: the court awarded a rep 

or Hes ought not to hüte been ade bn the ie of the land 
cen N 2 


: © Winder z. The heir cannot . two 8 one at common law; * oF 


TT 4 + (the ſtatute : therefore, if to i) per Hiſcint al tmp del writ, the 


ly, that before that time lands deſcended ;- the heir cannot rejoin that 15 Geo. 2. 


old them, and paid bond dehts ount ; he ought to diſcloſe the Bal. N. 
le in his bar at once, s Went; Pei. 176. 


$7 een 210 nene Vt, — a — — N 
6) How to be proceeded again where he is 


de plaintiff may charge him as an affignee; for evidence that the Cufance, 
ud deſcended to him as heir of the leſſor will ſupport ſuch an iſſue. hee 5» LT 
i CIS abi tn | | be n 


N 2 declaration 7gajoft the heir on a covenant that runs with the land, Deriſley v. 


— 


821 


(1) That chall be Aﬀets in his Hande. 


IS | Page 
Mlercver) Robinſon v. Tonge, 3 Br. P. C. 556, 3 P. Wms. 401. 2 Str. 879. Wa 
Weſtfaling, 3 Atk. 460. ONS | 


- 
3 _ 
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arenen) They $ reyerſion ĩs aſſets for the debt of the firſt perſon who was in pol- 
— and v ks 1b 122 1 Me lg Rath Eo dert rt, "by Lord . in 
nallon v. Clarke, 2 Atk. 204. but 'whetber it be ſo for the debt of any of the intermediate 
kers, is a point Which hath lately been much agitated, hut hath received no deciſion. Twees 
1. Coventty, 3, Br Cb. Rep. 449+ Arundel J Knight 1347. K 260. The caſe 'of Smith 
Parker, 2 Bl. Rep 1339. purports to have decided that ſuch a reverſion is aſſets. In that taſe, 
ich was debt upon bond againſt be beirs of the obligor, Edward Tepe deviſed an eſth 
his brother Charles Perrot for life, remainder 5 his Frocher Robe Perrot for life, and' h 
knot and his firſt and other ſons in tail, remainder to William Perrot for life and his fitffF'an 
ber ſons in tail-Male, remainder to Benjamin Perrot for life and his irt and other ſohf 
L rewpinder to the teſtajor's right, here. On the tefjarag's denrh Thites cntcrbU'hal 
kd without iſlue. Robert died without iſſue before the teltator. Edward' Joho emterech WA 


bed withaut iſſue. And on his death. Benjamin being dead without iſſue, and all the faid per- 
in having died inteſtate, the A ab into poſſeſſion of the defendants who were dete at 
doing of the teſtator and of Edward John the obligor, which Edward John was alfo, hilſt 
p polleſſion of the eſtate, the heir at law of the te(tator.—In this caſe, however, Lord Thur- 
xe obſerves in Twe=dale v. Coventry, the contingent uſes never came into "poſſeſſion, ſo that 
#35 not a reverſion after an eſtate tail, but after an eſtate for life only. See the caſe of Gif- 
ud v. Barber, Via. Ahr tit. Charge, A. pl. 17. where Lord Hardwicke is reported to have faid, 
ou reverſion would not be vp to a bond of an 1 3 { the eſtate came 
pallets by deſcent to the very heir of ſuch perſon; though it would be to a judgment, becauſe 
ks taches on the Hg. 1 1 I. i * en TRA} ep ' . 12 * A 


{by the Patute) An eſtate pur antre wie limited to hehe is within the ſtatute of fraudulent ge- 
, 3& 4 W. & M e. 14. and Habſe to ſpetialty debts. Weſtfaling v. Welifaling, 3 Atk. 
I © Ont ff Poe 007 mn er nee 


F 


— — 


——————— Ee es 


ereſy, and Offences againſt Re-"* *+ 


ligion. 0 
(4) Of Hereſy; And herein, | 
* er er eee Page 33 
1 (Hereſy (e) am 4 Bl. Comm. 44, 3 
| . 3. How 


HERESY, AND OFFENCES AGAINST: RELIGION... 6x3, 


land other ſons in tall, remainder to truſtees for thirty years, remainder to Edward John 


hiſt in poſleſſion made the bond in queſtion, and died without iffoe*” Willlam entered; and 
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6% RxRESsY, AND OFFENCES AGAINST RELIGHON' 


By all) Rex v. Woolſton, 2 Str. 834. Fitzg · 64- 3 um 


3- How puniſhed, 


But it is provided, that if within four months after the firſt comidim, ener 
the delinquent will in open court publickly renounce his error, he is di. de 
charged for that once from all diſabilities. | | 


(C) Of Offences againſt Religion as uni * 
n by the common Law, dne a 
Jo fr een ee Bing. n 5 


(All open lewdneſe) 2 Str. 79t. | | reac 


ELL ES _—_ 
(Provided that this at) It having been determined that bakers, who baked dinners on a l. 
day were within the equity of thi | 

Term Rep. 449; and it being found that the liberty given by this determination had been carr 


** 


Pr | ſect 


(D) Of Offences by Statute againſt Religion We: 
e And herein, n, 


s proviſo, Rex v. Cox, 2 Burr, 785. Rex v. Younger, 


ed to a vety unreaſonable extent, particularly in the metropolis, it was enacted by St. 34 Ce ene 


3. c. 61. that no baker in London, or within twelve miles thereof, ſhall exerciſe his trade on 
Sunday under à penalty of ten billings, except between nine o'clock in the forenoon, and « 
o'clock in the afternoon, within which time he may ſell bread, and bake meat, pudding, ori 
only, ſo as the perſon requiring the baking thereof carry or ſend the ſame to and from tk 
place where they are baked.” | tf 0 | 


(Provided alſo) Upon this act a perſon can be con vleted in only one penal upon the | 
day. Ciepps v. Durden, Cowp. 640. Sf | : TAE 7 


(Alſo it iz) See too 5 Ann. c. 9. C3. But ip the caſe of a voluntary eſcape, the party cannd 
be re-taken on a Sunday. Featherſtonehaugh v. Atkinſon, Barnes, 373. Atkinſon v. Jameſon 
5 Term. Rep. 25. | 


But Comyns, Chief Baron, in abridging this caſe, ſays, that although a citation may be pat 11 


liſhed on the ehurch-door on a Sunday, according to the uſage of the ſpiritual court, yet it cannd 
be ſerved on the perſon on that day. Com, Dig. tit. Temps,” (B. z.) In the caſe of Wal 
ve v. Taylor, x Ld. Raym. 706. 12 Mod. 606. the above deciſion reſpecting the ſervice of A 

jon. on a Sunday, is recognized as good law by Holt, C. J, and no notice is taken of tt 
AiſtinQtion made by the Chief Baron, 80, a perſon may he arreſted on a Sunday on the Lat 
Chancellor's warrant, or an order of commitment for contempt ; for he is conſidered as in cull 
dy from the time of making the order, and the warrant is in nature of an eſcape warrant. Semb 
1 Atk. 55. So, a perſon may ſurrender voluntarily on a Sunday. Ibid. So, proceſs on an indid 
ment and an attachment for contempt may be ſerved on a Sdeday. /bid.- Bail may take dhe 
principal on a Sunday, for thig is not under any proceſs at all. 6 Mod. 231. 1 Atk. 239 But 


erſon cannot he taken on a Sunday upon an attachment for non-pertormance of an award, for pn 


only in the nature of a civil execution. Rex v. Myers, x Tetm Rep. 265,, not for non · pa 
ment of the forfeiture under a penal ſtatute. 7big. - . | 


Nor can awtit of inquiry be executed on a Sunday, Forteſe. 373. 1 Str. 387. 


This a 1e- By 19 Geo. 3. c. 21. If any perſon ſhall profanely curſe or ſwear 
. Feals at Ja. « and be convicted on the oath of one witneſs, or by confeſſion, or by tht 
K O IW.“ hearing of one magiſtrate, he ſhall forfeit, f. Every day-laboure 


2. Of the Offence of Swearing, 


HERESY, AND OFFENCES: AGAINST RELIGION. 6156 


«mmon ſoldier, ſailor, or ſea-man, 17. 2. Every other perſon under 3. cit. 
he degree of a gentleman, 27. 3. Every perſon of or above the In a con- 
degree of a gentleman, 57. On a ſecond conviction double, and on e vi 
very other treble the ſum firſt forfeited, for the uſe of the poor of the caths 

te pariſh where the offence ſhall be committed; and in default of im- and curſes 
nediate payment, or giving immediate ſecurity: for payment, ſhall, if mult be fg 
ot a common ſoldier, ſailor, or ſeaman, be confined to hard labour for key ; for 
ro days, but if a common ſoldier, failor, or ſeaman, in actual ſervice, piofaneoath 
hall be ſet in the ſtocks for one hour for any ſingle offence, and for or curſe is 
wo hours for any greater number at the ſame time. All charges of matter of | 
tbe information and conviction are to be borne by the offender; but prin Gy 

i he be not able, or obſtinately refuſe to defray them, he is to be tobe "> 1a 
committed to the houſe of correction for ſix days over and above the the judg- 
ime limited in cafe of non-payment of the penalties. The juſtice neg. ment of the 
|:&ing his duty forfeits 5/. and the conſtable 40 . The act is to be _—_— 

read e in all churches, c. under a penalty of 5/.; and all pro- Sparling, 
ſcutions under it are to be made within eight days next after the of- 1 Str. 47. 
ſence committed.” By 22 Geo. 2. c. 33. All flag-officers, and per. $ Mod. 58. 
js belonging to his Majeſty's fleet, are puniſhable for this offence at the a 9 
icretion of a court martial. | | gare 2the 
al times need not repeat the oath, 2 Ld. Raym. 1386. 3 Mod. 366. A Ar ur 
kn as being of a higher degree, mult negative his being of a lower degree. IIe. 


m/ the flatutes) And by the above ſtatute of 22 Geo. 2. c. 33. this Page 40 
fence is puniſhable in perſons belonging to the fleet in like manner as 


preceding offence. 


nd of 
or p I: 2 age a5 
om th (By 31 Eliz. cob. 1,) In regiſtering the certificate the juſtices are merely miniſterial; a 


perſons reſorting to the meeting-houſe de not bring themſelves within this act, the regiſ- 
02 will not protect them from the penalties of the law, Rex v. Juſtices of Derbyſbixe, x 
;Rep, 605. | LM 

54 


A by the flatuteY But the ſubſcription to the non- exeepted articles heing alleged to preſs 
hard upon ſome tender conſciences, it is now yo longer required, and the benefit of this 
b extended by 19 Geo 3. c. 14. to all proteſtane diſſenting miniſters upon their taking the 
bs, making and ſubfcribing the declaration againſt popery, and alfo the following declarati- 
A. B do ſolemnly declare, in the prefence of Almighty God, that | am a Chriſtian and 
i Proteſtant, and as ſuch that | believe, that the Scriprures of the Old and New Teſtament as 
emmonly received among Proteſtant churches, do contain the revealed will of God, and 


ein aft, are declared to be publick acts: the latter had been holden to bea 0 ct. 
3% Larwood, 4 Mod. 274. 1 Ld. Raym. zo. (5) The contrary was formerly vida 


uk, $72 
Page 46 


(4x1 by the fata) See 8 G. 1. C. 6. reſpeting Quakers, 


f a man be a profeſſed churchman, and his conſcience will permit him 6 Mod. 190. 
metimes to go to meetings, inſtead of coming to church, the tolkeration —_ 
N will not'excuſe him. Per Holt, C. J. 2 3 
Nor will it authoriſe a miniſter, to exerciſe his functions, without be- Pr. Trebec 
leenſed by the biſhop ia a chapel of eaſe according to the rites of the v. Keith, 
durch of England; for the act was made to protect tender con- 2 Atk. 498. 
duences from penalties; and to extend it to thoſe of the chur enk 
dQ contrary to its rules and diſcipline, would introduce an endleſs. 
confuſzon, 

The 


that | do reccive the ſame as the rule of my doctrine and practice.“ — This act, as well as the 
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Attofley- The lw ſo far favours diſſenters — — the foundation” of this 28. 

General v. efritiey are permitted to be eftabliſhed* for the ſupport of diffentn | 

co 275 difters ; and a maridamus ft c) will iſſue to admit or reſtore them. And 

(e) Tis cke preſent difpoſition of the courts, proſecutions againſt diſſenten 
arker, 3 occaſional non-compliance with all the requiſitions of the ſtatutes d 
tr. 1265: ſent likely to meet with any great encouragement (d). 


Bat ſex Rex © Ar 
v. Jothani, * 1 Ys he 4 
4 Term Rep. 255 the difference between a mandamus 40 adm, and & mandamus ts reflr, 0 
Ref 7. Half, 1 Term Rep. 30. | N 


T ̃ be toleration act exempts diſſenting miniſters from ſerving, upon in 
and from county, ward, or pariſh offices; and 19 Geo. 3. cap. 4. ext 

_ ©, them from ſerving in the militia. 
By 1 Geo. 1. l. 2. c. 5. It is felony without benefit of clergy u 
troy any rehgious meeting-houſe regiſtered according, to the toleraj 
act; and the hundred is made liable to the damages. | 


th bat been) See the marriage- act, 25 G. 2. c. 33. | | WH ere 
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ws "HIGHWAYS. 


) Of the ſeveral Kinds, and what ſhall be h 
OP, 1 ( Highway. 1 ; | 


[There are) Communis fi ate and alta viva regis are ſrnonymous. 1 Str. 44. f 


(Bur notwithſl anding) So Callis compares a navigable river to a highway : but per Buller, 
no two caſes can be more diſtinct. For, in the latter caſe if the way be foundrous and out 

ir, the publick have a right to go on the adjoining land: but if a river ſhould happen to 
hoaked up with mud, that would not give the publick a right to cut another paſſage thi 
he adjoining lands. 3 Term * 263. The publick have no common-law right to town 
3 s of navigable rivers. Ball v. Herbert, 3 Term Rep. 253. 
„ Bat a highway may be deſcribed-as leading fiom a hamlet. 4 Burr. 209. It is unnect 
indeed particularly. to deſcribe. a highway, for, as Lord Hale faith, whether it be ſuch or nat 
pends much upon repuation, 1 H. Bl. 355. es | 


U, aher, Doug. „eh tie. | 


75 


FP 


) To whom the Highway and Soil belong. 
(All. the hardy Sit John Lads y. Shepherd, 4 Str, 100g. ace, 1 


ET ROT Found go» ++ + $4: 33+ 44 £4 CES 


5 (C) Kubo hatb a Right ta a Wap, and how! 


(4 


muſt claim it. 
RE 0 | 


55 n . 
(Jf in bar} Aud ſee Rouſe v. Bardin, 1 H. Bl. 351., that in pleading à publick hight 
is not neceſſary to ſtate the termin. a 9 n 
And in ga inditmeat for a nuiſance the termini need not be ſtated. Rex v. Hammond, ! 
44. a f F 1 , : 
| \ 


[ 
\ 


HIGHWAYS. 7 617 


n N | Page 56 
1 pe), That the grantee of a. road between certain limits, can only. uſe it. fo ae oo 


ing ; ane of thoſe Mmits tothe other. 80. it Hatly been determined, that undeva grant of a 
Ad, fon £ to N. i, through, and along a particular way, the grautee cannot make a tranſverſe 
erg + ao it, Senhoule v, Chriſtian, 1 Term Rep. S %/ũ ů .. 

d | *. þ 44 i #3 7% 8 


A right of way may be extinguiſhed by unity of poſſeſſion, unleſs Latch. 153. 
e a neceſſary ene, and then it ſhall not. But a right of water- oy 160. 
ne doth not ſeem to be extinguiſhed by unity of poſfeſfion in any 2 
If A. have Blackacre, and C. have Whiteacre, and A. have a way over 11 H. 4, 5. 
liteacre belonging to Blaclacre, and then purchaſe Whiteacre, the way 1 © 2, 
il be extin& ; and if A. afterwards enfeoff C. of I Biteacre, without Pei. 14. 
ging the road, it is gone. +10 / g 

7, had four clofes of land together, and ſold three of them, referving Cro. Ja. 170. 
niddle cloſe, to which he had no way but through that which he fold ; 189. | 
uns holden, that though he did not reſerve the way, yet it ſhould be 

freed for him. | 7 

lu an action for obſtructing a way, the plaintiff proved that Foevler Keymer v. 
i ſciſed of the plaintiff's tenement and the defendant's clofe, and in 
zz conveyed the tenement to the plaintiff with all ways therewith uſed, gummer 

j that this way had been uſed with the tenement as far back as m Aſſizes, 

ld go. The defendant produced a ſubſiſting Teaſe from Focultr for 1769. Bull. 
ee lives made i 1 1723, by which Fowler demifed the feld in queſti Ni, Fri. 74- 
ample manner as Rock a former tenant held it; and in this teaſe 

xe vas no exception of a way over the cloſe, Tater, I. held, that 

leaſe without any reſervation, the way was gone, and therefore coul 

t paſs under the words allways, &c, But as there were thirty years 

riening between the defendant's leaſe, and the plaintiff s conveyance, 

i the way had been uſed all the time, that was ſufficient to afford a 

umption of a grant or licence from the defendant ſo as to make 

1 way lawfully Sed at the time of the plaintiff's conveyance, and 

n the words of reference would aperate upon it, and the way would 


of: wo. 
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(D) Whethez a Highway may be charged. 


(dn ancient) A private act of parliament for ineloſing lands, which veſts a power in commiſ- 


abs 


ghwap, and other Nuiſances  . 


therein. 


) Of lopping a Yi 
(4ſe M, that al} nuiſances) 2 Str. 686. 0 7 


en to ſet out ne roads by their award, is equally binding with a writ of ad gued damnum, I 


>» «+ 
— 


* 
CA — 
_— — — — — — GP Uy——O— —— — 


618) HIGHWAYS. 


T. Tho are obliged to repaiz a Way by the en 
5025 mon Law: And herein, wheze a Perſon ſhall 
liable by reaſon of Jncloſure, Tenure, oz py 
„„ | YR: "oo 
(Alſo if a paris) In this caſe of roads, the whole pariſh ſhall not contribute, tho it hal 
wiſe in the caſe of bridges, becauſe one part of a bridge cannot ſtand without the other. 
an indictment will lie againſt the «oboe of that part of the patiſh which lies in the county 
which the ruinous road may happen to be. 4 Butr. 1507. A 


(Therefore if the) And. 216. 5 Burr. 2700. 2 Term Rep. 117. $13. 


\ 


Rex v. If part of a pariſh be exempted by the proviſions of an a& of pul 

2 ment from the charge of repair, the charge muſt neceſſarily fall dp 
effield, Ls TO FRETS by 147 2 Ne Nr | Teh, 

2TermRep. reſt of the pariſh. Bo 


106. 1 Ld. Raym. 72s. 4/9 #2 RT ON ; 8255 der 


3-Atk. 772. Where, a new road has been made on a writ of ad guad dun 
in the {ame pariſh with the ald road, the pariſhioners ought to keep it 
repair; becauſe being diſcharged from the bg of the old road, no 
burthen is laid upon them; their labour is only transferred from one er 
to another. But if the new road lies in another pariſh, the perſon 
ſued out the ; writ, and his heirs, ought to keep it in repait ; be 
the inhabitants of the other part gaining na benefit from the « 
road being taken away, it would be impoſiog a new charge y 
them, for which they received no compenſation, Per Lord I 


wiche. F 


— W—- _—_ * _— —__ —— _— —_ — 


Page 59 (G) ot the Proviſion foz zepairing the Higbwa 
and Turnpike Roads by Ait of Pazliament, 


HE general ſtatutes for this purpoſe, which were formerly n 
numerous, have lately been repealed, and reduced into two D 

viz. 13 Geo. 3. cap. 78. & c. 84. the former of which relates to hig 
and the latter to turnpike roads, Theſe acts bragch out into ſuch ann 
of clauſes, that to detail their proviſions would far exceed the limits 
work of this kind: We ſhall therefore content ourſelves merely with 
ing ſuch decifions as 1 to bear upon them; among which vil 
found a few upon the abrogated ſtatutes, the language of thoſe fla 
being followed, with very little variation, in theſe modern ones, 


( Clorgymen ave within) By fat. 30 Geo. 2. c. 25. 8 23. perſons ſerving. for themſelvtsv 
vates in the militia, are exempted from (tature-work dur ing the time of ſuch ſervice. 


Rex v. Though the 1 3 Geo. 3. c. 78. f 24. declares, that no indictment 


eee be removed by certiorari before traverſe and judgment, yet this clauſe 
kaw,Conp. not take away the writ at the inſtance of the proſecutor, for the 


-8. '. does not traverſe, and it was calculated merely to prevent delay 9 


: 


part of defendants. | &F 


HUE AND rr. a, 


poxer given by F 16. of 13 Geo. 3. cap. 78. to two juſtices to or- Rex v. | Fi 
lighway to be widened, extends to roads. repairable ratione tenu- Balme, 
1d upon diſobedience to ſuch order, the party may either be pro- Coup. 64h 
gu ſummarily under the ſtatute, or by iadictment as an offence - Rl 
mod la. | F} 

de defendants be acquitted on an indictment removed by certiorari Rex v. In- ae 
it of proſecution, the court of King's Bench have no power to habitantsof "FI 
| them coſts upon the ground of its being a vexatious proſecution un- e 94 
| 13 Geo. 3. c. 78. I 65. but the application muſt be made to the 1 
at ni 1 
* . to remove a eee be proſecuted by another Rex v. In- TH 
he juſtice who made the preſentment, yet if it be done with his ee {$i 
j, that circumſtance. will be no objeQion to it. | 2TermRey. 1 
z pariſh, conſiſting of two diſtricts, which are bound to repair ſe. 360. BY | 
ly, be convicted for not repairing the road in one of the diſtricts, 5 * ket 
er diſtrict having no notice of the indictment, it will be conſidered FM | | N | 
tantially the conviction of the one diſtri, and if the fine be levied Dougl. 421. mp 
inhabitant of the other, a mandamus will be granted for a rate to be 31 
| on the diltrit bound to the repair. But the mandamus muſt be ſpe- an 49} 
ſuggeſting, that the part of the highway which was the ſubject of the bh 

ment, lay wholly in the one townſhip, and that the two townſhips © 0 | 


Con 
all! 
Br 


ne pl 
fon ſparately bound to repair their reſpective parts of the highway, in $4. 
deus give fuch townſhip an opportunity to traverſe, by the return, ei- 1 
je of thoſe facts. f of, 18 1 Þþ ' 
ge U PO ai arg? © | 5 4 1 
1 l 5 48 1 14 
how the Parties obliged to repair are to be 9 
xoceeded againſt, and what Detence they map 14 
— en: dear) And it Is now ſettled that a general traverſe will lie to it. Re us. 6 71 | 
9 3 Burt. 1530. 1 Bl. Rep. 467. N | ö e 
rly | That it ir) See ace. Rex v. Inhahitants of Gamlingay, 3 Te 17 
two dot be aided by a kde. — that a certain par of te Foo — 3 — 4 | | | | 
iger. of 2 The words “ from” and to“ are both excluſive, Ham v. Brewer, 1 1.4 
3 ol | | by | 4 : 10 | 
ni oY 7: i4 4%) But ſee cur. Rex v. Smith, Say, 96. Rex v. Brookes N e i. 
= ants of Eaſt Lidford, I, 301. d bd 8 7 * 57 Bede 4 
* That it doth) But if it be alleged that the nuiſance is to all the king's ſubj i KA 
me _ the way N is, is a common way to all the king's {we L 4 it | 
v. 168. 4 
| q 1 L ' \ 
ves vo. That a preſentment againſt pariſhioners for not repairing a road Rex v. In- yy s: 
\ not allege it to lie in the pariſh, for they are otherwiſe not bound — 111 
Ir it, Hartf 8: 
ent : : . . Cowp. 111. M 
fe court of King's Bench will not grant an information to compel Ren v. In- ä 


iſh to repair a highway, which is not much uſed, and when it appears habitantsof 


* mother highway, equally convenient to the publick, is in good repair. Steyning, 
J never give leave to file an information for not repairing a * 


ay, unleſs it appear that the grand jury have been guilty of groſs 
dchaviour id not finding the bill 3 and they refuſe it for this reaſon, 
that 


40 HUE AND/CRY, _ 


that the fine ſet on conviction upon an information cannot be exper} 
he repair of the highway; whereas on an indictment it alway 
uh; a be Ka reg boa &#: . K 


8 


A 
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. pendeg. : 
N E. r 
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( Hue and Lord Coke Raith, that bus aud ery, (called in ancient; records. bu/ofua, 
mean the ſame'thing; for that burr in French is to hoot or ſhout, in, Engliſh to cry. 2 th 
4 laſt. 16. But ſince it appeareth by the old books (of which alſo Lord Coke maketh of 
tion, 2 Inft, 173.) that hue and cry was anciently both by horn and by voice, it may ſeem 
theſe to words are not ſynonymous, but that this batefiem og-hooting is by the born, ud 
by the wvoige; with Which allo agcordetb the French word Aucbet, which, figniheth a hunk 
horn : ip e (eaſe. will properly 22 5 a purſuit by born and 
Which king, gf purſuit of 'robhers by blowing a horn, ang by making an outcry, is fad 
practiſed alſo in Scotland. And this blowing of a horn, by way of notice or intelligence, 1 
caſes as well as in the purſuit of felons, ſcemeth to have been in uſe of very ancient tim 
amongſt the laws of Withred king of Kent, in the year 696, is this one ; © if a ſtranger of: 

of the road, and neither ſhout, pox blow a borg, he ſhall be taken for a thief,” Burn 5 
Hue and Cry. © 9885 od mobi” R 


4 ; 4.10 ? 55 


(B) Of raiſing Hue and Czy purſuant to the 
veral Statutes which declare in what 4: 
nes the Hundred ſhall bechargeable for Baß 
Page 66 ae GOD tune £304 

. (The (e) flatute) In 2 Wilſ. 93., it is ſaid by Mr. I. Bathurſt, that “ ir was his opinion, He 

4 this" ſtatute did not create damages, but only gave the party a different remedy from 
_ 4 which. be had "before, for the Party robbed, before that ſtatute, might have laid » WP" 
« againſt the hundred for not keeping watch and ward.“ But in the x. of Jackſon v.( C: 
worth, 2 Term Rep. 72. the court of King's Bench inclined to think that no ſuch atv e! 
had been brought, or would haye lain againſt the hundred before the ſtatute, they not 
corporation. r 4 ö ' | 1 * SR | ni 


( But $ In 2 Ld. Raym. 828. it is ſaid by Holt, C. J. that the hundred in ſuch uit 
not be liable. HE 
Page 68 \ Ee EAHITES : Þ'Þ* 363 7 7 ; bot. del ot ' 5 
(4/fo it is. not) Though a ſpecial verdict ſhould. not ſtate the robbery to have been con 
in the day, yet if it dy not fing that it was iu the night, the hundred will be liable. 4 
Mm, 819. l ” i Aua an 2 118 
FFD 5 r . f rs 


$94 


9. Of the Oath ig be taken of . 7 and before whom the; 
of bj n mu pe nts” | 
1 ; un > Lis SUS... HYTY 3 Ai 14 %*35 


Taten., Though the rabbery were 20 Miles from the place where the} 
Lese, ling, apd. though jt{were proyed that there were m 0 y juſtices lived is 
Ball, ., Jet {Prey J. peld jt ſuthcient op a caſe relerved, faying, the 38 v8 
Pri. 186. ddr in chat reſpect. | 
Pr Parker * I: 18 

8 as 


ent for the plaintiff 10 prog, that he who. took the BIN - 

©: x: e » Juice of the prage, and it ſhall he wal ypap proof hk 
| rl ; | Jeu ( 
Taz 


- -IDIOTS/ AND. LUNATICKS. 641 
oO. ns by bis clerk to the perſon producing it, without proving the un fene 


* z band. 1722. Bull. 
8 * anne i a N ; * Ni, Pri. 186. 
| is not neceſſary for the juſtice to take the examination in writing 9 


{ he appear at the trial, and depoſe the ſubſtance of the uſual atfida- Handrad of 
it iö ſufficient. Becontree 9 
| IE per Wythens, J. £ſex, 1683. Bull, Ni. Pri. 186. 


zit if the juſtice has taken the ſubſtance of the uſual affidavit in writ. Kemp v. 

and that is produced in evidence, he ſhall not be permitted to give 3 of 
lence at the trial of any thing elſe the plaintiff ſaid on his examination, 1. 3 
any deſeription of the robbers or robbery different from what he ſhall C. B. Bull. 


on the trial. | Ni. Pri. 
| | 136. 


pe nel e Sg | Page 73 
nF a) Cited by Lord Mansfield, Dougl. 465. | 


4r adden was) Upon this ground an original hath been allowed to be filed in this action, 
ra writ of error brought for the want of it, 1 P. Wms. 412. So, an original beſpoken 
bin the year, and teſted on that day, is good, though it do not paſs the great ſeal, till after 
year has expired, Piice v. Hundred of Chewton, id, 347. 


"<0. © * . — 2 a . Ow * . 
The plaintiff need not. prove the robbery in the place or in the pariſh wr . 
ged in the declaration, if it be proved within the ſame hundred. 80, 5 Ann. at 
and cry need not be proved by the plaintiff though alleged in his de- Waldfee, 


= "for iis he part öf Re bt This i Boll. W. 

ation, * W * part of the NY to levy it. g 4 

How the money is to be levied, and each Hundredor to contribute | 
er to the Charges. | 


pinion BN Here let it be öbſerved, that as the ſtatute of Minton incorporates” the Fitzgib. 


ed ſo as to ſubject them to be ſued, it, by conſequence, gives them 296. 
2n „capacities attaching upon the character of defendants: they may there - 


ach ſue the plaintiff (c) for che coſts of a nonſuit; they may bring · a ſcire le) See a3 


not 1, or an action of debt upon the judgment; or proceed againſt the 41 
nff for an eſcape. 5 5 * 


1d lots and Lunat icks. 1 Page 79 


HE bankruptcy of the committee is a ſufficient cauſe for removing x, parte 
him on account of the fund for maintenance: but the cuſtody of Mildmky, 


e perſon will not therefore be changed, if the Maſter finds it proper ; Vex. jun. 


the d regard to the comfort of the lunatick that it ſhould continue. 


4) What Perſons are elteemed ſuch, fo ag ta 
tome within the Protettion-of the 'Law. 


% 


(The more) The ſame rules of judging of inſanity prevail at law and in equity, Oſmond v. 


FRtoy, 3 P. Wms. 130. Bennet v. Vade, 2 Atk. 327. though Sir Wa. Blackſtone iu 1 Come. 


304. 


3 


622 - IDIOTS AND LUNATICRS. 
304. ſeems to point at a difference. For if a return to an inquiſition ſtate the party to he; 
dle of managing himſelf and his affairs from the weakneſs of his mind, a commiſſion of 

vill not iſſue, the court of Chancery having never gone further from the ancient returns, 
were, lunaticus wel non, than in allowing returns of non compos mentis, or inſane mentis, ot find 
proceedings have been in_Engliſh, of unſound mind, which amounts to the ſame thing. 

compos mentis is now indeed a proper technical term, being legitimated by ſeveral ach of x 

ment. Ex parte Barneſley, 3 Atk. 168. Lord Donegal's caſe, 2 Vez. 407, 

Page 80 But: 
| > A hunatick) This notion of the influenceof the moon hath been exploded by the ſounde 
loſophy of modern times. However, a claſſick reader will have pleaſure in an elepant 
treatiſe, De imperio ſolis ac lune in bumana corpora, et morbis inde oriundis, by the late Dr. Me 


——— 


- (B) How they are to be found ſuch. 
(The trial) Theſe latter are now moſtly in uſe. - And as the authority under theſe con 
ons is not in the commiſſioners only, but in the jury, they cannot be executed abroad, as ig 
of a commiſſion to appoint a guardian. Ambl 112. e IEA | 
Page 81 | | F< 
(Age the party) This traverſe is given by A. 2 Edw. 6. c. 8. 6. which provides, © thai 
perſon ſhall be untruly founden lunatick or idiot, every payſon grieved by ſuch office or ingui 
mall and may have his or, their traverſe to the ſame immediately, or after, at his or their pe 
and proceed to trial therein, and have like remedy and advantages, as in other caſes of t 
upon untrue inquiſitions or office founden.” - Though the ſtature gives the right to tra 
all perſons aggrieved by the inquiſition, yet the heir cannot traverſe it, but is bound up 
traverſe by the lunatick, or his alience, who may both traverſe it. Ex parte Roberts, 3 (ci 
312. In the caſe of a lunatick, the traverſe. may be by attorney, but an idiot muſt trave 
perſon. 3 Atk. 7. However, if there be an application to traverſe or ſuperſede the commi 
the lunatick muſt appear to be examined coram rege in concilio, which words have been coul 
to mean, the court of Chancery. Ambl. 12. And in the mean time, till the point of | tho 
is determined, the court will make a proviſional order as to the lunatick's effect. 3 Atk. Ic 
It hath been doubted, notwithſtanding the above ſtatute, whether the party aggrieved þ 
inquifition muſt not apply to Chancery, Ley. 26,27. And it is certain that he muſt apy 
order to ſuſpend the grant of the cuſtody of the perſon, which regularly is immediate upe 
return of the inqueſt, He muſt apply too for permiſſion to traverſe, which the court vil 
grant to a ſecond inquifition clearly finding the party non compot, av it would ſpin out the p 
ing to a very great length and infinite expence, Ex parte Barnſley, 3 Atk. i185. Andr dd 
theſe inquiſitions are concluſive; for the parties difſatisfied with them, may litigate dhe 
again either by bringing actions at law, or by bill in equity. Id. ibid. | 


4 


(c) Who hath an Intereſt in, and Juriſdit 
over them: And herein of appointing them | 
peꝛ Cuzators and Committees, and rhe Pol 

op and Duty of ſuch Committees. 
age 02 


(J. ſeems); This branch of the prerogative is generally, but not neceſſarily, exerciſed by 

who has the cuſtody of the great ſeal, to whom it is delegated by warrant under the 
manual, counterſigned by two ſecretaries of ftate. But the warrant confers no juriſdidim, 
ly a power of adminiſtration, and if that power be abuſed or any erroneous orders be 4 
under it, as it is derived under the ſign manual, the appeal is to the king in council, 2 . 
7. 7% 3 Alk. 635. P. Wms 104. 6 Br. P. C. 329. But the court of Choncety, 11 
cauſe, may vary its own orders. Ex parte Grimſtone, Ambl. 706. This power 40 
have been exerciſed in the court of Chancery prior to the ereQion of the courts of Was 
upon the diffolution of which courts if again reverted to the Chancery, 2 Atk. 533. 
court will exerciſe it where the perſon of the lunatick is ameſnable, but the — 1 * 
the juriſdiction, Ex parte Marchioneſs of Annandale, Ambl. 80. and alſo the 
tick is abroad; for the jury may be ſatiefied without an inſpection. Ex part 

109. 5 | | | ST 


' 


© IDIOTS AND LUNATICKS. a 


5% Lord Coke) It is clear that the ftatute was not introduQive of auy new right of the 
the words of it put this paſt all doubt. But whether the king had his prerogative by the 
n law, or by force of ſome non-cxiſting ſtatute, ſeems not ſo clear. Bratton makes no 
or ſing bon of it; but Fleta tells us, that certain perſons, called :atores, uſed to have the cuſtody 
the lands idiotarum ei Pultorum ; and that this truſt having been greatly abuſed, an act was 
4 in the reign of Edward 1. giving to the king the cuſtody of the perſons and inheritances 
un et flultorum, being ſuch a nativitare 5\ with a reſervation to the lord of all his lawful 
| ms for wards, relief, and the like. Fleta, pa. 6. 10. Fleta however mentions only agts- 
ounde ber: but the very introductory words of the ſtat. of 17 Ed. 2. c. 10. babet providere”” 
i pre-exiſtent right in the crown to the cuſtody of the lands of lunaticks, 


j 


Iſhis difinBion) Though the king or great ſeal cannot grant a lunatick's eſtate without 
want; yet they may allow as great a ſalary for the maintenance of the lunatick, as the in- 


of the eſtate amounts to. Sheldon v. Forteſcue Aland, 3 P. Wms. 110. R 


Aud as the) Nor can be preſent to a vacant benefice. The right of preſentation belongs to 
great ſeal, and was firſt aſſerted by Lord Talbot. 1 Wooddeſ. 409. ; | 
| Page 83 


(dad ar to) But the committees of the real eſtate of a lunatick, may exerciſe the fame 
rover it in regard to cutting timber for repairs. as any diſcreet perſon who was the abſo- 
eowner of the ſoil might do. Ex parte Ludlow, 2 Atk. 407. 


|t is a rule, ſtated indeed by Lord Hardwicke as never departed from, Ex parte 
xto vary or change the property of a lunatick, ſo as to effect any alte- 2 
nn as to the ſucceſſion to it. But Lord Apſley, C. decreed (a) incum- 8 
paid off in the lifetime of the lunatick out of ſavings of the eſtate, Ambl. gr. 
be aſſigned to attend the inheritance, and not in truſt for the next of (a) Ex parte 
u the ruling principle in the management of a lunatick's eſtate, being er rg 
le doing chat which is moſt beneficial to the Junatick. It is upon this (3) 50 . 
beiple that the court will order part of the lunatick's perſonal eſtate v. Sealey, 
„en be laid out in repairs (5), or even upon improvements of his real ef- 2 Atk, 414, 
ue, if the intereſt of the lunatick requires it, and the next of kin cannot (E) . - aha 
* good cauſe againſt it. So, if the intereſt of the lunatick requires it 3 Br. E. 
y the court will order timber upon his eſtate to be cut and ſold, and the Rep. 510. 
duce of it will go to his * wag repreſentatives, The immediate in- Lord 
reſt of the lunatick is the only object which the court attends to; the Compton 
wal intereſts of the ſucceſſion are not regarded: There is no equity N 
between mere, abſolute, real, and perſonal repreſentatives; they 4 Br. Ch. 
take the property as they find it; and therefore (d) a charge upon Rep. 231. 
* eſtate falling into the lunatick as the repreſentative. of the perſon 3 
r vhoſe benefit the charge was made, ſhall fink for the benefit of the (4 4 Br. 


Ch. Rep. 


Where the cuſtody of the Junatick's eſtate was granted to huſband and 2 * 


le, the wife being next of kin to the Junatick, Lord Talbot held, that E. parte 


fed be: buſband's right was determined by the death of the wife, it —_— a Lyne, Ca. 

4, nt grant, and a mere authority without any intereſt. But it is not uſual temp. Talb. 
ant the cuſtody to two, it being attended with inconveniencies, nor 

ven the huſband neceſſarily joined in this grant, for it had been holden by 2 P. Was, 
„i Parker, in Ex parte Kingemill, Mich. 1720, that a feme covert 638. 


8 capable of ſuch a grant. 
ere two perſons equally a-kin to a feme Junatick, the one a man, . 
other a woman, applied for che commitment, the woman was Lydlow,zP. 
oy as being of the ſame ſex, and better knowing how to take Wms. 638, 
r. | | | | 
The next heir is ſeldom petmitted to be committee of the perſon of , Bl. Com. 
kc luntick, becaufe it is his intereſt that the party ſhould die: but 1 395, 


1 
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hes not ahe ſame objection -to the nent of kin, for it is his intereſſ ©, 
ſerve the lunatick's life, in order to increaſe the porſonal eſtate by ſavi 
which he or his family may be entitled to enjoy. It is uſual therefy | 
grant the cuſtody of the perſon to the latter, and to commit the wa 
ment of the eſtate to the former, it bein 

management, to keep it in condition. 


g clearly his intereſt, b) 


(Alſo the care) Or net producing them, when required, Lord Wenman's caſe; 1 P. 
701. Ex parte Ludlow, 2 P. Wms. 638. ; | 

tp onda - Although the guardianſhjp of the king may be ſaid to be deter 
price; N by the death of the Junatick, yet it hath been holden, that the chan 
Es parte may make an order in the Junatick's affairs after his death. 
_Atwiltrong, 3 Br. Ch. Rep. 238. A 

Page 84 | 8 

(Provided that this at) Private mad-houſes are required to be licenced, and are otherwif 


Fulated, by Rat. 14 Geo, 3. c. 49., coutinued by ſtat. 19 Geo. 3. c. 15., and made den 
vy tat. 46 G. 3. c. 91. : : L f ; 


) How far their ant ot Underſtanding 
_ a to be prejudicial to them im Civil 8 


EKetnot v. I F a defendant become inſane after an arreſt at law, it is now ſet 
Norman, that this is no reaſon for diſcharging him out of cuſtody, upon f 
4 ag) common bail. Nor will the court interpoſe, though he be inſane a 
Tbberſon-y, time of che arreſt, a | 

Lord Gal- 4 | | | 
way, 6 Term Rep. 132. Mott v. Verney, 4 Term Rep. 121. 


— — 1 lt. * A 
— 


2 


F) ow far their Aits are good, void, or bu 
ble: And ok the tate Proviſions by Stam 
Page 86 


Gere ue] A court of equity is indeed reported in one caſe to have -relieved à remainde 
againſt à fine levied by an idiot, even againſt a purcbaſer. Tothill's Tranſactions, 42. 
it would relieve in this caſe in the ſame manner as it relieves againſt fines levied in thes 
ſraud. Mr. Fonblanque thinks is inferrable from the argument in Day v. Hungat, 1 Ro 
Eq. Tr. 48. g 
Page 87 r : | 11341 
in 45 Contr. And ſo 2 Bl. Comm. 291. (Yates v. Boen, 2 Str. 1104, 
Page 89 | | 
(But every perſon) For the rules of determiniag what ſhall be conſidered a lucid it 
where previous lunacy hath been proved or admitted, ſee - Attorney-General v. Panther, f 
Eq. Tr. 65. n. x. 3 Br. Ch. Rep. 441, 1 
Owen v. Conrts of equity will not only ſuſtain oontracts completed by the 
| Davis, tick whilſt ſane; but, under ſome circumſtances, will | enforce pe 
x Vez. 82. f | 
Fonbl. Ed. ance of ſuch as were entered into before, but were not complete 
Tr. 46. time of the lunacy: for the change of the condition of a: perſant 


ing into an agreement, by becoming lagatick, will not alter the 


* 


— —ä—— ᷣ̃ — — w__ > 4 
gw 
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the parties, which will be the ſame as before, provided they can 
E remedy; as, if che legal eſtate be veſted in #7 ve 4 
W court of equity ought to decree a performance; but if the legal eſtate 
| veſted in the lunatick bimſelf, that may prevent the remedy in 
equity, and leave it at law.” © ; a 
| Page 90 


By the 4 Geo. 2.) By ſtat. 5 Geo. 2. c. 30. the marriage of a perſon duly found a lunatick 
» te null and void, uuleſs he be previouſly declared ſane by the lord chancellor or his 


k is doubtful whether the words of this act include all lunaticks, 

yell as ſuch as are at large, as thoſe of whom cuſtody hath been 33 

Ned by the great ſeal. | n | neſs of An- 
| a | 8 nandale, Ambl. 80, 


(6) How they are to ſue and defend. 


| x trepaſes) For this would have been to ſtultify himſelf. 1 Ch. Caf. x13, But he may 
ty to a ſuit to enforce an agreement entered into before his lunacy, for there that objec- 
doth not ariſe. 1 Ch. Ca. 153. PE 2G et 


— 


&, if a perſon who is in the condition of an idiot or lunatick, though Mitf. Eq. 
buod ſuch by inquiſition, is made a defendant, the court of Chance- Pl: 95- 3P. 
pan proper information of his incapacity, will direct a guardian to be 1 2Eke 
vated. 
formations are ſometimes exhibited by the attorney-general, on be- bang Borg 
boch of idiots and lunaticks, conſidering them as under the peculiar 4 Br. P. C. 
etion of the crown, 559. 


Indictments. 


: Page 91 
) Of the Nature of an Jnditment, and. how 
„r it is conſidered as a Proſecution at che Suit 
4. Wt the King. | 
| * | ' P age 93 
1 tif a ſtatute) And the diſtinQion taken by the court in the caſe of the King v. Kobiuicn, 


r. $05. „that where the offence intended to be guarded againſt by a ſtatute was puniſha- 
before the making of ſuch ſtate preſcribing a particular method of puniſhing ir, there, 
particular remedy is cumulative, and does not take away the former remedy : but where 
© fatute only enacts, that the doing any act nor puniſbable before, ſhall for the future be pu- 
we in ſuch and ſuch a particular manner, there, ſuch particular method, by ſuch act 
cried, muſt be ſpecifically purſued ; and not the common law method of an indictment. 
„ balme, Cowp. 650. 8. P. Yet the doctrine in the text will hold in reſpe& of a new 
= created by a ſtatute, if the penalty be annexed to it by a ſeparate and ſubſtantive clauſe; for in 


y ale it is net necefſary for the proſecutor to ſue for the penalty, but he may proceed on the 
_ cauſe on the ground of its being a miſdemeſnour, Rex v. Harris, 4 Term Rep. 203. 
* J. Wright, I Burr, $43. | NS 5 . 
rſoat i 3 . ; i 
or. VI. | S 8 ) Upere 


* 


———— 
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) Wheze it is necetſazy, oz the Paktu m 
1 . tried for a capital Bit ce without 15 
age 94 — 5 | | 


( But impeachments) But in the caſe of commoners, impeachments are now to 
rs, though perhaps it was formerly otherwiſe. Fitzharris's caſe, 1681. 3 Grey 


— ENF ELSE 
dw. 


* — — 


() By whom it is to be found: And berent 
heh may and ought to be Jndittors, 


ge 95 | — 
{ Every indifment) Nor ought there to be more than twenty-three, 2 Burr. 1008. 


A 


— 


O) Uhetheꝛ the Indittors, or Grand Jury, 
find Part of a Bill brought before them 
and Paꝛt falſe: i, 5 


(It feems robe) This doctrine relates only to cafes where the grand jury take upon thenl 
to find part of the ſame indictment true, and part falſe; for there they neither afficm nat 
the fact ſubmitted to their inquiry. But where there are two diſtin& counts, vis. one f 
aſſault, and the other for a riot, they may find a true bill as to the one, and indorſe ir 
as to the nher, for this finding leaves the indictment as to the count found, juſt as if 
had been originally only that one count, Rex v. Fieldhouſe, Cowp. 325. | 


9 


6 (E) QAhat Matters are indiftable. 
Page 96 


(V. oy) And fee further Rex v Kinnerſley, 1 Str. 193. Rex v. Riſpal, 3 Burt. 
Indictments alſo lie for refuſing a publick office, or neglecting duties impoſed by dt 
Rex v. Lone, 2 Str. 929. Rex v. Jones, Id. 1146. Rex v, Boyally 2 Burr. 832 Rer. 
tle, Id. 864 ; for diſobeying an order of ſeffions, Rex bv. Robinkn Id. 799. for words it 
mation-of a magiſtrate ſpoken in his preſence and in the execution of his office, Rex . 
1 Str. 420. but ge. whether for ſuch words ſpoken in his abſence? and ſee Rex v. Pocoke, 
1157. Rex v. Darby, 3 Mod. 139. Comb. 45, 69. Indiftments have been, alſo allow 
nuiſances, in making great noiſes in the ſtrect, Rex v, Smith, 2 Str, og; for carrying ont 
ſive (though it could nat he proved that they were vnwholeſome) manufactot ies, as prep 
of aqua fortis, or the like, Rex v. White, 1 Burr. 333, for offences againſt common decene 
for taking up dead bodies, though for anatomical purpoſes, Rex v. Lynn, 2 Term Rey 
for a great immoiality in publick, Rex v. Sir Charles Sedley, x Sid. 168. 2 Str. 19. 
vfing falſe weights and meaſures. for producing falſe tokens, and for any attempts to de 
deceive, provided they be ſuch as people cannot by any ordinary care or prudence be 
againſt ; for where common prudence way guard perſons from not ſuffering by them, the 
is not indictable Rex v. Wheatly, 2 Burr. 1129. 4ndiaments will not lie for an ac 
injury in a publick way in the doing of a lawful act, Rex v. Gill, 1 Str. 190. not 
ding * public intercourſe by diſtributing hand- bills in the ſtreets, Rex v. 8 
uir. $16, | 


. {But wo) Selling ſhort meaſure, Rex v. Combrune, 1 Wils. 301. Rex v. Wheatl, | 
1125, Rex v., Dunage, Id. 1130, Rex v. Oſborn, 3 Burr, 1697. excluding commonen! 
cloſing, d e cal caſe, Cro. El. go. entering a yard, erecting a ſhed, uthatching 1 iN 
or by numbers keeping another out of poſſeſſion, if unattended with violence or ri, Bl. . 
Storr, 3 Burr. 1698. Rex v. Atkins, Id. 1706, Rex v. Blake, I. 1731, diſobeying aN 
Rex v. Sharples, 4 Term Rep. 777. all theſe are offences of a private nature, and of ce 
-ubiſhable by indidment. 


1 
. 
| 2 ih 
INDICTMENT. a * 627 Hp | 
1 Where a ſtatute forbids the doing of a thing, tle doing of it wilfully, als £31 
1 + without any corrupt motive, is indictable. Rex v. Sainſbury, 4 Term Rep. 457; f | 
Ui 20 indictable offence to conſpire to a the courſe of juſtice Rex v. | | 
ucing a falſe certificate (under the hands of juſtices of the peace x 2 11 
* ; road indicted is in repair) in evidence to influence the judgment of Rep. . . 
* court, And in ſtating ſuch a crime in the indictment, it is not neceſ- Fix 
vo ſet forth that the defendants knew at the time of the conſpiracy AF 
the contents of the certificate were falſe ; it is ſufficient that for ſuch AH 
they agreed to certify the fact as true, without knowing that it HE 
ſo. * | | | it | 
x — [ 11 
1 
within what Place the- offence inquired of 1! 
muſt ariſe. | 1 
n : 3 rage oo Ai 
. Ii: grand jury) The king cannot by charter, authoriſe the trial of offences out of the 4 
| iy where they are committed, ibi Dougl. 796 | it! 
Ws 
Ind by ſtat. 2 Geo. 2. c. 21. if the ſtroke happens in England, and 8 it 
ren 4cath out of England; or vice verſd, an indictment thereof found by 11 
n no jurors of the county in which either the death or ſtroke ſhall reſpeQive- 49 
one pes, ſhall be as eſfectual againſt both principals and acceſſaries, as if wt 
* Bee had been completed in that county. | y i 
| Page 135 
\ That an) So reſolved by three judges, Dy. 360. See alſo O Rouck's caſe, 1 Anderl. 3» {$1 5 
nord Macguire's caſe, 1 St. Pr. 950. 1 H. H. P. C. 155. 284., it was ruled, that an 1 
peer may be tried by a common jury in England for a treaſon committed in Ireland. Sec 111 
' argument, 8 St. Tr. 341. 3 14 
hibe 28 H. 8.) And 5 14. of the ſame ſtatute enafts, that the commiſſioners, We. ſhall N 1 
Burr, 1 power to try pirates in all the colonies, tc, in America, and to grant wartants, in order Þ | 
by de ir being apprehended and tried there, or ſent into Exg/and for tri 14 
Rex ' { 4 Ee | . * . $ | 
way j ſtat. 26. Geo, 2. c. 19. f 5. offences againſt 7 in diſtreſs, commit- The county = 
1 Wales, are triable in the next adjoining Engh/b county. 2 3 0 | 
— 1:4 
lo Ii county under this aQ. Parry v. Roberts, 1 Hawk, P. C. 6 Ed. 240, note, - 
ing en add Gt na CUE BE ts LIES as | i 
pe | ; 70 | | | 
» WW) Chat ought ro be the Form of the Body 11 
e indittment at Common Law: And herein, bt 
be a 101 [ 
„ thee inditment charging) Rex v. Flint, Ca. temp. Hardw. 370. Rex v. Stroughton, 2 Str. 1 | ; 
na | 1 
8 aber is it) Rex v. Cowper, 2 Str. 1246. contr, as to a ſcold, 8 
6 Page 103 5 
aht en nic ment) Rex v. Freeman, 2 Str. 1 268. Wh 
ag Page 106 > = 
ing ee; 80, by falſe ptetences, 4 Term Rep. $81. 7 
.) B66 die Rex v. Hollond, 5 Term Rep. 697: | 0 
"I ; Page 107 1 
„n he) There are only two caſes where it is nceeflary to lay a vill, og. upon the ſtature FG 
ions, and in an appeal of death, upon the ſtatute of Glouceſter, c. 9. Rex v. Blower, "Al 
*. Geo, 2. B. R. cited by Denniſon, J. in 1 Burr, 337. th 
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628 ch INDICTMENT. - 
_— An indictment ſtating the defendant to be late of JF. and "laying 
pn conn offence to be at the pariſh aforeſaid, was holden not to be ſufficiently 4 
Rep. 162. ain. I ; 1 2 ' 7 
Page 108 | 1585 | if 
(org? the) So, if ſeveral act in concert together, and one of them, in the preſence d 
others, uſe a falſe pretence (by words) to obtain money or goods, they may all be indicted 
ly; Young v. Regem, in error, 3 Term Rep. 98. e | 
But in the caſe of felony, if it appear before the priſoner has pleaded, or the jury are cu 
that he is to be tried for ſeparate offences, the judge in his diſcretion may qualh the indid 
or, if the judge do not diſcover it till after the jury are charged, he may put the proſecuw 
make his election on which charge he will proceed. 3 Term Rep. 106. | 


— — 


H) What ought to be the Form of an Jndiitm 
| upon a Statute ; And herein, 


3. How far it is neceſſary to bring the Offence indictable within the 

| | Words of the Statute. 

Page 113 4 0 | : | 
(It is a general) Where the words of a ſtatute are deſcriptive of the nature of the offer 

the purview of the ſtatute; or are neceſſary to give a ſummary juriſdiction, there it is nd 

ſary to ſpecify in the particular words of ſuch ſtatute. Per Lo1d Mansfield, Rex v. Peat 

2 Burr. 1037. | ns | | | 


If the fature relate} Rex v. Baxter, 5 Teww Rep. 83. 


Rex v. An indictment on the 23 G. 3. c. 13. for enticing artificers togy 
_— of the kingdom, Cc. alleged that the defendant contracted with a m 
| Kep. 739. facturer workman and artificer to go out of this kingdom of Great Bn 
| into a foreign country called America, ſuch foreign country not then bi 
wuithin the dominion of or belonging to the crown of Great Binn, 
holden good ;—though it was obje&ed, that the ſtatute was in the 

junctive, workman or artificer ; and that the indiftment charged 
generally to be out of the king's dominions, whereas ſome parts of i 

© +- - Within them. | * | | 

Rex v. Gil- In an indictment on 17 G. 3. c. 26. f 7. for taking more that 
e 2 in the 100l. for brokerage, Cc. it is hot neceſſary to prove th 
"ode: P. defendant took the exact ſum laid in the indictment, though it be vol 
under a videlicet. It is to be left ta the jury to conſider, whether the 
ceſs were really taken as a fair charge, for drawing the writings, &. 
| whether it was not ſo taken as a device to avoid the ſtatute 
Page. 114 | 3 | 
U vas fomerly) Rex v. Smith, Dougl. 445. Rex v. Mathews, 5 Term Rep. 162. 


* — 2 2 — 


(1) What ought to be the Form of a Caption 
aan Indiſtment. 


* 


r STATS. 

( Every caption muſt) Where the caption ſtated the ſeſſions to be holden ad eum Epiph® 
ſtead of Epiphanie, it was adjudged a fatal miſtake, Rex v. Watre, 2 Str. 698, 80, . 
ſlated it on an impoſſible day, Rex v. Fearnly, 1 Term Rep. 316. An indictment taken® 
adiourned ſeſſions, mult ſhew when the original ſeſſions began, to bring it within the tin 
tcribed by the Itatute. Rex v. Fiſher, 2 Str. 865, f 1 


INDICTMENT. + * 
aarition may be in the paſt, as well as in the preſent tenſe. Rex v. Hall, 1 Term Rep. 


1 


—ͤ— 


x) Wheze an Jndiftment may be quaſhed, 


by the common) Between quaſhing inditments and. arreſting the judgment, quaſhing is the 
geſt way 3 becauſe they muſt be very groſsly bad to have the court to deſtroy them at once. 
{ Rep. 275. f 


z. will guaſs) Wherever there is a manifeſt defect of juriſdiQion, the indictment will be 
Rex v. Williams, 1 Burr. 389. ; 


— — — — — ͥ ͤ — — 
Im 5 N 
: Infancy and Age. 8 
who are Inkants: And herein ot the ſevezal 
ranges and Peziods between which the Law dil⸗ 
cotinguiſhes as to ſeveral Purpoſes. : 
age 119 


ls it ſem!) The opinions upon this point in the books are numerous and irreconcileable, 


to g / 5 | | 
am | age of conſent) But now the agreement after #welve or fourtren would not be binding on 
it ant, if the marriage was without bannt, or by bcence without ronſent of parent or ian, 
ben oy”. infant was not a widow or widower, for the 26 Geo. 2. c. 33. makes all ſuch marriages 
tan, 8 Page 121 
te e at the) But before he attains ſuch age, he cannot aſſent to a legacy. Prince's caſe, 
11 b.; and even then, his aſſent will not bind him, unleſs he have aſſets for debts, Cham- 
of it n v, Chamberlain, 1 Ch. Caſ. 2579. And though he may adminiſter at ſeventeen, it is 
that he cannot commit a devaſlavit till twenty-on;. Whitmore v. Weld, 1 Vern, 326. 
1 | Page 122 


„ J, See the caſe of William York, a boy of tes years of age, convieted before 
| Chief Juſtice Willes at Bury ſummer aſſizes 1748, for the murder of a giil of about five 
d of age, Foſt, Cr, Law. 70. | | 

r_ the | „ 


bow far the Law zegards and takes Notice of 
Inkants in Ventre /a Mere. 

| i Page 123 

dill) And the deſtruQiion of him is murder. 3 Inſt. 50. 1 Vez. 86. 


= 


on poſthumous child is within a proviſion in marriage articles for ſuch _- — 
den of the marriage as would be living at the death of the father : ver. #5, 
ther ; and ſhall take under the ſtatute of diſtributions. Burned v. 
* | Mann, 1 Vez. 156. 
„ *. 8 1 £ 0 8 
ene have already ſeen that an infant in ventre ſa mere is to many r 
e conſidered as if he were actually born. It has been alſo holden, 1 P, Was, 


* 


be may be vouched be entitled to take under a deviſe to 
y be vou 1 and ſhall entitled | hadren 


the doftrine in the text ſeems to be the moſt to be relied upon. See not 6, 13 Ed. Co. Litt. 
b | | X 


wer. 
— * SED «> — EG tu ther ay 


E 
- 


n n 22 


1 


— — — —— 
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CE KIA | 
Burdet v. children living at the t;fator's death, whether the deviſot be his ua 
| 1+: Wk a ſtranger; that he is within the terms of a power to charge landt 
| . the-portions of younger children, living at the father's death, that js 
Forbes, , have an injunction granted on his behalf to ſtay waſte; and may hy 

2 Br, Ch. guardian appointed for him under the ſtatute of 12 Car. 2. c. 24 for t! 


. where the terms of the deviſe are general, as to the teſtators 1 


Honey. and grandchildren, not referring to the period of his death, it hu 
wood, holden, that a poſthumous child cannot take under it. At the fame 
Ambl. 708 jt muſt be remembered, that it is laid down in a moſt reſpectabe 
l (a), that it is now a fixed principle, that wherever the confiderxig Bk 
Ch. Rep. » for his benefit, a child in ventre ſa mere ſhall be conſidered i; 22” 

320. rn 


2 Vez. jun. 673. Northey v. Strange, 1 P. Wms. 342. Lancaſhire v. Lancaſhire, 5 Lemm 11 f 
49. (a) Watkins's Law of Deſcents, 142. * 
7 . 


— 


22 — 
— 


(E) Of what Things an Inkant is capable nM" 
lation to the Publick, and in which he cal / 


wer for his Meglett. 
Page 126 „ Ie 
(As infant) Trueman v. Hurſt, 1 Term Rep. 40. adjudged. conſid 
; ate, 2 
(So if an) But 9. whether an action will not lie on a promiſſory note given by an i¹ enda 


neceſſaries? See Trueman v. Hurſt, 1 Term Rep. 40. In this caſe of Williams v. Harik 12 
. ſecurity was given in the courſe of trade. | 


(F) Of what Things capable, being for his 0 
e Advantage. e 


Page 127 N 
(A, infant may preſent) See ſupra 416, 


— 


(G) How faz the Law takes Care of his Int 
ſo as not to let him ſuffer by his Laches: 
herein, where he muſt take Notice and perde 

Conditions, &c. 
Page 129 
[ ATberefof e if @ perſon deviſe) Supra 456. 


C)) Ol the Atts of Infants as thep are good, i 
R 02 voidable ; And herein, | 
age 133 


(If an'rnfent) 2 Str. 1083* Whywall v. Champion, S. P. 


e 134 | 
fe if one lends) But in Marlow v. Pitfield, 1 P. Wms 59., the Maſter of the Rolls bel dd 
I one lends money to an infant to pay a debt for neceſſaries, and in conleq f 
thereof he does pay the debt, the infant - ſhall be liable in equity; for the . 
of the money ftandsin the place of the perſon paid, viz. creditor for neceſſarics, and ul 
in equity, as the other ſhould have done at law. 8 


( But it is agreed) Trueman v. Hurſt, 1 Term Rep. 40. 


— 


INFANCY AND AGE. 631 


| - nd 
a infant) And an 'infant who lives with, and is properly maintained by his parents, 
as neceflari 


Pate e bind himſelf to a ſtranger, for what might otherwiſe be allowed es. 

lande „ Pickering, 2 Bl. Rep. 1325. 18 

a be den nts 134 

y ha ceceffaries for an infant's wife are neceſſaries for him, he is » Turner v. 


for them, unleſs provided before the marriage, in which caſe he is 78067 
chargeable, though ſhe uſes them afterwards. 3 Ker. 1e. 


in infant is alſo liable to an action for the nurſing of his lawful child ; Lord Ba- 

une WG verena conjure eguiparatur interefſe proprio. 2 _ 

abl ; 2 

* | a | Page 13 

| nition by writ) A decree in equity for the benefit of an infant, will bind him: nor 

1 accutor diſpute fuch decree, though it may be for his advantage to do ſo. 1 Atk. 631, 
np | | Page 136 

lem ded for the) It was laid down by Ld. Mansfield as a general principle, in Drury v. Dry, 


f. C. 570., that if an agreement be for the Lerefit of an infant at the time, it ſhall bind bim. And 
rule hath been adopted fo ſubſequent caſes, 2 re Rep. 159. it. /b | 


Nerefore if an infant) For the judgment would bind his clection. 3 Burr. 1808. 


i Page 137 
b if) Clayton v. Aſhdown, Vin. Abr. tir. Enfants, G. 4. pl. f. 


{me May, and her two fiſters were, under their father's will, ſeiſed of May v. 
wnſiderable freehold eſtate, and poſſeſſed of a conſiderable leaſehold Hook, in 


ne, as joint-tenants. Previous to the marriage of Anne May with the 2 773. 


IT. 
kndant John Hook, ſhe being then an infant, by articles of agreement 1 3th edit. 
ed 28th 08, 1761, and made between her of the firſt part, John Hook 246. note 1. 
kcond part, and truſtees of the third part, it was covenanted and 

j, that the leaſehold eſtates ſhould be aſſigned to John Hook for his 

1 uſe and benefit, and that the freehold eftates ſhould be ſettled on 

) for life; and then on her for life; remainder to their firſt and other 

r ſucceſſively in tail-male ; remainder to their daughters as tenants in 

mon in tail; remainder to John Hook in fee. And John Hook cove · 

ned to pay 100. to the truſtees, upon truſt, to pay Anne May if ſhe 

wed him, the intereſt of it for her life, and after her death to divide 

mong the children.— Anne May died under age. The queſtion was, 

r theſe articles were in equity a ſeverance of the joint-tenancy ? 

nd Chancellor Bathurſt, when he made his decree in this cauſe, ob- 

ned, that the firſt point attempted to be eſtabliſhed by the counſel was, 

at had Anne May been of full age, when ſhe entered into the articles, 

would have amounted to a ſeverance; but that no determination to 

elfect had ever been made: that the co-joint-tenants were not, in this 

to be conſidered as volunteers, as they claimed by title paramount; 

d that their ſituation approached nearer to that of iſſue in tail, who 

lamed per formam doni, than to that of an heir at law, who claims only 

ler his anceſtor : that the utmoſt which an infant could do, would be 

avoidable act; and that, of courſe, it would be in the diſcretion of 

e court either to give or refuſe their aſſiſtance to it, and, by a parify of 

Klon, it muſt be in their power to model his contracts at their pleaſure: 

at the contract in the preſent caſe was not ſuch as the court would up- 
1d. Had the infant lived to come of age, and a bill been filed againſt 
for performance of the articles, the court would have ſet them aſide, 
nd referred it to the maſter to draw new propoſals for a proper ſettle 
nt : that the contract was not ſuch as would have bound the infant, 
ors it ſhould! not bind the oo. joint · tenants: that it would be 1 
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2 ger Articles did not in equity amount to a ſeyerance of the joint-tenancy, 


bamſnire to a jointure in heu thereof, agreeably to the 27 H. 8. cap. 10. 
terial to bind the 7 {i of the female infant to a real eſtate, ſee Cannel v. Buckle, 2 U 


. that it be made before marriage, Lucy v. Moore, 3 Br. P. C. 514. Seamer v. Binghy 


-- Greenbank, 


Nep. 545. ſettled to certain uſes, he was bound by her coyenant. 


Atk. 614.—Indeed, wherever an infant, with the advice of his friends, enters into a coats 


was an infant, and had nothing to ſubſiſt upon but the rents of the mortgaged eſtate, and! 


| Chancellor held, that though, regularly, intereſt ſhall not carry intereſt, yet, that in 
cales in ſome circumſtanees, it would be injuſtice, if intereſt were not wade princip'|; 


5 * F 


Adiaoctrine that any act of an infant, which by its nature is voidable, f 
| fever the joint-tenancy, as, if that were allowed, it would alway» 
the power of the infant to ſay, whether the joint-tenancy ſhould be ſy. _ 
or not; then, if any of the co-joiht-tenants ſhould die under age, the | 
_ fant might avoid his own act by pleading infra etatem. and reſort toh 
_ tle of ſurvivorſhip, which would be a great injuſtice and hardſhip 
the ſurvivor. On theſe grounds his lordſhip was of opinion, tha 


* 


Bucking- It is now ſettled that a female infant may bar her dower by conſe 


t | 
5. Br. P. C. 370. But how far the competency of the ſettlement, or the leaving of iſſue ax 


245. Harvey v. Albley, 3 Atk. 612. Durnford v. Lane, 1 Br. Ch. Rep. 196. Willans 
Williams, id. 152. It ſeems to be abſolutely neceſſary, in order to ſupport ſuch a ſetikm 


Atk. 56. 


Harvey v. It alſo ſeems, that the intereſt of a female infant in a money por 
may be bound by an agreement before marriage; for if a parent or g 
Ae. eg. dian cannot contract for the infant ſo as to bind this property, the} 
band, as it is a perſonal thing, would be entitled to it abſolutely a 
; marriage. 13 i 

Pas fu Whether a male infant may make a ſettlement of his real eſtate, i 
thes 2 point which doth not yet ſeem to have been determined. It hath ind 
Gi £q been holden, that an infant tenant in tail, with a power to ſettle land 
Reps 137:, way of jointure to a giyen amount, was bound by a coyenant to mal 

Ms Lu J ſettlement within the limits of the power: 
229., and 1 Str. 604. 3 3 
Hearlev. But in a later caſe Lord Hardwicke declared in broad terms, th 
J Atk. 696. Power coupled with an intereſt over real eſtate, could not be exerciſd 
1 Vez. 298. àn infant. The above deciſion evidently eſcaped his lordſhip's recal 
See 1Fonbl. on, for he is made to ſay, that “there is no precedent either in a 0 
Eq, Tr. 78. law or of equity, where it has been holden a power over real eſtate, e 
cuted by an infant, is goodꝓꝑ. Es 
e It hath been determined, that where a male infant married an # 
2Br.Ch who by ſettlement on the marriage covenanted that her. eſtate ſhould 


Page 139 
" (If at infant) But an infant was holden bound by an award made upon a reference with! 
conſent ot his guardian. Biſhop of Bath and Wells, v. Hippeſley, cited by Lord Hardy 


which appears to be beneficial to his intereſts, equity will ſupport it. Therefore, when) 
mortgaged his eſtate to the plaintiff, and died, leaving the defendant his daughter and heir, 


intereſt being ſuffered to run in arrear three years and a half, the plaintiff grew vneaſy at it 
threatened to enter on the eſtate, unleſs his intereſt was made principal; upon which, 

ſendant's mother, with the privity of her neareſf relations, ſtated the account, and 'the d 
dant, who was then near of age, ſigned it; and the account was admitted to be fair; the 


the rather, in this caſe, becanſc it was for the infant's benefit, who, without this agree 
1 been deſtitute of ſubſiſtence. Earl of Cheſterfield v. Lady Cromwell, 1 Eg. 
Abr. 287. : | | . P | 


( But if an infant) The words of Perkins in the paſſage referred to are, that * that il 
gifts, grants, or deeds made by infants, by matter in deed or writiog, as do take effect by © 
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of his band, are voidable by himſelf, by his heirz, and by thoſe who have his eſtate. 
« which Lord Mansfield obſerves, in 3 Burr. 1804., that the words * which do take eſſect. 


' 1 eſſential part of the definition, and exclude letters of attorney or deeds which delegate @ 
g hel je power, and convey uo intereſt; a power to receive ſeilin is indeed an exception to this rule. 
, | f 


a 5 Page 1 
Ih it ſeems) It cam thus exert itſelf only where the get done by the infant is vanes if it 
ablolutely vid, as, in the caſe of a warrant of attorney given by an infant, jt cannot make it 
þ though thers appear circumſtances of fraud on the part of the infant. Saunderſon v. 
r,1 H. Bl, 75. * e 


[Uſe rotwithflanding) The infant may be directed to convey, though the eltate be in the plan. 


tk. 559. Ee parte Smith, Ambl. 624., or if the infant be a feme covert, ſhe may be direQ- 
ve are by the caurt to conyey by fine. Ex 2 Maire, 3 Atk. 479. Com. Rep. 615. But the 
2 Þ Wot muſt be a clear, undoubted, expreſs truſtee, and the truſt muſt be in writing, not by con- 
Nillams tion of equity, Ex parte Vernon, 2 P. Wms. 549, Godwyn v. Liſter, 3 P. Wm. 387. 
wekins v. Obeen, 2 Vez. 559. ; | | 


4. Where voidable, as to the Infant, ſhall yet bind others. 


Upon a bill for a partition between an adult and an infant, as the lat- Lord Brook 
or cannot convey till he comes of age, the court will therefore reſpite ! Lord and 


the! conyeyances on the part of the adult; and this, it ſeems, whether rae N p. 
ly on infant be plaintiff or defendant. - Was. 518. 


| | | Page 14 
if an (nfang) But the reaſon that infancy muſt be pleaded ſpecially to avoid the 2 1 
| becauſe it has the form of a deed, but becauſe it has an opera ion from the h ry. Per 
Mansfield. 3 Burr, 1805. 


A mother, as guardian to her childreo.. who were all infants, granted Smith r. 
building leaſe of a part of their eſtate for 41 years; her eldeſt ſon, who * 8 At. 


unted that the leſſee ſhould have quiet enjoyment. and that the reſt of Hardwicke 
children, when of age, ſhould confirm the leaſe : the children all ar- ſaid. that. in 
ed at age, and accepted the rent under this leaſe for above ten years n 5 y ” 
ter the youngeſt came of age: after ſuch acceptance they brought their weuen js 
Ament againſt the leſſee, who thereupon filed his bill in the court of bound by 
jancery, to have the leaſe eſtabliſhed, which Lord Hardwicke decreed, à marriage 
ncipally upon the ground of the acceptance of the rent for ſa long a wor ene 
de; and as it was againft conſcience to bring the ejectment, he ordered her win 
tt the plaintiff ſhould have coſts at law and in equity. ty, if the 

| | accepts pin-money, or a jointure under it. 1 Atk. 490. 


In debt for rent, the defendant pleaded infancy at the time of the Ketſey's 
ae made; and, upon demurrer, the court held the leaſe voidable only cafe, Cro. 
the election of the infant, b waving the land before the rent · day came: Roll Abr, 
the defendant not having fo done, and being of age before the rent- tit. E, fata, 


e, the plainti J (.d) 8. C. 
1 72 N * * & by the name of = 2 
1 | age t 
5 ＋ an infant enters) Vide etiam contr, Capper v. Davenant, Tr, 29 Car. 2, B. R. | K. 


153, 


be ratify the contract b Willock, 2 Str. 

y a promiſe to pay, he is bound. Southerton v. » 2 Str. 690, 
Bolt, C. J. in Hylling v. Haſtings, 1 Ld. Raym. 385. S. P. Pw Afhhurſt, J. in Cockſhott 
— net, 2 Term Rep 648., and if in an action in ſuch caſe the defendant deny the ratification 
;_ © contradt after his age of majority, the proof of infancy lies upon him, Borthwick v. Carru- 


ions. Ex parte Proſſer, 2 Br. Ch. Rep. 3325. He may convey by recovgry, ex parte Johnſan, - 


Tuck field v. Buller, Ambl. 197. 


about 19 years of age, joined with her in making the leaſe, and co- thic caſeL4, | 


Eq (ſeit is ſaid) So, if goods not. neceſſaries, be delivered to an infant, and after he comes of | 


t Term Rep, 648. Hewever, if the original tranſaction be not Per fealy fair, —_ 
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bim to join in a conveyance. to complete the eſtate, and where ſuch conveyance is of the inhe 


* 
/ - 


infant be entrapped Into a ratification of it immediately upon, his coming of age, equity vil z 


relief. Brooke v. Gally, 2 Alk. 34. 


„ 
* 


wo : (K) Of the Pꝛivileges of Jnfants in Sulig | 
L 8 Actions by and againſt them: And berein, 
age 14 | | 


(The intereſt of) It may make an order of maintenance for an infant, though no cauſe he; 
ding. Ex parte Whitfield, 3 Atk. 315. SEES Kent, 3 Br. Ch. Rep. 3. It may (ha 
— the nature of the infant's ebhate; Lo:4 Winchelſea v. Norcliff, 1 Vern. 435. Ins 
Twyne, Ambl. 417. and fo, it ſeems, may guardians and truſtees, where it is manifeſtly for 
benefit of the infant. See the laſt caſe, The queſtion, as to the power of @' truſtee to chu 
the infant's eſtate, ariſing iu Vernon v. Vernon, Ch. November 1989, Lord Thorlow ſtated k. 
be a general rule, „that a triiſtee ſhould not ad lilitum change the-nature of an infant's eſtate; 1 
held, that the truſtees having, in that caſe, applied the perſonal eſtate of the infant in perſo 
auce or ſa tisfaction of a condition, upon which the infant was entitled to a real eſtate; that w 
not a ground for raiſing a truſt againſt the heir, in favour of the perſonal repreſentative of ti 
infant, 1 Fonbl. Eq. Ur. $2. note (F). | | Is 


* * 
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. (Therefore if 4] Fountain v. Cain, 1P Wms. 504. Napier v. Lady Effingham, 2 P. V 
401. Wrotreſley v. Bendiſh, 3 P. Wms. 237. Bennett v. Lee, 2 Atk. 531. And except 
cannot he taken to an infant's anſwer, Strudwick v. Pargiter, Bunb. 338. Copeland v 
er, 4 Br. P. C. 256. And in a ſuit againſt an infant, the ſervice of ſubpena” to hear judeme 
muſt be on the guardian, not on the infant. Taylor v. At wood, 2 P. Wms. 643. 


(t it ſeems) It is ſaid by the court in Whitechurch v. Whitechurch, 9 Mod. 128. that 
caſes of truſts, infanis are always bound by decrees of this court; and fo they are, where they 
of the anceſtor is conteſted, and it is either ſet aſide or confirmed in equity after trial on 
iſſue deviſavic vel non, or where it is otherwiſe ſet aſide without a trial at law; and there is ſcare 
any caſe where an infant hath time to ſhew cauſe againſt a decree, but where it is neceſſary 


tance, as in decrees of foreclaſure of mortgagers, &c. And even in the caſe of forecloſure 
is not permitted to him to ravel into the accounts, nor is he entitled to redeem : he is me 
2 to ſhew error in the decree. Mallack v. Galton, 3 P. Wms. 352, Lyne . Will 

olls, 13th May, 1750. ibid. — An infant may file a bill of review to reverſe a decree, notwi 
ſtanding it hath been enrolled upwaids of twenty years. Lyttoa v. Lytton, 4 Br. Ch. Re 


[4 


441. 


Lord Brook It hath been holden, that an infant, when plaintiff, is as much boun 
1 and as little privileged, as one of full age; unleſs groſs laches, ot fra 


ford, 2 P. and colluſion appear in the prochein amy in which caſe the infant mi 
Wms. 518, open the decree by a new bill. TY 
Gregoty v. 1 s | 

Moleſworth, 3 Atk. 626. See an 7 5 to this rule in the caſe of Lady Effingbam . 
er, 3 Br. P. C. 301. where the Houſe of Loids gave Sir John Napier leave to ſbeu cal 
when he came of age, againſt his own decree. And an infant's negle& to put in a ref l 
ſhall not . as an admiſſion of the truth of the anſwer, for an infant can admit noth 
d y, Sheffield, 4 Atk. 377. Vide comr, Thurſton v. Nutton, Tr. 1733 3 P. Was. 
f the court detect an incautious ſubmiſſion in the bill of an infant to any thing that wil 


prejudicial to his intereſts, ihey will direct an amendment. Serle v. St. Eloy, 2 P. Was 


Da Coſta v. If it be repreſented to the court, that a ſuit inſtituted on the ba 

Da Cola,. of an infant is not for his benefit, an inquiry into the fact will be direds 

3.P. Wrms, ; 5 95 
142. to he made by one of the maſters, and if he reports that the ſuit is ot 

Mitf. Eq. the benefit of the infant, the court will ſtay the proceedings. 

Pl. 27. ſuits for the ſame purpoſe, are inſtituted in the name of an infant, b) & 

ferent perſons acting as his next friends, the court will direct a! 

uiry to be made in the ſame manner, which ſuit is moſt for his ben 

„ and when that point is aſcertained, will ſtay proceedings in the c. 

9 ( 
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Te | 3 Page 1 ; 
If is a writ) In Chancery the courſe ſeems to be, to proceed in ſuch caſe . — 


ug Pr. Reg. 195. 


(Tie reſpeFive courts) But it is faid by Lord King C. that no one can have a teſtamentary 
dan for this purpoſe. 2 Str. 70g. | : 
The admiſſion of the procbe in amy or guardian may be either ſpecial, to proſecute or defend a 
articular action; or general, to proſecute or defend a ations whatioever; Archer v. Frowde, 1 
kr, 404. though it is faid, that by the practice of the court of King's Bench, a ſpecial admiſſion 8 
fa goardian, to appear. in one cauſe, will ſerve for others. 14. 305. For the manner in ih 
5 lich a guardian or prochern amy is appointed in B. R. See Tidd's Pr. 117. (e) For if an infant 
wood pendant appear by attorney, it is error: 8 Co. 58. b. 9 Co. 30. b. but if an attorney under- 
e to appear for the infant, the court will oblige him to do it properly. Straton v. Burgis, 1 
u 114.— The order for the admiſſion of a prochein amy ſhould be obtained before declaration, 
d acapy thereof annexed to it; elſe the defendant is not compellable to plead; Sty. Pr. Reg. 
ky, and the plaintiff 5 attorney, if required, muſt give notice to the defendant's attorney, of 
he place of abode of the prochein amy, Tomlin v. Brookes, 1 Will. 246. So, the rule or 
der for the admiſſion of a guardian ſhould be obtained before plea, and a copy of it annexed 
xrcto; for if an infant defendant appear by attorney, though it be in conſequence of common 
wroceſs, with a notice requiring him to appear in that manner, he plaintiff may obtain an or- 
in for ſtriking out the appearance, and that the defendant may appear by guardian within a 
„ N lain time, uſually four or ſix days: or in default thereof, that the plaintiſf may be allowed 
o name a guardian, to appear and defend for him, Kerry v. Cade, Barnes 413. Gladman v. 
Bateman, Id. 418, And a ſimilar order may be obtained, where the defendant neglects to 
per at all, Stone v. Atwoll, 2 Str. 1076. Shipman v. Stephens, 2 Wilſ. 50. Tidd's Pr. 
117, 118. 


*, 
— 
— 
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\ 


—— —— 
* — — 


at * An infant is not liable to coſts, but only his. prochein amy ; and if he Grave v. 
fule to pay them, on demand, the court will grant an attachment Grave, 


nat him (3), Yet, where an infant plaintiff was taken in exe- 2 813. 


cution for the coſts, the court refuſed to diſcharge him on motion Turner, 25. 
. And it hath been adjudged, that cofts are payable by an iofant de- Wms. 297, 

kndant (ah 7 
= | . @ pro- 
Will den amy being liable to the coſts, he cannot of courſe be examined for the infant. Horkims v. 
ot un Neil, 2 Str. 1026, though his declarations may be regeived againſt the infant. James v. Hat- 
keld, 1 Str, 548 (6) Slaughter v. Talbot, Barnes, 128. (e) Gardiner v. Holt, 2 Str. 131). 
Dy. 104. 1 Bulſtr. 189. 2 Str. 1217. : 
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When an infant ſues, it is the practice with the courts of law, to ſtay Doe v. 

be proceedings till the prochein amy, guardian, or attorney hath given ſe- * 
urty for the coſts ; and where he has appeared to be in low circum - Rer. 490. 
ſances, or incompetent to diſcharge the coſts, they have, on motion, 

pointed a new prochein amy, or guardian of ſufficient ability (e). It () Str. 
hath been ſaid f) that a ſimilar practice obtains in the court of Chan- r = 
cery, and that if the prochein amy be inſolvent, the defendant may apply v. Turner, 
u order to have a ſolvent amy named. But in Squirrel v. Squirrel (g), 2 P. Wms. 
n Lincoln's Inn Hall, 17 Dec. 1791, a bill having been filed by a feme 297) 
overt by her next friend againſt her huſband, it was moved on the part * 
of the defendant, that all proceedings in the cauſe might be ſtayed, until 25). note. 
eu de proc bein amy ſhould give ſecurity for coſts, or another prochein amy be 
tamed, which application was ſupported by an affidavit of the bad cir- 


cunſtances of the 2 amy. But Lord Thurlow refuſed to make any 


eder; and ſaid, he did not conceive the court could inquire into the 
5  ©xcumſtances of any prochein amy, more than thoſe of any common plain- 
ui ff, in which caſe, though the plaintiff ſhould be inſolvent, the defendant 


cannot help himſelf ; that in the caſes of an infant or feme-covert they 


wake obliged to ſue by their next friend, ig order that there wg 0 
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ſome perſon ſucable for the coſts: (which the infant and feme on 
themſelves are not z) but that the court contented itſelf with making fan 
body ameſnable in this reſpect, without going into an inquiry concery ger 
his ability.— There was in this caſe indeed a circumſtance upon which 
lordſhip in ſome degree relied, wiz. that this application was m 
after the defendant had anſwered, which might be conſidered as a was 
any application of this nature, though it was alleged on his pan 
he had not diſcovered the circumſtances of the prochein amy until n 


Anſwer. 


(L) Of the Privilege of Jnfancy as to the Pard 
= | demurring: And herein, 

Page 155 pe 

(If a mas lu iar] But it ſeems, that in error, where the tenant pleads infancy, and i 
by deſcent, he ſhall have his age. Herbert v. Binion, 1 Roll. Rep. 251. 323. Cro. Jac. 
8. C. Moor, 847. pl. 1148. S. C. 3 Bulſtr. 138. S. C. Aland v. Maſon, 2 Str. $61. 


— 
— 
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: | . I [een 
b % INFORMATIONS. 
| Ws | But i 
(E) Jnformation Quo Marzanto. 44 
| . . „% 
wor | — — — „ 
1 ; . the 1 
(A) Of the Nature and ſeveral Kinds of Ing 
muätions. * 
Y 
Page 165 | OM f ute, 
(This difference) And in the very ſame act of parliament, which aboliſhed the court of Re1 
chamber, viz. 16 Car, 1. c. 10. & 6, a conviction by information is expreſsly reckoned up, u . gen 
of the legal modes of convincing ſuch perſons as ſhould offend a third time againſt the pros. 
of that ſtatute. . . 
| ' 
(, For an) It may be exhibited by the ſolicitor-general during the vacancy of the offce not. 
atzocney-general; and that, without ſuggeſting ſuch yacancy on the record. Rex v. Wilkes, 0 
Burr, 2555. | * 
(399, hay But if a ſtatute be merely prohibſtory, it will be no ground for an informa 
on, though in ſuch caſe an indictment may lie, Croften's caſe, 1 Ventr, 63. | 
— dams 10 15 * — 151 
8 (B) In what Caſes an Jnfozmation will lit, 10 
e 166 ; 
(Here wwe ſbalſ) 2 Str. 1107. Andr. 310. 2 Str. 1162. ö | 
An information will lie for attempting to bribe a ſervant of the crown to. procure an 0 Ard 
under government, Rex w Vaughan, 4 Burr. 2494. z for publiſhing an obſcene book, Ret * 
Curl, 2 Str. 788.; for blaſphemy, Rex v. Woolſton; for procuring a man to marry a paupe C pl 
order to exonerate a pariſh, Rex v. Watſon, x Wilf, 41. Rex v, Tarrant, 4 Burr. 2106 f a as 
an undue diſcharge of a debtor by judges of an inferior court, Moravia's caſe, Ca. temp. Hard a 
135-; for a refuſal by a captain of a ſhip to let the coroner come on board, Rex v. 5 wa) 
2 Str, 4074. Andr. 231.; for keeping great quantities of gun-powder as fof a nuiſance, Ra" 
Taylor, 2 Str. 1 167. ; for maliciouſly preſſing a captain, as z common „Rex v. Ve Th 


1 Bl. Rep. 19. ; for printing a ludicrous account of a marriage between an aQteſs and a 1 - 
wn, Rex v. Kinnerſley, 19. 294. ; for an impoſture and conſpiracy, Z. 293. J for procuring #% 
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| tice to be.affigned, though with her own conſent, for the purpoſe of roſtitution, 

„ Delaval, Id. 439. 3 Burr. 1434.; for ſeducing a woman, habituated to Making, to 
» her will, Rex v. Wright, 2 Burr. 1099.; for bribing perſons to vote at a corporation electi- 
Rex v. Plympton, 2 Ld. Ray m. 1377. It will lie againſt a juſtice for any impioper official 
lat, as for demanding a ſhilling of a perſon brought before him tor diſcharging his warrant, 
| committing-the-party for retuling to pay it, Rex v. Jones, 1 Will, J.; for voluntarily ab- 
ting himſelf from a ſeſſions which could not be bolden without him, Rex v. Fox, 1 Str. 21.; 
aver coruptly diſcharging a perſon committed in execution by another magiſtrate, Rex v. Brooke, 
em Rep. 190.; for improperly granting as well as refuſiag a licence, Rex v. Holland, 1 


ich 


z mere error of judgment, or a miſtake of the law; it he has acted honeſtly and without 
tad intention, Rex v. Palmer, 2 Burr. 1162. Rex v. Jackſon, 1 Term Rep. 6535; and will 
neral, in ſuch caſe diſcharge the rule with coſts. Rex v. Palmer, 2 Burr. 1162. Rex v. 
ling Id 654. See alſo Rex v. Eundem, Id. 722. And where application is made for an 
amation againſt him for having | improperly convicted a perſon, the pariy complaining muſt 
an eaculpatory affidavit, fully denying che charge. Rex v. Webſter, 3 Term Rep. 388. 


rol 


a as 


) Of ling an-Jnfozmation, the Proceedings Page 169 
Non « and the Proviſions made hezein by MY 
WWW | 


| (zems to be) And the court will require the ſame evidence in ſupport of ſuch a motion, as 
A be neceſſary In ſupport of an indictment. Rex v. Willett, 6 Term Rep. 294.—A' joint 
mation againſt ſeveral defendants cannot iſſue upan- diſtin rules for one or more infor- 
tons againſt each, 3 Burr, 120. (6) Rex v. Badouin, 2 Str. 1044. Ca. temp. Hardw. 271. 

ile 10 | Page 170 
But if be) The diſcretion. of the court in granting informations is guided by the merits of 
perion applying, Rex v Bickerton, 1 Str. 498. Rex v. Miles, Dougl 283, Rex v. Haſ- 
ll, 1d. 387: Rex v. Webſter, 3 Term Rep. 388. Rex v. Hankey, 1 Burr. 316. Rex v. 
b, 1d. 548. Rex v. Symonds, Ca; temp. Haidw. 240. Rex v. Robinſon, 1 Bl, Rep. 54.4 
the time of the application, Rex v. Robinſon, 1 Bl. Rep. 541.1 by the nature of the caſe, 
x7, Spriggins, 1 Bl. Rep. 2. Rex v. the [nhabitants of Wigan, 1d. 47. Rex v. Groſvenor, 
. 1193. 1 Wils. 18, Rex v. Robinſon, 1 Bl. Rep. 541. and by the conſequences that may 
ly reſult from it. 1 Bl. Rep. 541,—The court will never grant an information on a penal 
ute, where the penalty veſts in the c1own only; in that caſe the attorney-general muſt file 
Rex v. Hendricks, 2 Str. 1234. Nor will they interfere upon the application of the attor- 
general, in caſes proſecuted by the crown, for he may exhibit an information himſelf. 
AJ. Philips, 3 Burr. 1 564. S vp 


6, That to whatever ſum. the coſts of the defendant may amount, he Rer v. 
not, on this ſtatute, have more chan the amount of the recognizance — * | 
on the application for the information {a}, will the court compel the Hardw 24 

; Ne ardw 247. 
ecutor io give ſecurity for the coſts over and above the 200. Rex v. 

| o Morgan, 
2 ftr. 1042. Rex v. File wood, 2 Term Rep. 145. (a) Rex v. RR Id. 197. 
| yo g age 171 
h the 9 Anna) Theſe words, it is. now ſettled, apply only te offics in corporations, not to 
es in boroughs and other. places not corporate. Rex v. Wallis, 5 Term Rep. 375. Nor do 
extend to all offices within corporations. Rex v. Williams, 1 Burr, 407. 
here is no neceſſity to ſtate this leave on the record. Symmers v. Regem, Cowp, aye 

x | age 172 

Ard it it further natd, „ That the flatute) This does not enable the defendant to lc ad more 
n one plea, even with the leave of the court. Say. Rep. 56, 4 Burr, 2146. He way in- 
| plead the ſtatute of limitations of 31 Geo. 3. c. 58, either ſingly or together with fuch 
aus he might have lawfully pleaded before the paſſing of that act, or Juch ſeveral pleas as the 
{ads 0 =etion fbal] ellow. And where he is charged with the uſurpation of ſeveral franchiſes, , 
tay plead diſtin pleas to the ſeveral charges. Rex v. Francis, 2 Term Rep. 484, | 


This a& extends only to individuals uſurpiog offices or franchiſes in a Rexy. Cor: 
oration ; and not beende itfelf as a body : if a II 5323 a, 


Mor 


£ 


— 


m Rep. 692. But the court will not proceed in this extraordinary way againſt a magiſtrate 
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then, Burr. as 3 corporation, uſurp upon the crown, the information muſt be by ay 
869. 1 Bl. the name of the attorney general, on behalf of the crown, 
Rep. 18). 1 Term Rep. 2, | 
(5) Rex v. | | 2 f | 
Latham, The granting of an information is not now a mere matter of cond... 
it was formerly conſidered, but depends upon the "ſound diſcretion gf 
court according to the particular circumſtances of the reſpectire ciſa 
„ may be brought before them. Where the right, or the fact on which 
right depends, is diſputed (5) ; or where the right turns upon 2 pom 
new or doubtful law (c), or where there is no other remedy (a), it is un 
Jia granted. But if the defendant can ſhew, that his right to the frand 
Bougl. 395. in queſtion hath been already determined on a mandamus (5), or that thy 
(a) Ball been acquieſced in for a length of time (c), or that it depends on the 
Pri. 213. of thoſe who voted for him, which hath not yet been tried; or th! 
1 I perſon upon whoſe right the defendant's title depends hath enjoyed his 
TY 0 he chiſe fo long, that the court would not permit it to be impeachedin this a 
kime within of proceeding (4): or it ſeems, that ſuch perſon is dead e); or the 
whicha title great a number of derivative titles would be dad by a jal 
ws See ment againſt the defendant, that it would tend to diſſolve the corponk 
might be (Nor that the franchiſe no way concerns the publick, (as all 
impesched which relate to the government of a corporation, or the eleRion of ng 
by a 6 bers of parliament (g), and fairs and markets (h), c. are ſaid to do, 
ber ehe is wholly of a private nature, as a coney-warrant, (i) Ec. ; or bt 
e fl election, by which he claims, is agreeable to charter; or that he hath n 
law, indef- ated under it, that there hath been no uſer of the franchiſe (I); the 
nite it will not grant the information unleſs there be ſome particular or extract 


2 with nary circumſtances in the caſe ; the determination whereof being wht 


es of left to the diſcretion of the court, cannot well come under any certain ft 
each par- rules. 5 ” a 
ticular caſe: b ; ö LO; , N h 
Rex v. Powell, 8 Mod. 165. Rex v. Pyke, id. 286. cited r Term Rep. 4n, 3 Term Rey. 
Rex v. Williams, 2 Str. 677. and it was for ſome time thought better that it ſhould be unſeth 
Rex'v. Latham, 3 Burr. 1485. Art length however the court ſet a limit to their diſcretion 
power in granting informations of this kind, and con fined it, in analogy to other caſes of link 
tion, within a period of twenty years. Winchelſea cauſes, 4 Burr, 1962. 2022, 2120. 
v. Rogers, 1d 2523, which limitation was afterwards (till farther narrowed, and reduced to jt 
riod of ſix years. Rex v. Dickin, 4 Term Rep. 282. This laft period hath been corifirmed 
the legiſlature, viz. by ſtat. 32 Geo. 3. e. 5d. and is extended as well to informations filed byt 
z'torney-general, on behalf of the crdwn, as to thoſe promoted at the inſtance of any pi 
perſon. (d) Rex v. Stephens, t Burr, 433. Rex v. Peacock, 4 Term Rep. 684. (0 f 
Rex v. Spearing, 1 Term Rep, 4 u. But it does not ſeem to be a reaſon for refuſing 18 
formation, that the objection to the defendant's title ariſeth from a defect in the title of f 
other perſon through whom he claims, provided the application be made within proper ti 
od. 216. For it is admitted, that where judgment of ouſter hath been given againſt a 
through whom a title is claimed, that may be a reaſon for granting an information to impel 
the derivative title. 2 Str, 1109. Andr. 389. 5 Burr. 2601, Cowp. $00. It is alſo admit 
that the title of a defendant to an information may be im hed by an iſſue introduced 
the record, refpeFing the title of the perſon under whom he claims, though the latter u 
not been ouſted on an information filed againſt him, Ibid. It may, or it may not be poſſible 
impeach the original right on which the derivative title depends; by an information filed ag 
the perſon whoclaimed to exerciſe that right. Whatever may be the caſe, where that ma! 
done, but in fact has not been done; it has been lately decided, that where it cannot de d 


the original right may be impeached in an information againſt. the perſon whoſe derivatives 


nds upon it. Rex v. Mein, 3 Term Rep. 596. 2 Kyd. 6. (/ Rex v. Va 
ng 855 Secu, if it be admitted that elections may ill de 2 4 SIS Band, 4 
Rep..7 


. (z) Caſe 6f the borough of Horſham, Hil. 30 G. 3, 3 Term Rep. 599.n. Rl 
Mein, 202 1 Wbt 5 


Y Ns. i , Rex v. Marſden, 1 Burr; 1912. x : 
Ci. temp. Hardy 26x, Hardr. 163. me. Rex v. Sir Wilks er, 2 1d. U 


1 


* 


INFORMATIONS. = — 
7 * . 1 a 
. 1 Str. 637. e caſe, mY _ cps we _ v. Cann, Andr. 1 $. Rex 
beny, 2 Str. 4196. 1 Bott. pt, 326. Rex xv. Shepherd, 4 Tem Rep. 381.” (I) Rex 
. Say. ho. 245. yn v. Whitwell, 5 Term Rep. 85. Rep. 381. (I) 


&, the conduct and ſituation of the relator, will weigh much with the (/) nene. 


f nus, 
of Where the perſons on whoſe affidavits the motion is grounded, have lain by, bene 
ſe out recently proſecuting, though with a full knowledge of the fact (1); (m) —* why 
ich Where they have concurred with the reſt of the corporation in a reſolution Mortlock, 
vin WR: to take advantage of the flaw in the defendant's title (m) ; where the 3T<rmRep. 


l ne ad 300. But 
ſecutor Rands in the ſame circumſtances with the defendant. Ca; where 2 avant - 


ted with the corporation (3. — in all theſe caſes, the court will, in gene- of the fa 


e |, refuſe the information. ' 

| 15 4 W Wit 230 144 t | (246 ae (1 on whoſe 
Ky nit the motion is made, will not be a ground for refuſing the information, if he had no 
115 er of remonſtiating againſt the proceedings; if he were in fact merely a witneſs, as in the 
s g of an application on the affidavit of the tuwn clerk, Rex v. Binſted, Cowp. 75. Nor will 


relator's-concur1ence in the election of the defendant be any ground for refuſal, if the ob- 
dn to bis eligibility were at that time unknown, Rex v. Smith, 3 Term Rep. 573, And 
ere the application is made on the affidavit of ſeveral perſons, all of whom, but one, concur- 
in the election of the defendant; if that one will avow himſelf” the relator, and ren- 

himſelf reſponſible - for the coſts, his being joined with the others who con- 
xd in the election, will be no + reaſon... for” a the information. Rex v. Sym. 


4 s, 4 Term Rep. 223. (a) Rex v. Bond, 2 Term Rep. 771. (6) Rex v. Stacey, 1 Term 
2p. 3. But where the application is made for the purpoſe of 188 a general act of par- 
hat | vent, which intereſts all che corporations in the kingdom; it is no © jection, that the part 


plying is not a member of the corporation. Rex v Brown. P. 29 Geo. 3. 3 Term Rep. 554. 
The abandonment of a former information. for the ſame cauſe, is of itſelf, no reaſon 135 
lung an information, as that may have been by colluſion. Rex v. Bond, 2 Term Rep. 950, 
ere the application is manifeſtly frivolous and vexatious, the rule will be diſcharged with 
ls. 2 Str. 1039, 2 Burr. 780. 3 Term Rep. 301. 1 


Where the affidavit of the relator omits 4 material fact, as the mode of Rex v. 
don; but that fact is afterwards ſtated in the defendant's affidavit, the Ne wings | 


uct may uſe the latter affidavit in ſupport of the application. _ 


- N 


It ſeems, that the court will not grant a rule for an information of this ge, v Da 
Ind on the laſt day of > 10 e ee wat vies, Say. 
Where a defchdant fuers ihe rad is be ade abRlte without ſhewing Rep. 241. 
ule; or, ſuffers judgment to go againſt him by default; the court will — 
it other corporators, whoſe title may be affected by judgment of oizſler; Term 
ang pronounced againſt him, to defend his title, on their undertaking to Rep. 310. 
dſo at their own expence, and indemnifying him againſt all coſts. | 1 


Webs, and if that be diſobeyed, an attachment: but if the defendant KE 
annot de ſerved with a ſubpoena, it is ſaid, the proceſs is venirt facias ſaid, that 
Ic diſtringar. r e ; pferoceſt of 
wry will not lie upon informations in nature of guo warrants, and therefore ** the d 
U . plead = miſnomer,” Rex v. Mayor of Hedon, 1 Wil 146. - But gu, ahd ſe 
43 9. bt [$$ HW T9 $4.4 2 : * * 8. 


| The plea in bar muſt ſet ont the defendant's title at length, and con- Rex r. 


4 


. g ” gde. 

e with. a general traverſe, ** witheut this, that he uſurped, Sc and "bop 
ive le ſhould — taken on the part of the crown, on the general traverſe, 1 Rep, 
44 the replication ſhould be to the ſpecial matter, that the defendant may 


wow how to apply his defence. | 2 

Where ſeveral things are neceſſary to conſtitute a complete title in the — r. 

Waden, the crown may take iſſue on each, and if any one of the iſſues , 
f on 


un, in ſome inſtances, in granting or refuſing an information. Thus, Wackoper, 


rſons, in whole names the application is made, are wholly tincon- knowledge © 


intheperſon 


The proceſs uſually ifſued to bring the defendant into court is a writ of f Sid. 86. 


/ 


om wa n ** 5 * * 44» 2 2 a; 
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1 Str. 647. on a fact material to the title be found againſt the defendant, ther 


28 ex be jidgment of ouſter, and the defendant ſhall pay the coſts on yy; 
v. Downes, Mues 2 


| 1 Term. Rep. 453. R 


3 ; 4 

Ren v. Where the defendant ſets forth a bad title to the office, and cad 
1 the uſurpation, that amounts to a confeſſion of the uſurpation, and i 
<td oy immaterial iſſue is joined, and a verdi& found on which the cour © 
30. 305. give judgment, yet they will not grant a repleader, but will give judy 

on the plea. f | | wo: 
_ . . the defendant, in his plea, confeſſes an uſurpation di 
: — 952. Part of the time laid in the information, but inſiſts upon an eleclioa u 
| 2 Kyd, 442. Wards under which he continued to hold the office, judgment of oufy, 
do the time confeſſed, ought not to be given againſt him, but onlyzju 
ment of * capiatur pro fine, as a puniſhment for his uſurpation; f 
if judgment of ouſter were entered, it would follow, that, vj 
a perſon has once exerciſed an office without authority, he becomes, ſol 
as he does ſo, incapable of being rightfully elected. And, if in ſuch 
| a judgment of ouſter be actually entered, the court will order the wha 

8 be expunged, but that part which relates to the ſine. 

Rexv. Heb- If a defendant make title to a corporation office, as being elected u 
vous * the mayoralty of a particular perſon ; on iſſue joined whether that ped 
| * Rex Were mayor or not, a record of ouſter againſt him may be read in ende 
v. Grimes, to ſhew that he was not mayor, which will be concluſive, if it be 


2 ſhewn that the judgment was obtained by fraud or colluſion. 


Rexv. © Bat if the perſon under whom the defendant claims be dead at the 
Spearing, when the iſſue whether he were mayor or not,“ is tried, the only 
1 Term dence that will be admitted, will be to prove whether he were mayor 
Rep. 4. n. not in poiat of fat. _ 6 | th | 
 Symmeis Where the perſons, on whoſe right to yote the validity of the defend 
v. Regem, title depends, were at the time of his election in the actual poſſeſſion dt 
323 franchiſe in virtue of which they voted ; at the trial, no inquiry cn 
lt. 32 G. 3. made into their right, ualeſs an iſſue has been taken upon it. 
3 Jerdeed under an election ſhall be affeQeT on detount of 4 defect in the tile 4 
elector, if he were in exerciſe de facto of his franchiſe ſit years at leaſt previous to the fla 
the inf tion againſt the perſon deriving title, and his title ſhould not have been qual 
by 1 proceeding carried on with effect. 05 
"® d 134 4.13 7 | ** "IMF , 1 2 
Ren v. As an information of this kind is now conſidered merely as à cinl 
F Ferm ceeding, a new trial may be granted as well where there has been a v0 
4 in fayour of the defendant, as where it has been given in favour of 
Cron. 1 ; 8 r ; 
Rex TE The information cannot be. quaſhed, even with the conſent of par 
gar, 4 BUT: though with ſuch conſent, the court will permit the recognizance to be 
, charged. | ; | | | 
Rex v. Fob.” After rules have been made abſolute for ſeveral informations, the « 
ter, 1 Burr. Will give leave to conſolidate them at the inftance of the defendant. 
$93. 515 19999 1p 7⁴ 10 r o i 04-205 1 | 
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(E Intoꝛmation quo CMarranto. 


ru be doubtful whether a reſidence in a borough previous to an election Rex v. Sar- 
which required refidence as a qualification were bong fide or not, the gents * 
x will grant an information in nature of a-quo warrant, - ny. erm Rep. 


v. Duke of Richmond, 6 Term Rep. $60. 


— 


INJUNCTION. —=— w. 


ho 


) of the ſevezal Kinds of Jnjuntions, and 
when to be granted, 2 
Page 173 


ens iſſue) So, where the plaintiffs claimed a ſole, and the defendant a concurrent, 
of fiſhery, and a bill and crofs-bill were brought to eſtabliſh ſuch ſeveral claims, which 
2 fubmiſion of their reſpective rights to the court, and the plaintiffs afterwards cauſed the 
xant's agents to be indicted for a bieach of the peace, in filhing in their liberty, the court 
buncery inhibited the proſecutors from proceeding on the indictment till the hearing of the 
y ſuit and farther order, though it could not itrictly grant an injunftion, Mayor and Cor- 


het! wn of York v. Pilkington, 2 Atk, 302. For originally and regularly that court cannot 
nly an iajunction to ſtay criminal proceedings, But where the matter in diſpute, and made 

bbje& of an indictment, is a mere civil right, and may be redreſſed by an action of treſ- 
my the proper courſe is to apply to the attorney-general for a nelle proſegui. Ibid. Lord Mon- 


1, Dudman, 2 Vez. 39h. ; 

jough an injun Kion in the Exchequer, regularly, ſuſpends all the proceedings at law, 
court will, upon motion, permit the plaintiff in the aQion to give notice of trial, upon 
making not to ſue out execution. For though it may be argued, that ſuch notice of trial 


at the diſcovery ſought by the bill, yet, in effeA, he receives no injury by the practice. 
the anſwer be full, he has gained the deſired diſcovery : if it be exceptionable for in- 
fency, or if the injunction be continued on the merits, the notice of trial is a aullity. Legg 
* Coſta, in the Exchequer, Hil. 13 Geo. 3. 3 Wooddeſ. 410. n. y. 


dere an eſtate was ſettled on a jointreſs without impeachment of waſte _ v. 
vithout impeachment of waſte generally, remainders over; the ſon, 
leave of the jointreſs, felled a quantity of timber, and died; after 

death, a daughter eptitled to the next remainder in tail ſued her 
ter at law, to recover treble damages, and the place waſted ; there 
g evidence of an expreſs conſent, or a general tacit conſent or encou- 
ment to the felling of the timber given by the daughter, ſhe was re- 
bed by injunction from proceeding in her action at law. 
a mortgagor bring a bill to redeem, it is at law accounted a breach of 2 
torenant for quiet enjoyment. But if an action of covenant be in ſuch W 41 
ought, equity will grant an injundtion. 
r lord of a manor bring ejectments againſt bis cuſtomary teaants on S 
race of forfeiture,” ſame of whom file a bill, praying he may ſhew ze 
ot, VI. ; y bf | what 
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t have its proper effect, becauſe the party ſerved with it cannot prepare for his defence - 


tin pulling down houſes and felling timber, remainder to her ſon for ©. 396 
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642 INJUNCTION. 


what breaches of the cuſtom he deſigns to infiſt upon at the trial, upon 
| general iſſue in ejectment, and he is in contempt for not putting in u 
; ſwer, or the like, rhe court will order an injunction, 
_ 7 * If bond-creditors of the anceſtor have obtained a decree for (ale x 
1 Vez, 211, the heir, an injunction will be granted againſt other bond-creditors yr 


When a- ing at law, unleſs they get judgment before the decree. 
court of | 
equity hath, in any caſe, once taken the fund into its own hands, it will not ſuffer any pre: 
ings at law. Id. ibid, Morrice v. Bank of England, Ca. temp, Talb. 217. Brooke y. 3 
nolds, 1 Br, Ch. Rep. 183. Douglas v. Clay, cited ibid. Haidcaſtle v. Chettle, 4 Br. G 
163. Aſkew v. Poulterers' Company, 2 Vez. 90. 


* 


Kempe v. Duader the forfeiture act in America, the eſtates of loyaliſts were a „ 


228 to be ſold for the payment of debts ; this was holden to be no ground { 


Rep. 11. injuntion to reſtrain an action brought in this country on a bond gin 
morica. | 2 ; 
Tookev, The repreſentatives of a mortgagee, after forecloſure, ſold the el 
rep ; "BB \ 
2 Br. Ch. and the amount not being ſufficient to pay their debt, they brought ad 
Rep. 1256. upon the bond: the defendant at law filed his bill praying an injug 
and that the bond might be delivered up to be cancelled, inſiſting d 
| the mortgagee had forecloſed the equity of redemption, and taken theyle 
he had made his eleQion, and relinquiſhed his right to a perſonal ren 
Lord Thurlowe ſaid, as it was a new caſe, he would grant the iojuadi 
condition of the plaintiff's bringing the money iato court; but his oj 
was, that the defendant had a right to proceed at law ; and the * 
refuſing to bring the money into court, the injunction was therefore de 
Page 174 a | f 
: (4h it is) In caſes of nuiſance, the court will not interfere before anſwer, unleſs the 
tiff Nate a preſcriptive right, or an agreement, and ſupport it by affidavit. Morris . 
. of Lord Berkley, 2 Vez. 452. Attorney-General v. Doughty, id. 453. An agreement, 
ported by affidavit, will indeed be ſufficient to give the court juriſdiction in the firſt inf 
Martin v. Nutkin, 2 P. Wms. 266, Seevs, if it be a ſpecial caſe founded on a particular 
2 Vez. 453. — ” | : 
(8s 4 meet In "theſe caſes, the right muſt appear by the bill, and be admitted by 0 
. ſwer, elſe an injunction will not be gianted till after the right has been determined u 
Anon. 1 Vern, 120. Hills v. Univerfiry of Oxford, id. 275. Jefferys v. Baldwin, A 
164. And gs. whether in a bill to reſtiain the publication of a print or engraving under 
Geo, 2. c. 13. it be not neceſſary to ſtate that the requiſition of the ſtatute was cow 
with reſpecting the inſertion on the plate and prints of the date of publication, and 1 
the proprietor ? Blackwell v. Harper, 2 Atk. 93. 3 Barnard. 210. Harriſon v. Hog, 
jun. 323- Thompſon v. Symonds, 5 Term Rep. 41.lf a plaintiff fail in eſtabliſhing b 
to the whole of a publication, he may neyeitheleſs have an injunRion as to part. Cm 
Bowles, 2 Br. Ch. Rep. 80. And if an author has ſold all bj: intereft in the copy-right, 
no reſulting right at the end of the firſt fourtecn years, as againſt his own aſſignee, 
injoined from re-publiſhing. Id. ibid. 8 


8 So, injunctions have been granted to reftrain the receiver of leten 
Curl, 5 publiſhing them without the conſent of the writer, or of his pe 
2 Atk. 342. preſentatives. . 

Thomſon v. Stanbope, Ambl. 737. 


"a But the court will not interpoſe in this manner to reſtraia the pubie 
Wylcoz, of a real and fair abridgment of a new book: ſecis if the work * 
2 Atk. 141. colourably ſhortened, 
Lofft's Rep. 775. 


2 Ch. Ca. Injunctions may be granted occafionally 9 the purpoſe of * 


3 ing matters of general utility, as, the carrying on of a particular 


L 
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inf of a colliery or the navigating of a ſhip; in hel akin honor 2 Vez. nin. - 
s will require & ſtrict proof of the plaintiff's right to ſuch relief. ” Ambl. 209. 


An iojunction too, it ſeems, will go to inhibit defendants from diſſolv- Charany v. 
gc) partnerſhip. Tan Bow 
Canc. M. 11 Geo. 3. 3 Wooddef. 416. note p. 


„ ( I to reſtrain a partner from receiving the partnerſhip funds, he (5) Read v. 
g in contempt. | Bowers, 

| | ; 4 Br, Ch. Rep. Al. 
lojunctions will alſo be granted to reftrain the negotiation of bills of ex. Patrick v. 
zunge, or promiſſory notes, obtained by fraud ; and in this caſe, if the Harriſon, | 


otff ſupport his motion by an affidavit of the truth of the facts ſtated — = 
tis bill, the injunction will be allowed immediately upon the bill being Fonbl. Eq. 
led, leſt the defendant ſhould, upon intimation of the ſuit, by negociat- Tr. 38. 

the ſecurity, defeat its object. 


tion was made to reſtrain a defendant either from bringing an action on a promiſſory note, 
i ted to have been given for undertaking to bring about a marriage, or to prevent him from 

ming it over, the court made an order upon the defendant to keep the note in his own poſ- 
thon, and not to aſſign or indorſe it over, but would not extend the injunction ſo far as to inhi- 
| the payee himſelf from rp at law. Smith v. Aykwell, 3 Atk. 566. Ambl. 

C. Where the acceptance of a bill of exchange had been declared void by the law of 2 
jon country, an injunction was granted to reſtrain the holders from ſuing the acceptor upon 
ia this country. Burroughs v. Jamineau, Mol. 1 Sel. Caf. in Ch. 69.8. C. i 


An injunction to ſtay trial may be granted before appearance: but an Wright v. 
ju&ion to ſtay trial and alſo execution cannot be moved for at one Brains 

| the ſame time. Wright, an executor, being defendant in a ſuit in, Br. oh. 
ſhancery, wherein creditors were the plaintiffs, was afterwards ſued at Rep. 87. 
w by Braine, another creditor, who gave notice of trial in his action. 5. C. 


be now filed his bill againſt Braine, and before appearance, moved Tow 
r an _ to ſtay execution, and that it ſnould alſo ſtay trial, the g,q to get 


tice of trial being for Thurſday then next. Lord Thurlowe ſaid, that the com- 


could not be granted as one motion, and therefore granted the firſt man injunc- 

ay. | Want a 
ap- 

pearance, and then to move, that it may be extended do ſtay trial. 


Tre is an infuncſ on called) Theie is one inſtance of an injunction to be quieted in poſſeſſi- 
8 though the title at law vas not eſtabliſhed: Buſh v. Weſtern, Pre. Ch. 530. 
in later caſes, it hath been refuſed. Birch v. Holt, 3 Atk. 726. Anon. 2 Vez. 414. 


4% it ba!) But in this caſe Lord Cowper's decree was reverſed in the Houſe of Lords, and 
peipetual in junction granted. 4 Br. P. C. 266, And ia later times, theſe inj unctions have 
n granted with leſs reſerve. Leighton v, Leighton, x Þ Was. 671. 1 Str, 404 2 Br. 
Cat). Barefoot v. Fry, Bunb. 188. It is ſaid alſo, that where a bill in equity is taken 

by reaſon of the defendant's eontempt in diſobeying all proceſs, if the ſuit be to 9 4 
i polſeſſion, or to ftay proceedings at law, the court will decree a perpetual injunction. Pr. 
e. 197. So, where an iſſue was directed out of Chancery, to try the validity of a will of 
ronalty, and the verdict was given againſt it, the curt griantel a perperual by mg againſt 
mag it before the eccleſiaſtical judge. Beverſham v. Springhold, 1 Ch. Ca. 80 See Mont- 
very v. Clark, 2 Ark. 379. do, where the party concerned in intereſt admitted the probate 

2 vill, he was injoined from conteſting it in the eccleſiaſtical court, for facts are as properly 
mcinded by admiſſion as by a trial. Shefficld v. Ducheſs of Buckingham,” 1 Ark. 628, 


4 irflee beving) The injundion in this caſe is grawn from the equity of the ſtatutes upon 
kecidle entries, 2 Vez, 415. : pa 
ge 175 
(Where tes werte) 5 Atk. Pr. Ch. 548. 2 Atk. 420. In the caſe of Montgomery v. 
Gut, 2 Atk. —— a 17 conſiſting 4 and perſonal eſtatc, which had been ſet 
Ftz 
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| hath been granted, though no bill hath been filed. Amhurſt v. Dauling, 2 Vern. got. 


PETS e 


1 | INJUNETION. 


at law for the inſanity of the teſtator, was litigated in the eccleſiaſtical court, Lord Haze 
is reported to have holden, that the court of Chancery had no power to interpoſe, ſo Uto { 
the proceedings in the ſpiritual court. But ſee Sheffield v. Ducheſs of Buckingham, 1 Ak. 6 
operon the caſe of legacies, where the eccleſiaſtical court have clearly an original juriſdigi 
f there be a truſt, or any thing in the nature of a truſt, the court of Chancery will grant 
injunction, truſts being proper only for the cognizance of that court. x Atk. 491, On! 
to eſtabliſh a modus, the court of Exchequer will inhibit the ſpiritual court, though the pla 
in equity have not pleaded to the libel, as that court is not competent to try the d. By 
v. Finney, Bunb. 176. Salmon v. Rake, ibid. But courts of equity do not grant an injunch 
whete the eccleſiaſtical court proceeds without juriſdiction, but where there are ſome n. 
table circumſtances between the parties. An injunction ſuppoſes the eccleſiaſtical com 
have juriſdiction : a want of juriſdiftion is a ground for a prohibition, 1 Atk. bzo, 3 
nard 29. 2 | | 


(Where a mortgagee) See 4 Ann. c. 16. 22. 


Anon. Where a bill by a principal debtor for an injunction is diſmiſſed, 
2 Vez. 650. bail cannot bring another upon the ſame equity. If indeed there is dl 
fion, or a charge of colluſion in the bill between the principal and 
plaintiff at law, and the injunction is diſſolved by colluſion in order 
charge the bail at law, the bail might take up the equity: but it wolf 
then a new equity; for fraud and colluſion affect every thing, aul wy 
give a right to reſort to the original equity. | 
Stone v. An injunction to ſtay proceedings againſt the principal extends to 
Tuffin, ceedings againſt the bail; and where bail is only put in below, to proces 
Ambl. 32. ings on the bail-bond. | 
Savory v. * Regularly, it ſeems, a proper writ of injunction cannot be granted | 
7 55 , leſs expreſsly prayed by the bill ; for the prayer of general relief will 
Davila 5 extend to an injunftion, If however the injunction iflue upon ſuch 2 
Peacock, neral prayer, and the defendant put in his anſwer, and move in tbe c 
3 Barnard. mon form, that upon the coming in of the anſwer, the injunction my 
27. In ſpe- giffplved, this is a ſubmiſſion to the regularity of the injunction, aod 


ial caſes an * 
zwjunction cure the original defect. 


Anon. When an injundtion is diſſolved on the merits, and the plaintiff ane 
Ws his bill, or files a ſupplemeotal bill for the ſame matter, he canoot 


Lord Staf.. courſe move for an injunction till anſwer ; though upon ſpecial motion 
ford, Ambl. may obtain it, without any affidavit in ſupport of the amendment or equi 
104 * of the bill. g . 


19. - 
awards v. Jenkins, 3 Br. Ch. Rep. 425. 


Codd v. The practice of a court of law in compelling a plaintiff on a bond 
big zh to take out execution beyond his real debt, does not ouſt the jurildd 
N 4 52 of courts of equity in awarding an injunction. | 
. Where a bill is referred for impertinence before the time for aoſve 
Wadeſon, is out, the plaintiff is not, upon the expiration of the time, entitel 
x Br. Ch. the injunction as of courſe, but muſt move it upon notice and affdm 
Rep. 574- circumſtances. | 4 
An ejectment was brought by a perſon abroad to recover an ellatt 

hg deviſee againſt the heir at hes f heir thereupon filed a bill, c 
2 Br. Ch. fraud in the manner of obtaining the will, by the deviſe and other dt 
Rep. 649. dants in the cauſe; and moved for an injunction to ſtay proceediop 
the ejectment till the coming in of the anſwer updꝶ an affidavit cha 

fraud in the defendants generally, but not particularizing the plain 


| INJUNCTION, 


| who was abroad. The Lord Chancellor was of opinion, that when 

. defendant. was here, and could not put in his anſwer eaſily, the gene- | 
form was fufficient > but when the defendant was abroad, there Þ 
d be. a ſpecial ground to ſhew that the diſcovery from him was mate- | 


[Where the plaintiff at law is abroad, it is the practice of the Exche- Delaney v. 
r to inſiſt upon an affidavit of merits upon moving that ſervice of Wallis, 
ſubpcena upon the attorney ſhall be good ſervice; and a ſimilar 3 Br. Ch. 


N 5 : Burke v. 


Vickars, id. 24, 
lu common caſes, afhdayits cannot be read againſt the defendant's an- liazcs v. 
x in order to obtain an injunction. But this rule does not hold . 
tere irreparable miſchief would follow from the delay of entering | Fiat 463. 
the plaintiff's caſe till the bearing, as in caſes of waſte, patents, andthe caſes 
pd, Je. 28 | | ; | there cited. 
lo injunctions to inhibit the commiſſion of waſte, or to ſtay proceedings 4 Ann. i 
ay, the ſtatute for the amendment of the law allows the ſubpœna to if- © 16. $ 23. Þ 
before the bill is filed. 4 
The defendant had contracted with the plaintiffs to ſupply them with t eee | 
ubcal ioſtruments for a ſtipulated time, and not to ſell any on his own 3 4 
count, but the plaintiffs becoming bankrupts, the defendlant conceived Anſtr. 645. 
at he was diſcharged from the contract, and fold them for himſelf. On : 
y 


bill being filed, the plaintiffs moved before anſwer for the injunction. 


* kt the motion was refuſed, as an attempt to anticipate by an interlocuto- 
* B order the deciſion of the court upon the effect of the contract, and fo 
5 obtain in that ſhape a ſpecifick performance of it. Beſides, the court 


r interfere in this ſtage of the cauſe, but in thoſe caſes where the de- | 
ant is committing a treſpaſs, by which immediate injury may be ſuſ- 'H 
ned; as in the motion to ſtay waſte, In matters of contract it is never | 


de, 

An injunction has been granted by the court of Chancery before ap. Graſt . 
hs, reſtrain the Nn a had gotten a bill os fale 3 2 1 
e plaintiff of all his effects, from removing fixtures and manure, But Peb. a 7 . 
bas in ſuch caſe been refuſed by the court of Exchequer to reftrain a te · Johnſon v. = 
wt from ploughing up land, and carrying away manure and compoſt, Goldſwaine, 
trary to the terms of his leaſe ; conſidering it merely as a breach of Auſtr. 749. 
ootrat, not a caſe of irreparable waſte. 

On a truſt to ſel}, a ſuggeſtion in the bill of improper conduct in the Pechel v. 
iſtees, in not giving ſufficient notice of the ſale, is nat a ground for an Fowler, 
action to ſtop the ſale; it is not one of theſe cafes in which, on ac- Anſtr. 349. 
unt of irreparable injury to the plaintiff, this ſummary proceeding is ad- 


After an injunction on an original bill diſſolved on the coming in of Gd. 

ie anſwer, the plaintiff cannot have an injunction on the amended bill, Worrall, 
ugh ſupported by affidavits, unleſs the defendant be in contempt 3 and — 583 
it after an injundtion diſſol ved on the merits, if the defendant be in con- Fefe 
apt, without ſpecial affidavit of merits. _ 14. 188. 
gh, in general, an injunction cannot be extended {a) to protect (a) Gadd v. 
e, who is not a Party to the ſuit in equity; yet an injunction to ſtay ed 
ceedings at law eren a ſuit agaiolt the ſheriff (6) for not paying 7% Ke. 


over (% Bolt . 


- 
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Stanway, over money levied by him in the original action before the injundice; 
6. ed, provided he comply with the terms of it, by bringing em 

| court. | 
— An injunction will be granted upon affidavit before ſervice cof fi 
Blackwood, to prevent the negatiating of a note unfairly obtained, Such an ing 


_—_ 1 on is in the nature of an injunction to ſtay waſte, 


* 1 

(B) CUhat {hall be a Breach thereof, and wi 

4 puniſhed. | F 
Page 176 = 

A. obtained) 80, notwithſtanding the injunction, the plaintiff at law is allowed to proc 

ſo far, as that he may be at liberty es iafante that the injunction is diſſdl ed, to take out en 
tion: if therefore the defendant be in execution, and plead plen? adminifiravit, and the play 
at law enter judgment de bonis teffa/eris cum acciderint, he may proceed to a ſcire facias to ingy 
of aſſets, and enter judgment thereupon, Morrice v. Hankey, 3 P. Wms. 146, See do 
ney v. Etherington, ibid, 


Anon. It is no excuſe for-proceeding at law after an injunction, that kh 
3 Alk. 567: ſealed : for where a defendant, or his attorney, have been preſent y 
an order for an injunction, and they have proceeded-at law before i 
been ſealed, the court. has conſidered it as a contempt, and commit 
the parties. | 


— — ä 


Page 177 (C) How diſſolved. 


(The plaintiff) If no exceptions are filed, the court, upon the maſter's report, will diſſcle 
za junction, and ſometimes will commit the clerk in court to the Fleet for taking out ſuch 
Junction, and alſo make him pay all coſts, and ſometimes the damages the injured patty 
fuſtained, by reaſon of ſuch irregular injunction. 2 Harriſon's Pr. — () The ſecui 
fund is an uſual condition annexed to injunctions. Culley v. Hickling, 2 Br. Ch. Rep. 182 | 
interpleading bill, it ſeems to be neceflary that the money ſhould be actually brovgit ! 
court before the motion for an injunction; though the practice hath heen, to bring itn 
eving cauſe againſt the motion to diſſolve the injunction. Dungey v. Angove, 3B. 
Rep. 36. pee 


2 Harriſon's When a plea or demurrer is argued by counſel, and allowed, ther 
Pr, 262. generally, though not always, an end of the injunction; for it may i 
pen that ſome equity may be ſhewn for continuing it, ariſing out of the 
' fendant's anſwer put in with ſuch plea or demurrer; and upon a pit 
demurrer being allowed, or on the coming in of the anſwer, the « 
will not abſolutely diſſolve the injunction on the firſt motion, thou 
on affidavit of notice, but only ai: ſo, if the maſter's report is nf 
cured in a reaſonable time, after exceptions bled, or if the anſwer i 
, © Ported inſufficient, the injunction will be diſſolved iff, though ſome 
abſolutely on the firſt motion. 
2 Kel. 433 An injunQion for want of an anſwer was diſſolved, becauſe bot it 
| | till ſeveral months after the anſwer came in. On croſs bills, if vben! 
firſt is anſwered, the ſecond is not anſwered in eight days, the 10ju0 
will be diſſolved on motion: but the court will not diſſolve an in und 
continued on exceptions, if they have not been filed a reaſonable tim 
EE fore motion made. 5 8 
pr. Res · If there be two defendants, the court will not ordinarily difſabr tit 
__ junction till both have anſwered, 8 


Ir the defendant do not fign his anſwer, „the injunQion will Anon. 
cootioued ; though if the plaintiff take a copy of the anſwer, this may Bunb. 251. 
unt to a waver of the informality. = | 
[f exceptions, which are put in only to continue an injunRion, are Walter v. 
led, the injun ion is diſſolved of courſe without motion. __ 

H an injunction be granted for want of an anſwer, and the defendant Hurſt a 1 
vards demur, and his demurrer be allowed, yet by the courſe of the Thomas, | 
| - 2 the injunction cannot be diffolyed without a previous Anſtr. 585, Þ 
jer for that purpole. 4 
An s delay on the part of the plaintiff is a ſufficient ground Penney v. .j 
bſolve an injuoRtion 3 as, where a commiſſion to examine” witneſſes Auffr. 256. 
u bot returned in two years. n l 


A reference of the anſwer for impertinence is a good cauſe for con- Thomas, 


ir g the injunQion, - Anſtr, 35. | 


_ — — — — — — — 
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Inns and Innkeepers. TIN h 


— A A 


) ho ſhall be ſaid a common Innkeeper: l 


1 therein of the Privileges allowed him by 
aw. — 7” 
80 


g I q 42 
(lt hath been) Nor will the priviiegs of a common inn extend to a livery-ſtable, * to = 
ned a cartiage ſtanding at livery there. Francis v. Wyatt. 3 Burr. 1498. 4 Term Rep. 1 


c) Of the Duties injoined Innkeepers vp Law: 4 
| And herein, 5 | 
Of the Offence of felling 9 commodities, or at exorbitant 1 
| rices. | | oh 
By 2 Geo. 3. cap. 14. © No, brewer, innkeeper, victualler, or other |” 1 
retailer of ſtrong beer or ale ſhall be ſued, empleaded, or moleſted by 9 
' nditment, information, popular action, or otherwiſe, for advancing 4 
the price of ſtrong beer or ale in a reaſonable degree.” But it is alſo 2 
nfted, „ That if any brewer, innkeeper, victualler, or retailer of beer i 
or ale, ſhall mix, or cauſe or ſuffer to be mixed in any veſſel, &c. N 
any ſtrong beer, ale, or ſtrong worts with any ſmall beer, or ſmall 
* worts, or with water, after the gauge of ſuch ſtrong beer, ale, or . 
ſtrong worts ſhall have been taken by an officer of exciſe, he ſhall ; 
1 
: 


Aran. wan Page 182 
44% an inn-keeper ) Dut gu. as ta a very ſtable keeper > Francis v. Wyatt, 3 Burr, 1498. 1 | 
9. Rep. 483. 9 Pa 183 : 2 


(But if 2 | k efuſed ake ch l 
if a where an inn-keeper refuſed to take charg nary » 
becauſe his 2 of parcels, and the owner afterwards ayed ia the inn as A pool, 


— r = 


. - 
* >. * 
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and the goods were ſtolen during bis tay, it was holden, that the innkeeper was 
3 * Bennett v. Mellor, 5 Term Rep. 273. 8 7 | . * 
ge 184 E x 
( a man come 2 Ld. .$ . Secs, of 18 left in an inn, be inn 
ww n them. n good » becauſe the inn, 


Cb) Of the Jnnkeeper's Remedies. againd | 
3 16 Gueſts. | | 
Page 186 : | 


an borſe) If à horſe be once parted with by the innkeeper, he cannot, upon his com 
in again, detain him for what was due before. Jones v. Pearle, 1 Str, $57. 


nen 


VAL 


* * 


— it. 


b - "am. *« 


, Joint-tenants and Tenants in com 


Page 18 V 


- (D) How a Joint-tenancy is created. 
193 | | 


ge i 

(But in caſe) The unity of time, or neceſſity that the eſtate of each joint-tenant ſhould! 12 
veſted at the ſame period, which is inſiſted upon by Sir Wm, Blackſtone, 2 Comm, 180, 
if not contradicted, rendered doubtful by ſeveral authorities. Aylor v. Chep, Cro. Ja. 
Earl of Suſſex v. Temple, 1 Ld. Raym 311-2. Stratton v. Beſt, 2 Br. Ch. Rep. 240. 


F) What Woꝛds create a Joint-tenancy, a 
K not a Tenanep in common, & e converſe, 
Tage 1 


(As to the word!) But Lord Hardwicke ſays in Rigden v. Vallier, 2 Vez. 255., that we 
ſearch, he could not find that this judgment was reverſed, or that a writ of error was brought ami 
And in caſes of ſurrenders of copy holds, it ſeems to be an acknowledged authority, Rigden 
Vallier, «bi ſupr. Goodtitle v. Stokes, 1 Wilf. 341. Denn v. Gaſkin, Cowp. 660. 

Page 196 | 
( But if a map) For if the context of the will manifeſts a contrary intention, theſe vu 
will not have that effect. As, where à teftator deviſed the reſidue of his' eſtate to troſtess, in 
truſt to pay the intereſt and profits thereof to his four grand - daughters, equally between thes 
ſhare and ſhare alike, for and during their reſpective natural lives; and after the deceaſe of ti 
ſurvivor of them, in truſt to pay the principal money to and among the children of his 
grand-daughters, equally to be divided between them, ſhare and ſhare alike; and two of ti 
grand-daughters died, leaving children: it was holden, that the two living grand-daughteis tut 
the whole intereſt by ſurvivorſhip, for that notwithſtanding the words cqually to be dnl 
ſhare and ſhare alike,” the context ſhewed that a joint-tenancy was intended, as the inter 
was to be divided amongſt four whilſt fon: were alive; among three, whilſt three were ain 
and nothing was to go to the children whilſt any of their mothers was living. Armſtrong % 
Eldridge, 3 Br. Ch. Rep. 215.—Dut it is not only in wills, that the words © equally to be dn 
import a tenancy in common: they admit of the ſame conſtruction in | deeds, which 
ceive their operation from the ſtatutes of uſes, Fiſher v. Wigg, 1 P. Wms. 14. Rigden . 
Vallie!, 2 Vez. 252. & 3 Atk. 371. Goodtitle v. Stokes, 1 Wilſ. 341. Denn v. Cala 
Coup. 660. It is otherwiſe in common law conveyances, Stones v. Hartley, 1 Vez, 165. lar 
although deeds to uſes muſt be conſtrued like common law conveyances, as to words of lin 
et Lord Hardwicke ſaid, that as to words of regulation or modi ſi cation f the eftate, he ſaw 
m in conſtruing them Jifferently. Rigden v. Vallier, 2 Vez. 257. But this doctrine, 151 
dee ds of uſes are to teccive a differcat conſtruction from common law convey ances, — 


131 
8 
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4 by a late deciſion. Stratton v. Beſt, 2 Br. Ch. Rep. 233. See too Staples v. Mauri 
P. C. 48. | b | | 


þ a deviſe to tare equally.) 4 Vez. 256. Cowp. 657, 


if a man) The opinion of the three judges, hath been confirmed by Lord Hardwicke in 
« 5, Heartly, 1 Vez. 165. But where a te ſtator deviſed lands to truſtees and their afligns, 
1 nd B. attain twenty-one, to receive the rents, and apply them to their maintenance z 
den to 4. and B. for their lives without waſte, and from and after their deceaſes to the uſe of 
dei of A. and B. as tenants in common, and not as joint-tenants; it was holden, that 4. 
1g were joint-tenants for life. Trodd v. Downs, 2 Atk. 304, ö 


0 2 deviſe to and amongſt all the children reſpediveſy, male or fe · Heathe v. 
of che teſtator's brother and ſiſter, hath been holden to make a te- Heathe, 


. , Ark. tat 
in common by reaſon of the word reſpe&rvely - it appears indeed 73 Trundeli 
a later caſe (5), that the word amongſt“ would of itſelf ſever the 8 — 
ell. | before Lord 
Bathurſt, 
Tt Feb. 773, cited in 4 Br. Ch. Rep. 17. 


\ 


$, where a teſtator deviſed an eſtate in truſt for his three ſiſters, and Sheppard v. 
thy ſhould ſeverally die, he gave the premiſes to their ſeveral heirs ; Lord 28 
rdvicke held, that the words, as they ſeverally die, &c. imported a te- . 
cy in common. i 

60, where there was a deviſe of the profits of freehold and leaſe - Ettricke v. 
| eſtates, in truſt for the teftator's ſix younger children, to be diſtri- Ettricko, 
among them in joint and equal proportions + it was holden, that the Ambl. 656. 
dren took as tenants in common; that the word * joint'” was not to | 
ooſidered as giving a joint intereſt ; but the ſame as if the teſtator had 

„ * to my children all together.” t 

&, where a ſum of money was bequeathed to two perſons, jointly and Perkins v. 


wen them ; the words © between them“ were adjudged to ſever the > * 
reſts, and prevent a ſurvivorſnip. Rep. 118. 


But where a teſtator gave two thirds of a reſidue unto and amongſt the Campbell v. 
iren of A. and B. and the remaining third to the children of C. it Campbell, 
$ holden, that though the children of H. and B. took as tenants in 3 _ 
mon, yet that from the omiſſion of the words of ſeverance in the bee. 5: 
to the children of C. they took as joint-tenants. | 

| | : Page 199 
Gre deviſed 100k.) The words of the decree in this caſe are theſe: “ His honour declared, 
at the deviſe of the ſaid 100/., after the death of the ſaid teſtator's ſiſters Lucy and Kathe- 
w, unto the ſaid Margaret Hifhey, Mary Harris, Elizabeth Tucker, Mary Parker, and Alice 
lnger, to be equally divided between them, and the ſurvivors, and ſurvivor of them is a te- 

in common, and not a joint-tenaney, and that the words ſurvivors and ſurvivor 

es, are to be underſtood of ſuch of them as ſhall be living at the teſtator's death. Reg. 
1130. fol. 17. In wills, the courts have been aſtute to conſtruc furviverſtip into ſome other 
ning than a joint-tenancy, and have therefore laid hold of ſome particular time. In Lord 
Kon v Earl of Suffolk, 1 P. Wms. 96., Lord Cowper referred it to the death of the teſtator, 
Þ the above caſe of Stringer v. Philips: but the Houſe of Lords reverſed his decree, refer. 
Cit, from the nature of the debt which was the ſubject of the bequeſt, to the time of pay- 
at; concurring with him, however, in the propriety of ſome particular time. 1 Vez. 14. In 
*. Haus, 3 Atk. 524., and 1 Vez. 14, Lord Hardwicke fixed the time to the deviſces dy- 
under twenty-one, there being a precedent clauſe in the will in which the teſtator had made 
nilar diſpoſition of his perſonal eſtate, and given the benefit of ſurvivorſhip at that period. 
that caſe, Lord Hardwick 
Puffolk was too nice, though if no other reaſonable conſtruction could be put on the words, the 


=_ n ought to reſort to it. That conſtruction, however, hach been adopted in a later caſe, 
+, thit t the words © ſurvivors and ſurvivor” were holden to relate to the death of the teſtator. 
h bees 3 ö a Roſc 


e is made to ſay, that the conſtruction of Lord Cowper in Bindon 


— 


> 
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* 
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Roſe v. Hill, 3 Burr; 1881. See further as to this point, Earl of Saliſbury, v. Lan, 
333. Wilfon v. Bayly, 5 Br. P. C. 388. | 


A ſeems tobe) Rigden v. Vallier, 3 Atk. 131. 2 Ves. 258." 8. C. Partridge w 
a 467. 2 Atk. 55. 8. C. Hall v. Digby, 4 Br. P. C. 224. Pavlet, 


| Lord Bin- - The Earl of Sell bequeathed 20,0007. to his brothers Coy. 
don v. * ward and Henry Howard, and to the four children of Henry, equlh 
ol Suffolk. be divided between them, ſhare and ſhare alike; and if either of te 


7. 8 die, to the ſurvivors or ſurvirar of them. George ſurvived the 
C. 


189. but died before any part of the money was paid; and a queſtion 
| made, Whether his ſhare ſhould go to his repreſentatives, or be din 
between the ſurvivors ? Lord Cocuger held, that the intereſt in this fy 
was veſted in George by his ſurviving the teſtator, and of courſet 
miſkible to his repreſentatives. He ſaid, by the firſt wordagw ſhare 
„ ſhare alike,” it was plain the legatees were tenants in common; 2 
by the ſubſequent words, that if any of them die, his ſhare ſhall 
« the ſurvivor,” it muſt be intended, if any of them ſhould die int 
lifetime of the teſtator; for by that conſtruction every word of the 

would have its effect and operation. But this decree was reverſed 
appeal to the Lords, their lordſhips being of opinion, that the uns 
ſurvivorſhip related to the time when the debt ſhould be paid, not u. 
death of the teſtator, and that George not having lived to that time, 
- ſurviving legatees were entitled to his ſhare. This deciſion of the Li 
(-) Supre, ſeems to have been impeached in the caſe of Stringer v. Phils * 
vol. 1 which was ſoon afterwards determined at the Rolls, and later judges H 
pak: sse expreſſed a doubt of the ground upon which their .lordſhips proceed 
However, the circumſtances of the caſe, it ſhauld ſeem, a5 bear 
the decree of the Lords. The ſum bequeathed was an old debt from! 
crown ſecured upon the hearth-money revenue, which was taken 25 
ſtatute. It was an unproductive fund till payment, and could be d 
uſe to any one. That was an event depending upon intereſt and f 
citation, and was extremely retarded by the conſideration of its gui; 
repreſentatives. From theſe circumſtances, therefore, the words bo 
ſieem to relate to the time when the debt ſhould be paid. But the « 
flruction put on the words of ſurvivorſhip by Lord Camper, and rec 
' nized by Sir Joſeph Jekyll in Stringer v. Philips, has generally obtain 

- unleſs it has been manifeſt from the tenor of the will that they put 
to the diſtribution of the fund. . 
Roebuck v, A teſtatrix gave ſtock to truſtees upon truſt to pay the dividead 
_— niece for life, and after deceaſe that the ſtock ſhould be equally 
266. vided between the brother and four ſiſters of the teſtatrix, “ andin 
41 Br. Ch. „ manner between the ſurvivors or ſurvivor of them.” IIS 
p. 403. 5 adopting Lord Co s idea in Biadba v. Suffolt, he | 
8. C. 02 te e or Fate aed related to the time of _ teſtatrix's dl 
2 in order to prevent the lapſe of a ſhare by the death of a legatee i 
* lifetime: that therefore this was a tenancy in common between 
were alive at the death of the niece, and the repreſentatives of thoſe 
died in her lifetime. F 
Perry v. A teſtator bequeathed ſtock to truſtees upon truſt to pay the interel 
Woods. A. for life, and after her deceaſe to her children; but in caſe ſhe it 
3 Vez. jon. die leaving no children, to B. and C., ſhare and ſhare alike, ot wn 
204%, ſurvivor of them. B. Giedgin the lifetime of A., and then 4 
| © ol 


* * 
* 
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| wut iſſue. The intereſt veſted in B. and C. upon the death of the 
&:tor, as tenants in common, and upon the death of A. became diviſible 
noieties between C. and the repreſentatives of B. 
A teſtator deviſed a real eſtate to his heir at law and his iſſue male in Brograve v. 
-+ ſettlement ; remainder in truſt to be ſold, and the money ariſing Winder, 
. be {ale to be equally diſtributed among the three ſons and daughters 2 Le. jun. 
ul be tcſtator's niece, or the ſurvivors or ſurvivor of them. Lord Chan- 
err admitted it to be in general ly trye, that theſe words of ſur- 
orſhip will not prevent the intereſt from veſting at the death of the teſta- 
but in this caſe he was of opinion, that it was clearly the ſenſe of 
vill that the produce of the ſale was to be perſonal eſtate, that the 
uren were to take it in money: there was to be no gift till diſtribution, 
the death of the tenant for life without iſſue: the object of the diſ- 
bution was 1 out to be among the perſons named, or the ſurvivors 
W inns , that that excluded the poſſibility of taking in perſons who 
„ xe then dead. 
* A teſtator directed by his will, that © in caſe both his ſons M. and 7.” 
yhom he had deviſed his eſtates, * ſhould happen to die unmarried, and Wilſon v. 
that neither of them ſhould have any iſſue lawfully begotten, then his 7 * 0. 
daughters M., S. and C. and the . and ſurvivor of them, and 388. g 
their aſſigns, be permitted to receive all the rents, iſſues, and profits 
of all the ſaid leaſes, lands, and premiſes, as tenants in common, and 
_ - joint-tenants.” 'The teſtator then gave legacies to his daugh- : 
1 n, and added, in caſe his ſaid daughters M., $., and C., or any or 
* ather of them, ſhould happen to die before their reſpective days of þ 
ber BY nisge, his will was, that the ſaid fortunes to them reſpectively be- 1 
ron i eathed as aforeſaid ſhould go to and be divided between his faid ſons, | 
- ud the ſurvivor of them, and to and among the ſurvivors and ſurvivor - 1 
* of them the ſaid M., $., and C, ſhare and ſhare alike.” All the de- : 
es ſuryived the teſtator. M. the eldeſt ſon died unmarried, leavi 1 


pd b brother J., who upon his death became entitled to the whole inte 
oy the teſtator's leaſehold eſtates. M. and S. both married after the teſta - 
he xx death, and both died in the lifetime of their brother J. Upon the | 
F ath of J., C. the ſurviving daughter claimed all the teſtator's leaſe- =_— 
id eftates and intereſts, which were accordingly decreed to her by the 
hurt of Chancery in Ireland; but upon appeal to the Lords in this coun- | 
y that decree was reverſed z and it was declared that the eſtates, by 9 
ne of the will, upon the contingencies which had happened, were we | 
ulh led to the teſtator's daughters M., S., and C., as tenants in com- 
n and that therefore they were to be equally divided between 
ſurviving daughter and the repreſentatives of the two, who were 


A teftator bequeathed 30,000). to his executors in truſt for the equal 
un {eparate uſe of his five daughters, equally among them and their reſ- Earl of Sa- 
eee children, being 000. a- piece for each of his ſaid daughters and = «gy 
heir reſpective children, to be placed out at intereſt with the approbati- nb! 353. 
of each of his ſaid daughters reſpectively, as to her ſhare, Andif 
el WE”) of bis faid daughters ſhould die, then the 60001. given for the bene- 
t of ſuch daughter and her children ſhould be in truſt for her daughters 
2 hos he in ſuch manner, proportion, and to be payable at ſuch 
» 8 ſuch his deughted fo dying ſhould by deed or will appoint ; 5 


* 101 
At 
wil 
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| for want of appointment, in truſt for the daughters and younger { 
' equally between them, and to the ſuryivors and ſurvivor of them; a 
caſe there ſhould be no ſuch daughter, or younger ſon, or all ſhould { 
before 21 or marriage, then in truſt that his daughter ſo dying mode 
pole of the 6000!. and. intereſt to ſuch of her. ſiſters 4s; ounger 
_ dren, and in ſuch proportions, as ſhe ſhould then judge would bare t 
octaſion for the ſame: and for want of appointment, then in truſt fx 
and every the daughters and younger ſons of her ſiſters that ſhould be 
ing at her death, equally to be divided between them. J. &., oneof 
daughters, made her will, and appdinted the Goo. among her chili 
Her children died in her lifetime, having reſpectively attained 31. 
Fool. veſted in theſe children, on their attaining: 21, fo. as to be tnaſ 
fible to their repreſentatives. The words * ſuryivors and ſuryivor” 0 
meant to give croſs remainders to the children before the deiſe « 
could take place. 6 „„ 
Frewen v. A teſtatrix, after making ſeveral deviſes and bequeſts to difer 
mage 2 Br. perſons, (among whom | were 4. B., and C., her executrixes,) del 
* ed it to be her will, that if any of her legatees ſhould die in her iini gu 
or before their legacies became due and payable to them or any of th hem 
ſo dying, the ſame ſhould go and deſcend egually between her execur * 
By codicils the teſtatrix ſubſtituted D. and E. as executors in the lad 
A., and F. inſtead of B., with the fame power, authority, and ſhure 
her eſtate, as A. and B. would have had with the other executors. ( 
of the executrixes died ſoon after the teſtatrix, and one queſlian 
"Whether her ſhare in the reſidue ſurvived to the others, or went to 
. perſonal repreſentatives, which depended upon, whether they took u 
nants in common under the will, or as joint-tepants ? The queſtion 
-occafioned by the introduction of the word equally into the vil. 
Lord Thurlow-—The firſt clauſe in the will is certainly not ſufficient WR! 6+ 
make the executors tenants in common; I never knew apy conſtradi 
carried ſo far. Io giving the lapſed legacies the teſtatrix has uſed 
word equally, Certainly the word equally bas been held to give a tun 
in common, but that is always with reference to the other 
gift. The general intent of the teſtator will over-rule the word n 1 6 
rather than the word egually ſhall over-rule the general inten; df ny 
- teftator. From the whole of the words, I think the teftatrix ney con 
them all to be executors, with equal authorities and equal ſhares * 
wer they being now reduced to three, thoſe. three muſt take in eg | 


Mackell v. A teſtatrix bequeathed the reſidue of her perſanal eſtate to two gi 
Winter, ſons and a grand«daughter, to be equally divided between them, hate! 
I vos jun. ſhare alike ; the ſhares of the two former to be paid at twenty-one, and 
9 80 ſhare of the latter to be paid at the like age or marriage: and ſhe G 
ed, that if the grand-daughter died before the time of paymenh * 
ſhare ſhould be equally divided between the grandſons ; and in cak i | 
death of either of them, the whole ſhauld be paid to the ſurvirot: u 
if either of the grandſons ſhould die under twenty-one, his ſhare da 
' goto the ſurviving grandſon ; and if they all three died before de u 
appointed for the payment, the whole ſhould go over. Both the 8% 
ſons died under twenty - one: but the grand-daughter attained that 4 
It was decreed, that the was entitled to one third; andithe reproet® 

of the ſurviving grandſon to the other two. 0 
(G) 
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er the Duration and Continuance of the 
oe Weſttate, whether given jointly, or in common: 
ol WY And therein wheze the Inheritance ſhall be ſaid 
* s be joint or ſevezal. 


t for lands be given to two men and the ſurvivor of them, and their 2 | 

bein, equally to be divided between them, ſhare and ſhare alike ; Gile 3 

ue joint tenants for life with ſeveral inheritances. Was. 290. 
3 Br. P. C. 297 


[f an eſtate be given to two and the ſurvivor of them, and the heirs Vick v. 
tte ſurviyor, they are not joint-tenants in fee, but have only an ef. Fawards, - 


lc os. freehold during their lives, with a contingent remainder in fee to £m mg 
4 ſurrivor. | Fearne's 
2 Contingent Remainders 4th ed. 522, Co. Lit. 13th ed, 191. note 7. 
K But where there was a deviſe to three perſons, to have and to hold Goodtitle v. 
1 them as joint-tenents, and the ſurvivors and ſuryivor of them and the Tn, 

nad aſſigns of ſuch ſurvivor for ever, it was holden to be a joint- 12 G. 3. x 
W in fee. | ub, ſup. 


—_—_—— 


oer the joint and diftinit Intereſts of Joint: 
co tenants and Tenants in common, as to Ats 
done by or to them: And herein, . 
e | age 202 


160! {lt hath been) So, in the caſe of tenants in common. In ordet to enable the Matte limi- 
uus to run, there muſt be an adverſe poſſeſſion; a difleifin, and a diſſeiſin ſtrictiy proved .. the 

taking of the profits by the one is not an actual diſſeiſin. Reading v. Rawſteine, 2 Ld. 
©". $39, Fairclaim v. Shackleton, 5 Burr. 2604. But the perception of rents and profits, 
wh not of itſelf an actual ouſter, ſeems to be evidence of an ouſter; and therefore Lord 
Iwicke ſaid, that a fine and non claim by one tenant in common will bar his companion, if 
qual do not call the perſon levying it to an account of the profits, Story v. Lord Windſor, 2 
632. Earl of Suſſex v. Temple, x Ld Raym. 31%. And in the caſe of Doe v. Profle, 
p 217., it was adjudged, that an uninterrupted poſſeſſion for thirty-ſix years by one tenant 
common of the rents and profits without any account to, demand made, or claim ſet up by 
wmpanion, was ſufficient ground for a jury to preſume an actual ouſter of ſuch companion; 
(it was ſaid, that in the above caſe of Fairclaim v. Shackleton, a poſſeſſion of twenty-ſix 
an by receipt of rents and profits, was holden not to be an actual ouſter of the co-tenant, be- 
& it was a fact which the jury had not found, Which it had not been left to them to pre. 
and which, therefore, the court could not preſume. | 


An advowſon belonging to joint-tenants or tenants in common is, it Vol.iii. 687, 
ald ſeem, one entire thing, nor is it in its nature ſeverable but by par- den, Bl. 
n: therefore, as we have ſeen before, if one joint-tenant or tenant in p 1 Dy 
mon preſent, or if they prevent ſeverally, the Ie may admit or pl. 17. 
e ſuch a preſentee, and unlefs they will join in the preſentation, may, 2 Ro. Abr. 
ſer the fix months, preſent himſelf, as by lapſe. But if the ordinary 346. me t, 
pooſe to admit the preſentee of one of them, the preſentation of that s > 
will be a preſentation in the right of all. But this is to be under- Moore, 226. 
dad of mere joint-teoants or tenants in common; for in the caſe of cp- (e) It hath 
woeners the law is different. For upon their not agreeing to preſeng, ee aaa 
& hav conſiders their right of preſenting as ſevered by a partition to cher it 
; * t gos te the 


— 


- 
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tee. preſent by turns, as much as if they had actually made ſuch a ch 
bee er, en wb though tenants in common muſt join in a quere in 
166. b. n. 4. Coparceners need not. If they cannot agree, it is of common 
The affir. that the eldeſt ſhall preſent on the firſt avoidance 3 the ſecond on r 
wr how- cond, the third on the third, and ſo on. This privilege poez U 
_ 4 age iſſue or aſſignee in law, or in fact, ſuch as the grantee (a), or tenm 
great living the curteſy. ä f 
authority, See 21 H. Bl. 412. 
2 Inſt. 124. If two tenants in common be ſued in a quare impedit, one mile 
e fault, and the other appear, if he have jud eee > ſhall mY 
pl. 12. to the biſhop, though on default the plaintiff is entitled to a writ to 
373- pl. 12. biſhop againſt him who made default. And where one ſuffers judgn 
Barker v. by default, and the other dies pending the writ, this judgment wil be 
one of bar to another guare impedit brought by the one who ſuffered judgnen 
1 H. Bi default and the repreſentative of the other (in which the former is fü 
412, moned and ſevered) to recover the ſame preſtntation ; though it is 0 
to the right of ſuch repreſentative to recover on the next avoidance i 
turn, where they have agreed to preſent by turns. | "I 
Bro. Fre. If a lapſe incurs, where perſons have a right to preſent by tw, i 
Ie. fl. ab. holden, that the right only of the perſon who had then a right u pre 
hall be loſt. 71 a 
Bro. Qua. S0, if there are four co-parceners, the eldeſt and ſecond pre 
imp. pl. ſtranger uſurps on the third. this uſurpation will only affect that ty 
. and the fourth may preſent when his turn comes, and if diſturbed 
have a guare impedit; for the uſurpation only diſturbed the tum of 1 
third. EY: 


” 


. vi- A quare impedit was brought againſt the biſhop of Bath and V. 
3 and 7 beophilus Lindſey clerk, for the 0 1 of Chew Magna wit 


Biſhop of Chapel of Dundrey annexed, in Somerſelſbire. The declaration at 
Bath and that the adyowſon belonged to one Richard Roberts in the time of Que 
Welle, and Elizabeth, upon whoſe death it deſcended to his four daughters is q 
2 g Parcenary. It then ſtated the ſeveral alternate preſentations by th 
Hil. 27G, their aſbgnees, till the 7th avoidance thereof, after the death of def 
5 Richard Roberts, by the death of John Hatch clerk. It then la 

that upon that avoidance one Silvanus Bond, claiming title under 
| dence Amory, one of the daughters of the ſaid Richard Roberts, preſeat 
William Smith his clerk, who was thereupon admitted, It then fat 
the preſentation of one Robert Pyke on the death of Smith, and | 
death of Pyke, which made the preſent avoidance, and the paint 

claiming title under Mary Weſtcot, the eldeſt daughter of Richard 

bertr, ſaid, that it belonged to her now to preſent in this the n 
avoidance after the death of the ſaid Richard Roberts, and that tht « 

fendants diſturbed her. 

To this the Biſhop pleaded, that he claims only as ordinuy, & 

The defendant Lind/cy in his plea admitted the whole of the de 

tation down to the ſeventh avoidance by the death of Hatch, but & 

a title under Prudence Amory to one Thomas Gibbon, who upon 
avoidance preſented one Robert Rogers his clerk, who was 2 | 

minted, Oc. and that the ſaid Robert Rogers died incumbent thereo'; U 

his death made the eighth avoidance after the death of the ſaid A 
© Roberts, It then ſlated that Bond afterwazds, upon the death of A 


uſurping on the right of one Elizabeth Pyke, who claimed unde | 


* 
* 
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unh daughter of Richard Roberts, preſented Smith ; it ſtated alſo the 
nth of Smith, and preſentation and death of Pyke, and that it now be- 
g to the defendant claiming title under Elizabeth Squire, the ſecond 
hier of Richard Roberts, to preſent a clerk on this avoidance, be- 
tenth avoidance ſince the death of the ſaid Richard Robertz. 
The plaintiff in his replication, after ſtating the title of Silvanus Bond 
opreſent upon the ſeventh avoidance by the death of Hatch, ſaid, that 
nas Gibbon, attempting to uſurp upon the ſaid Silvanus Bond, ob- 
ed him in bis preſentation, and 3 a quare impedit againſt him 
4 the then Biſhop of Bath and Wells. He then ſlated the whole pro- 
lings on that quare impedit, and that judgment was given for the ſaid 
urs Bond, and a writ awarded to the biſhop te admit his clerk. It 
ben (tated the ſeyeral continuances of the writs to the biſhop for near 
) years, when Smith was admitted at the preſentation of Bond in pur- 
Lance of that recovery. The plaintiff then ſaid, that pending this quare 
edit between Gibbon and Bond, the biſhop, at the inſtance and preſen- 
won of Gibbon, admitted the ſaid Robert Rogers, which ſaid admiſion, 
b. being made pending the ſaid writ, by virtue of the ſaid judgment, 
became wholly void in law ; but that before the ſaid Silvanus could obtain 
de admiſſion of his clerk, the ſaid Robert Rogers died ſo incumbering the 
ld vicarage, Ec. 

The defendant in his rejoinder, after proteſting againſt the title of the 
fad Silvanur, and proteſting that the ſaid Robert Rogers did not die be- 
fare the ſaid Siſvanus could have obtained the admiſhon, Qc. of his 
derk, ſaid, that the ſaid Robert Rogers lived a year three months and 
tn days after the giving of the ſaid judgment, and was during all that 
ime incumbent of the ſaid vicarage ; and that the ſaid Silvanus did not 
uu time during his lifetime deliver any writ to the biſhop to admit his iy 
dak, but neglected to do it till after the death of the ſaid Robert Rogers, 
ud ſuffered him to continue incumbent till the time of his death, 
Tothis there was a general demarrer, and joinder in demurrer. 1 
The queſtion in this caſe is, Whether the inſtitution and induction of Setjeant, 
Mert pending the guare impedit brought by Gibbon againſt Silvanus Bond for the 
be not wholly void? Whether the inſtitution and induction of a clerk at plaintiff. 
that time can be ee v5 aa a plenarty ? The effect of this inſtitution 
add induction being to defeat the object of the ſuit, it is fraudulent, and 
therefore void. For any act done by fraud to defeat the law, is void. 
In Dyer, 295. 6. p. 16. it was held, that if the anceſtor a few days 
before his death, with intent to diſcharge the beir of aſſets, enfeoff him 
af the ſame land by fraud, the heir ſhall not take advantage of this fraud. 
ln 3 Co. 78. b, a preſentation obtained by colluſion is void. Co, Lite. 
102. . 3. If an action of debt be brought againſt the heir, and he ali- * 
en, hanging the writ, yet ſhall the land which he had at the time of the 
onginal purchaſe be charged; for that the action was brought againſt the 
heir in reſpe& of the land. Again, in Co. Lin. 344-4. At the common 
kv, if hanging the guare impedit againſt the ordinary for refuſing of his 
derk, and before the church was full, the patron brought a quare impe- 
& againſt the biſhop, and hanging the ſuit, the biſhop admit and inſti- 
te a Clerk at the preſentation of another, in this caſe, if judgment by 
pren for the patron againſt the biſhop, the patron ſhall have a writ to the 
diop, and remove the incumbent that came in pendente lite by uſutpation, 
lor pendente lite aibiſ innovetur. E 
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- In the eaſe of Zlvir, Knight, v. Arehbiſhop of ork and oben 
Hob. 320. Lord Hobart ſays, 1 hold it clear that the biſhop cu 


„ that have no right, ſhall be removed.” In 3 Leon. 138. Mop 


* writ, it ſhall not abate the plaintiff's writ ; but in that caſe, If the 
ſendant recover againſt the plaintiff, he ſhall avoid the plaintiff's cle 


- difference ? whether it makes that a plenarty which would: othern 
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« refuſe to admit the clerk of the party that recovers, and return a ; 
6 narty upon another's preſentation and right: and again, © It is d 
t thattheclerk that came in hanging the ſuit, by the preſentation of ie 


Biſhop of Norwich, Lord Anderſon has theſe words, What perſonſt 
« yer is preſented and admitted after the action brought, and unleſi i 
that the title of the patron be paramount the title of the plaintiff uy 
$* ſuch recovery, he ſhall be removed.” 

In Hob. 193. Winchcombe v. Pulleflon, the defendant in a guare is 
Pleaded that the plaintiff had filled the church hanging the writ, whe 
upon the plaintiff demurred, which confeſſed as much, and yet judgne 
was given of a writ to the biſhop; and F. N. B. 35. c. agrees that a . 
ſentment hanging the writ, ſhall not abate the writ; and 7 H. 4 wu 
36. This ſhews that there is no plenarty in contemplation of lay by 
preſentation and inſtitution during the ſuit, for if there were, this yi 
to the biſhop of ad admittendum clericum would be totally uſeleh, 
theſe caſes are where the judgment was in favour of the plaintiff; h 
that makes no difference, for in quare impedit both plaintiff and dende 
are adlors. Booth, 121. 230. - Beſides, in F. V. B. 35. c uu K 
down, that if the plaintiff's clerk be inſtituted and inducted pendant 


and ſo, if the defendant's clerk be admitted pendant the writ againlt hy 
if the plaintiff recover, he ſhall avoid the defendant's clerk. | 

There can be no doubt then, from theſe caſes, but that the admit 
of Rogers pending the ſuit was merely void, and that during his e, 
Bond might have removed him. The queſtion, then, ariſes, Wheth bail 
Bond's ſuffering him to continue incumbent till his death will make a 


have been wholly void? It certainly does not; for no length of tin 
can give effect and validity to a void act Qvod ab initio non valet, tri 
temporis non convaleſcit. The moment the judgment was given, Rye 
was as to Bondamoved. In 2 Roll. Abr. 350. pl. 6. if a man 
in a. guare impedit againſt the incumbent, the incumbent is ſo remored 
the judgment, that the recoveror may preſent to the church without t 
other amoval of the incumbent, though the incumbent continue incunde 
de fatto until the preſentment by the recoveror. And in pl. 7. 1 
after ſuch recovery in a quare impedit, a ſtranger to the recovery al 
preſent to the church; for, notwithſtanding the recovery, ſtill the went 
bent continues incumbent de fa&o as to ſtrangers. Vhis laſt autban 
ſhews the diſtinction between the effect of the recovery on the parts 
the ſuit, and on ftrangers ; that as to the one, there is a plenary; “ 
to the other, the church is merely void. In the firſt caſe, in Ru 
may be ſaid that the guare impedit was againſt the incumbent he 
but that in this caſe it was pot, but only againſt the patron : but by — 
logy the rule will hold in either caſe, for at the time the ſuit was 18% 
tuted the church was void, Rogers was not preſented ; he could ant 

made a party ro the ſuit, It would be abſurd to ſay that the judge 
can remove parties to the ſuit, but not thoſe introduced pending the 
If, then, the effect of a judgment on a ftranger admitted pending the in 
be the ſame as on the incumbent himſelf where he is a party to the% 


- 
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« to remove him from the time of the judgment being given, I con- 
it can make no difference that the writ was not ſued out earlier. 
- know of no limitation in law for ſuing out a writ of ad admittendum 
Ila F. NM. B. 38. . If a man do recover an advowſon, and 
ix months paſs, yet if the church be void, the patron may pray a 
+ unto the biſhop, ' and ſhall have it; and if the church be void when 
grit cometh to the biſhop, the biſhop is bound to admit his clerk. 
{in reaſon the ſame law is, if the patron after the ſix months preſent 
othe biſhop, if the church be then void, the biſhop is bound to admit 
derk. This ſhews that there is no time of limitation for ſaing out the 
+ but that it may be ſued out at any time whilſt the church is void. If 
the death of the party can make no difference. In Hob. 166. 
hmbe v. Pulleſton, the ſame thing may be void as to one perſon 
100 as to another, Ec. Again, © this preſentation, Fc. made u 
{mony, is utterly void againſt the king, and the church in no fort fil- 
kd by it: which being ſo, it is repugnant in itſelf to ſay, that it ſhould 
teboth void and not void at once againſt. the king. Now it is confeſ- 
kd that it is utterly void againſt the king during the life of Say, fo that 
de king might preſent as to a void church, which being granted, it is 
bſurd'to ſay that his death ſhould alter the caſe; for the king cannot 
tk diſpoſſeſſed or barred but by an act, and the death is a privation 
bu 00-20." — This authority clearly ſhews, that if the church were 
das to Bond, the death of Rogers could make no difference. It is 
wr, then,” that Bond was entitled to a writ to the biſhop to admit his 
gk; if therefore, the court ſhould give judgment in favour of the 
ent defendant, they muſt decide that a clerk coming in under a writ 
a admittendum clericum is an uſurper; and fuch a decifion wauld be ar- 
wing the juſtice of the former judgment. 


eftor who was ſeiſed of the entirety ? The declaration ſtates it to be 
the ninth turn, and omits for that purpoſe the preſentation of Rogers. 
defendant in his plea has introduced this preſentation, The repli- 


a quare empedit brought by Gibbon againſt one S. Bond, wherein there 


particular time of the death of Rogers, which was long after the 


Vol, VI. 


The queſtion in this caſe is, Whether the preſentation now in queſtion = 
the ninth or tenchi turn of the perſon claiming under the laſt common 7 


inn ſtates that this preſentation was made by one Gibbon, pending a ſuit” 


ba judgment for Boni; but that before Bond's clerk could be admit- 
Rogers died incumbent. The rejoinder admits this judgment, ſtates 


ment recovered ; and that Bond ſued out no writ in the lifetime of 
„r to remove him, TI admit that the preſentation of Gibbon's clerk 
ding the ſuit-was covinous, and that he might have been removed by 
But Bond's conduct in not removing him was fraudulent ; for if 
who was firſt defrauded fits by, and ſuffers that fraud to continue, 
a he might have prevented it, to the prejudice of a third perſon, be 
unſelf, guilty of fraud. And where an advowſon deſcends to copar- * 
n, the law is exceedingly preciſe in obliging them to due diligence, 
u they may not by any laches on their parts affect the rights of thoſe 
e to come in ſucceſſion after them. All the caſes which have 
cited on the other ſide prove, that Rogers was incumbent as to all 
parties to the ſuit. If he had ſued his pariſhioners for tythes, they 
i not haye pleaded this judgment in bar to that action ; they could 
tare impeached his title on that ground to recover as againſt them. 
vu in full perception 99 u, and enjoyed 8 
u 
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the church. Waiſ. Co. In. ed. folio, 414-3 octavo, 749. As to B.. 
the church was ſo vacant by this judgment that he might have preſente? 1; 
clerk. The plaintiff, has in ſame manner affirmed that a wit vn 3 
vered to the biſhop for tbat purpoſe. This fat, if true, would ark 
been ſome excuſe ; but it is Falſe + here js in fact no averment of dengel 
the plaintiff only ſays, ** although he informed the court he hag deli 
« it.” The biſhop is the officer of the court, and if he · had been . 

perly ſerved with it, there can be no doubt but he wauld have eren 
it. If he had not, this court would have compelled bim to have done; 

In F. V. B. 38 c. it is ſaid, that the party recovering ſhall haye an a 
and a pluries, if the biſhop do not execute the writ, and 'attachng 
againſt Euer if need be. So, in the caſe of Mogre v. Biſtop 
Norwich, cited Irom 3 Leon., the biſnop was fined 100. for not grecyt 
the writ,” and a ficut alias under a penalty of iool. was awarded. (44 
might have had a writ of guare non admifit, as in F. NM. B. gz. of 
man do recover an adyowſon, and hath a writ unto the biſhop to ad 
his clerk, and he will not admit him, then the party may ſue aa alu an 

a plur ies, or attachment, Cc. ox may ſue a writ put of the Chane 
or out of the Common Pleas at his election, de guare non adnijt, 

This fine on the biſhop for a contempt of the court in not obey 
writ was introduced by 25 Ed. 3. c. 6., which directs that the temporaki 
ſhall not as before be ſeized into the king's hands ſor a contemy, | 
that the court ſhall take a reaſonable fine. Why did not Bond then, 
ed with this proceſs, deliver this writ to the biſhop, or compel him to e 
Bro. Abr echte it? Or Bond might haye had a guare incumbravit, for though 
— ne admitas was not ſued out to the biſhop, that was unneceflary, wel 
. P. 4 ſhop being a party to the ſuit, I admit, that there is na difference betved 
the plaintiff and defendant in a'guare impedit, where the defendant mak 
title. But it is manifeſt. that there would be the greateſt injuſtice & 
to the other parties in coparcenary, if a party who had recovered in 
judgment were to lie by, and not take adyantage of ſuch recovery till 
* became void; he would by this means get two turns. Non 
very thing is confeſſed on this record, and not the ſlighteſt excuſe of 
for it. Though I may not be able to produce a caſe direQly ip point, 
there are many that apply upon principle, If an incumbent be dein 
or reſign to the ordinary, it is the duty of the ordinary to give ond 
the patfon, otherwiſe there can be no lapſe ; or if he collates or intim 
ↄn the preſentation of a falſe patron, the true patron may preſent. bu 
if the true patron do not preſent, and the collatee or preſentee die inen 
bent, the true patron, if he have only an alternate right of preſenta 
bas loſt his turn. bis was determined in the caſe of Leak v. Biſhop 
Coventry and another, in Cro. Elia. 811. In that caſe there was 
ternate preſentation in two perſons, and the clerk of the one patron 
| been deprived—the biſhop, without giving notice of that deprimum 
the other, collated his clerk, which collatee died incumbent. The 

ſaid that this collation by the biſhop is good againſt all but the verj ſa 
and this only through defect of notice, ſo as he might have remored 
incumbent by a quare impedit. But where he doth not remove bim e 
be dies incumbent, this is a ſerving of his turn, and as a preſentment! 

bis turn, ſo as that the other patron ſhall not be now - prejudiced 9 
negligence, but ſhall have it now as in his turn. And it is a plenary ® 
incumbepcy as againſt him, ſo as be now may preſetit, and well ſay, * 
the. turn of the other was ſeryed, | Thele caſes ſhew the great att 
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law requires where the patron has only a turn, and the care it takes . 
\/ the intereſt of another patron ſhall not be affected by his negligence,” 
noſe the church had been totally void, and Bond had fat ſlill, and ſuf. 
[ed a lapſe to the biſnope and the biſhop'bad preſented, that would have 
aihed his turn. And 28 in that caſe the other parceners could not in- 
ere to prevent the lapſe to the biſnop, ſo in this caſe A 
* way for them to make Bond take any ſteps to remove Rogers. Here 
7: lived -a conſiderable time after the judgment was recovered ; 
; ſuppoſing he had lived a much ſhorter time, ſtill if he had not been 
moved, Bond's turn would have been ſatisfied. In the great commen- 
caſe of the King and Queen v. Biſhop pf | London and othets, in 4 
id. 212. and 1 Lord Ray. 26., it was held that if the incumbent die 
ring the continuance of the diſpenſation, the king will loſe his title to 
kent; This being determined againſt the crown, holds & fortiori 
wſt-a ſubjeR, | : 
52 caſe is grounded on wilful laches, which is not denied by 
plaimiff himſelf. Had the diſpute been only between Gibbon and 
and Bond had, after the recoyery, permitted Gillon clerk to eon- 
r ioeumbent. his acquieſcence would have prejudiced no o But 
dere other perſons have an intereſt. his acquieſcence ſhall not be allowed 
prejudice: their rights. For in law and in equity, where there in a0 
nition; of which a party may take advantage, and negleQs do do it, 
Aach nezlect 'works 'ptejudice to a third perſon, there, che rule of 
ur lite nibil innowetur dots hot hold. f 
There'is' a great difference where the vatancy” is cauſed by the death 
be ineumbent, and where it is cauſed by his reſignation, It was beld 
the caſe of the Queen v. Biſhop of Lincoln and Ligh, Cro. Eu. 119. 
tby an avoidance by reſignation or deprivation, the queen ſhoyld na 
| her preſentment ; but, if the incumbent had died, it were ale, 
d ſo in G0/ / 66. 86, The reaſon is that an avoidance made by rey s 
ation may be covinous, and therefore ſhall not paſs for a turn z but 
tin caſe of death, there can be no ground for preſuming coavin. _.. 
Lord Loughborough, after ſtating the pleadings and the arguments tha 
been 'uſed by the counſet on each fide, Bid—Ir is material upon 
pleadings to inquire at what time Smith was preſented by "Bond, 
ther the replication nor the rejoinder have ſtated any given time when _ 
preſentarioa was made, But the plea has ſtated expreſgly that Ragere. 
| mcutnbent,' and that its was not preſented by Bond. ul 7 hg 
n of 'Regera in the eighth turn, after the death of Richard Roberts 
ke prefentation* muſt therefore have beep an uſurpation upon the right of 
perſon then entitled to preſent; and as the replication, has newther 
Wied nor denied this fa in the plea, of courle it [tands admitted, 
Fre muſt therefore be Judgment for the "defendapt. 
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Patrick v. A recital in a marriage ſettlement to which one only of two ig doe! 

2 tenants was party that ſhe ſhould enjoy her moiety of perſonal eſtate i kim 
54. 6 | 5 | a 

= ſeparate. uſe, and a covenant on the part af her huſband that ſhe &, it | 

enjoy it quietly, Cc. and that for want of 'iffſue of her own body, it hu . 

go to the next of kin of her own family, was holden by Lord Horde ut, b 

not to ſever the jointure 5 for where there is no agreement for that pur ww C 

there/mult-be an actual alienation to make it amount to a ſeverance; x ew 3 

in this | caſe there was nothing more than a declaration of one of the p Ac 

tles. „f ER EO CRY, TY Flt $0551 Fei?! : Ne 18 


| 2, What Diſpoſition. or. Conveyance by one. Joint. tenant or Tenant in : 


, with his. Companion, will wor a Severance. \  . beth 
Hinton v. If two joint tenants enter into articles to make partition, and. ſuch a 1 an 
Hinton, cles amount in enquiry to a ſeverance of the joint- tenancy, they wil iP ? 
2 Vez. 634. enforced againſt che ſurvivor. Debug 


Hall v If a bequeſt of the reſidue of perſonal eſtate, which is a joint tune 
Digby, be employed by mutual conſent in trade, this ſhall not amount wa { 
4 Br. P. C. ance, or. defeat the right of ſurvivorſhi7f . A. 2060 
Ps So, Where two executors, joint-tenants of the reſidue of their tens 


Baldwin v. perſonal eſtate, divided the ſame, except a ſum of gool. 4 per e 


Johnſon, in bank; anouities, Which they ſet apart to anſwer a life annuity, of-20) 1 
Eb. 10 Queathed-by the will, and then one died, making dhe plaintiffs/tisexs 
The prayer tors; it was in vain attempted to be argued, that this amounted to en 
of the bill of an intended ſeverance of the whole property, for the lord che 
RE: ck determined, chat in reſpect of the bank annuities, the claim of 


annuities muſt prevail. Ye. wh print ; 150 | | ay 
ſhould be tlansferred. in truſt to anſwer the annuity, in order to be forthcoming at the an a 
tant's deaths god theſe divided in majetics, or do that effect, the bill was diſmiſſed with cols. en 
P e e Ys vt + WA 5 ere 
„„ ena ae Rr ay ne no 

(By the (a) 8 U 9 W. 3 cap. 31) here à bill is brought in equity, to have a partition | ere 


tween two joint-tenants or tenants in common, the plaintiff» muſt ſhew z title in himſelf te 
moiety, and got all ge gengzaliy that he is in poſſeſſion of a moiety; and this is rife ths 7 
partition at law, where ſc iſin A ponent, the ſtatute of $ & W. 3. was made ſat that ia e e 


Per Ld. Hardwicke, 2 Atk. 38 | | * 
2 Br. Ch. The joint - tenaney may be ſerved by any contract; therefore a not Ti 


Rep. 224. do it. And if the joint-tenants ſhould ſay in an anſwer, in Chancery i dey 
they had * to ſeyer, this, it ſeems, would be conſidered as ſubs at 
act tp effect a ſeverance. 'But their merely ſaying in an anſwer, that it oft 


a tenancy in common, will not have the operation of a ſeverance, _, Wiſh4c 
Abel v. Where truſtees under a ſettlement of an undivided part of an dl * 
8 holden in common have power given them to ſell or exchange, th 


within the limits of that power make a partition. Indeed there is 000% 
holden in common cannot be ſo ſettled upon the marriage of one of be x t 
ant$-as-20 prevent the right of the others ta make partitin. 

2 Vez, jun. Partition is, regularly, a proceeding at common law: but the cout f 
124. 579. Chancery now entertains ſuis for it, though it has no original jurian 


| 2 ** nor is any expreſs authority given to it by ſtatute, we mean, as to fn (8 
2 vs. 3% tenants, for as to tenants in common, its juriſdictiog originates u! 
ſtatute, which makes tenants in common 'accounitable to one wü 


The juriſdiction of the babl ined from a priocip WW :h 
N Chancery probably obtained from Lan « 


JOINT-TENANTS AND' TENANTS IN COMMON, 661 


-renience ; for the party chooſing to have a partition has the law open 
him; there is no equity for it: but the commiſhon is far more conve- 
-nt than the writ : the valuation of the proportions is much more con- 

xe), and the intereſts of all the parties are, much better attended to. 
ut, be the origin of this juriſdiction what it may, a bill for a partition is 

ws conſidered as a matter of right, provided the party applying for it can 
ew 2 title. | a pn 
A court of equity will decree. a partition as well where one of the par- 2 P. Wms. 
\ is an infant, as where they are both adult: but it will reſpite the con- 518. 

ince in each caſe till the infant comes of age. It is clear, that the pay 69% 
fot will be bound by ſuch. a decree . where he is plaintiff 3, but guere, * © * oy 
tether he will be ſo, where he is defendant, 


wald be allowed to A., ſhe having two thirds, and that a liberal allow- 
xe out of the reſt of the eſtate ſhould be made to B. in lieu of his ſhare 

the houſe and park. His lordſhip ſaid, if there were three houſes of 
ferent value to- be divided among three, it would not be right to divide 

ery houſe ; for that would be to ſpoil every houſe ; but ſome recom- 
ace is to be made, either by a ſum of money, or rent for owelty of par- 
won, to thoſe that have the houſes of leſs value. It is true, if there 
tre but 6ne houſe, or mill, or adyowſon to be divided, then this entire 

ng muſt be divided in manner as the other fide contended ; ſects, where 
ere are other lands which may equalize the ſhares. By this reaſon, 

ry farm- houſe upon the eſtate muſt be divided which would depreciate _ 
e ellate, and occaſion perpetual contention ; and it may be the intent of 
e defendant, when this partition is made, to compel the plaintiff to give 

n forty years purchaſe for his third. of the houſe and park. | th 

e are no coſts upon a writ, of partition at law ; therefore he who 2 Vez. jun. 

ures the partition muſt be at the whole expence, unleſs the other will Sp 

x the expence for his own convenience. But a court of equity allows 
bits to the iſſuing and executing of the commiſſion, though not farther ; ; 
d direts them to be paid by parts in proportion to their intereſts in the. 


late, 


— 


_ — 


) Joint-tenants and Tenants in common how 
to ſue and be fued; And herein vf Summons 
and Severance. Ne | | 

ty 2 6 Lov 53 Page 216 

(But theuyh tenant?) "And eker one entite injury is done to tenants in common, they ſhall 

. "ne entity Torned edy. 4B Rep 10%. „ N Page 217 
(Tongnts.im | 1 1 ee ee Au . u n mon contrary 

185. note of thy, ger, th — dliin for-bis are, Ha ln v Barney, 5 


o 


10 . e A te 4 Dog eh ee (And 


— 


% =JOINT\TENANTS AND TENANTS dN eee 
. And os is v 
nen e och age S e der 
2 48 2. 0. 28. | Cutting v. Darby, 2 Bl. Rep. 1077. FO 


ht nc 4 
ever tenants) Zut it is ſaid, that in « t, advantage may be taken of thi : 
Fo. then it "CI 16 85 ſame conta. e v. 8 2 Str. 820. yo 5 


— 


4a Bf the Remedies which. Joint-tenants and 
hauts in common have againſt. each other. 
Ry And one tenant in common may maintain an | Sion for nende Profits ain 


companion; n h Tate EO ads 
Yo Ter vt 


—— k nn 
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Þ 7 $0 ' Ten. Ni £475 


8 2 | JOINTURE. 


E u heraming f Bar af Hower : / And herd 
Fre 27 me cap. 10., 0 0 Rules to , ot 
inture, and 
dame aß will de an cirka; bar of Dower. W 


Page 225 


85 here one) This cafe, as here reported, is not warran ed-by the in Moor. For 
that — that ſuch a deviſe was holden 10 be 4 bar > diy of dower by ke jag Welton | 
Benlows, againſt Dyer. 


On thi» diflingtion) Lawrence v. SAYIN Lemon I. I,cmon, Vin. Abr. tit. Dr J. 
* Bitehinv. Hitchin, Pr. Ch. 133. N. 25 v. Hancock Ur 447. inner Tianey, 
Atk. 8. Incledon v. Northcote, id 476. "Ayres v. Willis, 1 Ez, 230. Charles v. Juden 


Mod. 152. Broughton»; Errington; 7 Br. P C. 12. "Pitt v. Snowden, 1 Br. Ch. Ro. 1 
earſon v. Pentſopꝭ id. ibid. Bat it is not abſolutely nectflary that a teſtator thould expel 


: declare that the dey be a ſatisfaQion of dower ; jt ſufficient that it a from 6 
720% as 5 Ka I: 4 proviſion would dif int or r the yil 


emp pſtcag, Amel 468., unde! Br. Ch Rep. 1. Villa Real v. Lord Galway, A 
Br. Ch. Rep. abs Jabpr. Jones v. Collier, Ambl. 730. Wake v. Wake, 35. d 
2 7 ng 75 ſuch caſe the widow mult make her election. The accepting of an annuity 


th r 2 a will, the widow during thun time ng both 
I te may ft Mill make | py ele cop "Wake v. Wake, i bp is both, 4s nat condlulize enn l 


N Vid. ſupr. 603 3 Atk. 8. S. C, by the name of Vina - Longdale. 


WMeredith A. in conſideration of a portion, N to ſettle a jointure, but 
. v. 12 — before the portion was paid, or the ſettlement was made, The u. 
f took out admitiiſtration, 354 ſo entitled "herſelf to the . . 
fed » bill ag; Th de ia If the . d baue her jojo 


ut the court ſhall not 
and the jointure _ which was g i of Ir in 2 
che money, and in expectation that the 
and therefore Gini the bill 2 5 


' JOINTURE. . 46 
6. That it mut bot be made during the Corerture, | 


4 I 4 15 Good _ 
(If lands are given) Vet it ſeemeth, faith Perkins, that ſhe may diſagree Page 22) 
bringing a writ of dower ) notwithſtanding that the eltate were deter- 
ned; for otherwiſe, by fuch means, the wife may be ouſted of her 
wer in every purchaſe made by her huſband ; and yet during the mar- 
wee ſhe is always by law under the government of the huſband in ſuch 
nner and form, as that ſhe cannot give away any manner of profit ari- 
vs out of the lands, without the leave of her buſband ; and ſhe cannot 
gre io the ſame eſtate during the marriage. 


5 - 
* on \ 
e OI IIS 
* 


—. * „ —— DA—_—uIRIi 


JURIES. ven. 


4) Of the ſeveral Kinds of Juries and Jnqueſts: 
1 herein of the Number fuch Jurp mutt conũiſt 

ot. SAS 4 

(ric: are diſting viſped) 8 Burr. 10886. 328 | Paye 32 
* C 34 To what amount the qualification ſho — be, is uncertaio, and ſeems to be caſu: 
ſu, and proper to be ſupplicd by the legiſlature, 4 Bl. Com. 30% 


we 234 1 | NF | 
4% n bath) See Cro, Car, 259. 1 Sid. 4233. and 3 Geo. 2. c. 25.4 9. 


peeve A 


— 


roceſs, and Manner ot convent: 

e Jurp: And berein, A el 
LE 2 . e 5 ge 231 

e the ſur miſe) But ſuch a furmiſe with reſpect to the under-ſheriff will not authoriſe 

ling the Are th the Nen Cro. Ja. 547. Symonds v. Walſh, But Ge 2 Lill. Pr. 


he il 8 155. 

* jy 247 But nogwithſtanding thi an t Gen 3 has been ſtruck, the 80 
3 a. yemre) e tatute, iT alter a * 2 . 2 
* bes off for defect of WA nd bes ury can be ſtruck ; but the conſe ebe tried by the jury firſt 


jointed, Rex v. Petry, $ Term Rep, 453, And the ſame jury ſball ſerve for the trial of the 


ge, notwithſtanding an intermediate change of ſheriſſi. Rex v. Hart, Cowp, 412_ 


In what Caſes, and in what Wanner a Tale: ig 
grantable. 0 as 
e be uebi el pr tate Jenkins. Pure, 5 Sir 797 


ce Page 249 
(The fatuter) Such warrant not neceſſary where the profecutor hath an intereſt. 1 Lev, 223. 


A juror who has | challenged on the principal panel, ought not . 
ivorn as & | 55 1 640 


urn. 1410, 


(D) Jn 


m—— ͤ— —„ . 8 * — 
— 4 + Res 2 = wid — — 
— 1 = i. —— — —— — 2 


. 


D) In what Caſes, and in what Mann 

1 Aauries are appointed. 
„ 5 n | 
(By the 3Geo. 2,) But in ſuch caſe, the plaintiff may move the court for à rule to ham: 


jury, which is a better ſort of common jury. Imp. K. B. 407. $ Term Rep, 4bo. And begs 
introduction of ſpecial juries, this rule appears io have been frequently granted for the yy 


cauſes at niſi privs, © Rex v. Smith, Str. 265. ; 
But in common-tauſes between aſſizes and affizes, the praQtice is different. Croſsy, Skin put e 
Barnes, 449. Dobſon v. Stevens, id. 461 Special jusr ſtruck and returned by «liz d fern! 
court. Holland v. Heron, Barnes, 465. Motion for ſpecial jury too late after wen, fa. ul xl the 
turn filed. Clark v. Sheppard, Barnes, 488. 4 „ fr 


* — 


Page 251 | "936M Tp 
(Aud by ſect. 16.) Soon after the paſſing of this act, it was determined that all the al 

a ſpecial jury, except thoſe of ſtriking, mult be paid by the party loſing. Wilks v. Eames 4; 
5. 2Stt, 1080. S. C. Eyles v. Smar:. Suppl. to Lill. Pr: Reg 7. But this giving occaſion to ah. 
cations for ſpecial juries in trivial cauſes, the, legiſlatue interpoſed, and by ſtat. 24 Ged. 1,e 
enacts, that the party applying ſhall, beſides the coſts of ſhiking, pay all the expences cc 
by ſuch ſpecial jury, and be allowed only what he would be entitled to, if the trial had ben! 
. jury; unleſs the judge ſhall immediately after the trial certify in open court, under 
nd npon the back of the record, that it was a cauſe proper to be tried by a ſpecial jury, 


(E) TAho are to be returned: And herein 
Qualifications and ſeveral Cauſes for: wh 
they map be challenged; And, 

Page 252 | 


(If the Sheriff) Action of debt to recover the penalty of a bye-law calculated to exe l 
ſtrangers trom trafficking in the city of Cheer. The bye · lav limited the cauſe to be tried be 
the local. jui iſdiction there ; one third of the penalty was allotted to poor priſoners; one thin 
the informer; and the remaining third was not ſubject to any particular diſpoſition. The 
was challenged becauſe the local ſheriffs who impanelled it, were citizens and freemen of Clef 
and the polls were challenged, becauſe the jurors were alſo, freemen. Both theſe objeQtions ve 
over-tuled by the portmote court of that city, but that judgment was reverſed in the court Gn 
Seſſions, and the reverſal affirmed in the King's Bench. Heſketh v. Braddock, 3 Bur, il 
See the form of the challenge, 3 Wooddeſ. 340 ; 

(Conſangvinity) In the eaſe of Mounſon v. Weſt, 1 Leon. 88. it was argued, that affinity w 
a challenge to the favour only; and to this two judges inclined at firſt ; but after time tka 
conſider the point, it was * to be a principal challenge by three judges, the fourth fa 
J.) heſitating. From this caſe theſe two poſitions may be inferred: that having iſſue livinhy! 
wife, though ſhe is dead, is ſufficient to continue the buſband's affinity: that it is not necelaryW 
the wa having be inheritable to the land, where land is the ſubject of the action. Co Li. i“ 
n. 2. I zth edit. ä | 5 

(I bas been) 2 Bt. P. C. 114. tit. Triul, (H. c.) p. 8. 
Fage 254 8 

(Alſo, infany) But gz, whether outlawry in a perſonal action be ſufficient to diſqualify. 
Car. 134. Jon. 198. 8. C. (4) According to modern caſes it is not the infamy of the pu 
ment, but of the crime, which incapacitates. 2 Wilſ. 18. a | | 
Page 285 . 

By ihe - H. 5.) This ſeemsextended to 4. by 27 El. c. 6. 

age 25 . h USER Wo.” 044 
12 tin efjen), In ſuch caſe, the trial ſhall be in the next county. 2 Burr. $59, 60. 

age 260 fg 
5 (Either "+a A fortiori then, no cauſe to ſet aſide a verdict. x Str. 643. Com. Rep. Wl. 

age 264 | | 

( This peremptory) Charles Radcliffchad been convicted of higb-treaſon; and upon a oy 
iſſue that he 25 not the perſon, a Lan — challenge was infilied upon, which was refuſed 
Lee, C. J. 1 Bl. Rep. 4. 6, Foſt. Cr. Law. 40. a 80 


(G) How to be kept and diltharged. 
Page 269 


(us ſeems to B Foſt. 29. 39. 70 Stevenſon's caſe, Leach'; caſes, 443. 5 10 


0 In what nee what Manner to have a 


& 1 A 2 ; 


| 8 i Page 271 
(Und to this purpoſe) Upon this ſtatute, -it had become-the practice: to pou a view. of courſe 
un the motion of either party: and a notion having prevailed, that fix of th 


the firſt twelve, upon 
ie panel, muſt attend upon the view, and that if they did not appear at the ttial, the cauſe muſt 


put off, the court of King's Bench thought it their duty to interfere, and to take care that their 
lering a view ſhould not obſtru the courſe of juſtice, and prevent the cauſe from being tried ; 
they thought it better that a cauſe ſhould be tried upon a view had by any fix, or by fewer 
kan ſix, or even without any view at all, than that the trial ſhould be delayed for a great len 

tine, Accordingly- they refolved not to order a view any more, without a full examination 
to the propriety and neceſſity of it, unleſs the * applying would come intò ſuch terms, as 
ipht prevent an unfair uſe from being made of it. Agreeably to this reſolution, they required 


conſent, which has ever ſince been. made a part of the rule, that in caſe no view be had, or if a 
ew be had of any of the jurors, though not ſix of the firſt twelye, yet the trial ſhall proceed, 
ad no objection be made on either 0 


e, on account thereof, or for want of a proper return to 
he writ, 1 Burr. 252. Tidd's Pr. $21. n 3 by Suu 


) What Jrregularttiesuny Defetts in convening, 
or in the Qualifications. of, the Juroꝛs, aze 
amendable, and aided attez Uezd 


It is no objection chat the jury were not ſummoned oh 144 or Phillips v. 
ached on the diſtringas, for there can be but one general return ſince Phillips, _ 
be balloting act, 3 Geo, 2. c. 25: and beſides, the want of a return is Andr. 24s. 


ued by the appearance of, and trial by a proper jury. 


hd $ 
141 


2 


—ꝓ—— 


Of the Judgment in attaint. 8 
HE | N , Page 282 
(die, where the Fury) 2 Salk. 645. I Str. 642. | | 


© Juſtices of Peace. 


— - 


7) Their Jndemnity and Pzotettion by the Law 
in the zight Execution of their Office ; and their 
Punithment foz the omiſſion of it, 


ASS 


4) Of the ancient Officers, called Conſervators of 
. 


* tt 0 | ; 
(4: te the) But deither privy-coutiſclots nor ſecretaties 
the peace, 11 8t. Tr, 320 


# ' 
2 +: 


+” 62 1 4 


of the Rate are, us ſuch; conſervators | 


. era 
2 0 1 
=? BA "I'S 4 9 4 
KR 1 ; ; A 2 A / * * 1 : | * 15 


- 
* 


, * +1 v4 * 


* 4 
o * * * 
19 : 4 + TE 
4 - (B) Of 


jusricks of "HEACE. 


G) Of che urn Num itution, and zenerul Wia 
Po, which give Jultices'of Peace a Zander 


"apes | | : 
Ledi, further ended by 4 E. 3.) As the general ſtanding authority to hear and de 
uus not a rill this — 4 it 'was not, — rill then, that they were commonly reg 
Hons to be helden four times in the year. 2 Reeves' Hiſt. 4%. 


* 
Aba * PP I" _ * 4 * 72 - m + 


(O) Of theiz Commiſion, and Manner ok uppyt 
| ing them. 
| 9 58 the) Tuftices of th desde likewiſe be by act of patl | 
| 1 ices of the 1 may like t o arliament ; the Bi 
£5 and} his 9 ſteward, the Biſhop of Durban ani My EC SITES the 410 
di 


op of York and bis temporal chancellour of the liberty of Hexen, by (tat. 27 H. 8. c. 23. 
b, 4. 


, ws © . e Sn, + add 4 0 

(D) dude are qualified for the Difice. 8 

Dalt. c. z, Alſo, if he made a coroner, this, by ſome opinions, is a diſcharge 

vE 6.6 his-withorkey of Juſtice, Bar if he be created a duke, archbiſhop, n 

7. $4. url, viſcoubt, bärdh, biſkop, knight, judge, or ſerſeant ut Jaw, this take 

Hot wway bis authority. 

By 15 Geo. 2. cup 18. 6 2. No attorney, ſolleltor, br ptockor, l 

be a juſtice of the peace during the time he ſhall continue in the price 1 

of that buſineſs. a 

Page 290 (And now by the 18 Geo. 2.) ,** And 'oyer aud above all rents ar 

e charges payable out of, or in reſpect of the ſame ; and who ſhall not | 

“ ſeized of, or entitled unto, in law or equity, to and for his own ul 

and benefit, the immediate reverſion and remainder of and i 

« tenerhents, or hereditaments, lying or being as aforeſaid, which 

. ® Teaſed for one, two, or three lives, or for any teri of years deteriiin 

able upon the death of one, two, or three lives, upon reſerved rent 

„ and which are of the clear yearly value of three hundred pounds 

„ and who ſhall not, d&fort he takes upon bimſelf to act, at ſome genera 

« or quarter ſeſſions for the county, riding, or divilion'for which he doe 
or ſhall intend to act, firſt take and ſubſcribe the oath” of his h 

ſuch qualifications above required. 

The oath ſo taken and ſobferibed, fall be kept by the cler 
peace among the records of the ſcſhons- | | La, Lk ws +34 

And the elerk of the peace thall on deniand forthwith deliver an utel 

ed copy to any perſon paying 25. for the ſame; Wicht bid proved iv be 

a true copy of ſuch oath, ſhall be admitted in evidence on any iſſue in 1. 


action brought on this act. | 1 
a i ee all een 6s without mög Alen d fob 
ſcribed the Gid oath, or without being donlißed as above, he ſtall fn 
offence forfeit 1001. half to the poor of the pariſh wherein be mok 
Wally refidew, and half to dim who ſhall fie, with full co The 
ecution to be in fix months. | | 


And in ſuch aQion, the proof of the qualification ſhall lie on f% 
| perſon againſt whom it is brought, js Ab 


JUSTICES or PEACE. 
And if, the Befondant Lintends to infift. upon. any lands not contained. ; 


his attorney a notice-in writing ſpecifying ſuch ' lands, and the pariſh 
| county where they are ſi-pate (offices. and benefices excepted, which 
ball be ſufficient to aſcertain by their uſual names): And if the plain- 
o ſach ſuit ſhall think · ſit thereon not to proceed further, he may with 


the court ſhall award. 
[pon the trial, no eſtate, but what is contained in the oath and notice, 
be admitted as any part of the qualification. 
Provided, that where the qualification or any part thereof confifts of 
at, it ſhall be ſufficient to ſpecify. in ſuch oath or notice, ſo much of the 
1 out of which ſuch rent is iſſuing as ſhall be of ſufficient value to 
fyer the rent. 
And if the (plaintiff or informer ſhall diſcontioue (otherwiſe than as 
nelaic 3 or judgment de given againſt him, he ſhall pay 
ble colts. 
But this ſhall not extend to any city, town, or liberty, having juſtices of 
r own ; nor t any peer, lord of the privy council, judge, attorney ot 
fcitor gene ral, or to the juſtices of the great ſeſſions of Cheſbire and 
als, or to the eldeſt ſon or heir apparent of a peer, or of any perſon 
uliied to ſerve as a knight of che ſhire ; nor to the officers of the board 
green cloth or principal officers of the navy, or the two under · ſecreta- 
is in each of the offices of the principal ſecretary of ſtate, or to the 
keretary of Chelſea college, in their reſpective liberties ; or to the heads 
colleges or halls, or vice-chancellour of either of the univerſities, or to 
mayor of Oxford or Cambridge. 
And by 1 Geo. 3. c. 13. and 7 Geo. 3. c9. All perſons who werk 
ices at the demiſe of his 8 or ee Leen or ſhall be 
mounted ao; by any commiſhan granted or to be granted by his pre- 
at majeſty, or — of his ſuccefſors, and have taken and ſubſcribed! or 
all zfter the ifſuipg of the firſt commiſſion whereby they ſhall be appointed 


. and alſo the wh aged by 18 Geo. 2 20. - 
aliged during the rei bis preſent. majeſty, or during any future 
Ren in which ſuch Gathe ſhall . ſo taken and ſubſcribed, to take 


y emnifyin 
Gul in ſame act almoſt every ſeſſion parliament, prorided they qualify 


WC] 
u 2 juſtice of the peace given unto him JN 


to the cuſtoms, ale-bouſes, Lord's day, ſwearing, 
foe), leather, orchards, ſoldiers, and divers 


(©) St 


4 oath, be all at or before the time of pleading deliver to the plaintiff 


me of the court diſcontinue his ſuit, on payment of coſts to the 'defendam 


ces take and ſubſcribe the oath of office before the clerk of * | 
906 


8 map be | 
# the peace, for that ay t in the * Per — 
„J. Bu igh he be not a juſtice e charter, 
Ling wh Gith "Pr, Bus, e ſame * . 45 


PL 


Jusrieks OF PEACE. | 


(E) Of theiz Authozity and Juriſdifivn purlu 
their Commiſſion, and the general Statuten 

1 lating to them: And herein, 125 
age 293 | | 


(Every fingle) And by 7 Geo. 3. c. 21., in cities, boroughs, towns corporate, 1 
* - liberties, which have only one juſtice of the guorum; all acts, orders, adjudications, wa | 
indentures of apprenticeſhip, or other inſtruments, done er executed by two or more 5ullices 
lied to act therein, hall be valid, although neither of the ſaid juſtices ſhall be of the gur * 
{So if a tbing Where the act to be done is of a judicial nature, the juſtices muſt both be ref 
at it, as in the inſtances put in the text, and in making orders of 1emoval, Rex „ Wyke bas | 
238. ; appointing overſcers, Rex v. Forreſt, 3 Term Rep. 38.; aſſenting to the binding cf x J 
apprentices, Rex v, Inhabitants of Hamſtall Ridware, id. 38.; but where the a& to be done 5 
merely miniſterial, the concurrence of the juſtices together is not requiſite ; as, it ſeems, inthe of 
lowance of a poor-rate, Rex v. Juſtices of Dorchelter, 1 Str. 393. 225 


1 One magiſtrate cannot ſuperſede the warrant of commitment of anothe 


Brocke, 2 Magiſtrate without a legal inquiry and examination of the matter, 
Term Rep, 190. 


So, the ſtatute of 43 Ek. c. 2 $ 1. for the appointment of overſeen 


Rex v. 

Loxdales which makes mention of juſtices in or near the pariſh or diviſun, Lud 

e Mansfield ſaid, was only me Net See nd 

Rex v. So, where a ſtatute directs an act to be done by juſtices ating for il 

Piice, diviſion, any juſtice within the county, acting within the diviſion, is for 

Cald. 305. this purpoſe a juſtice of the diviſion. 

W's So, the authority given by the ſtat. of 43 Elis. c. 7. to convidt before 

Stevens, any juſtice, Oc. of the county, city, or town corporate, where the offence j 

Cald. 302 be committed, is conſtructively given to any juſtice, Ec. of any place, di 
trid, or liberty, in any county where, Cc. as to a magiſtrate of the [ſe 

5 Ely in the county of Cambridge. | 
Page 294 | 


Juice of tb: Peace) Fur vithaut expreſs words, without a ne intremittant clauſe in the 
commiſſion or charter, the county juſtices ſhall not be excluded. Blankley v. Winſtarley, ; Term 
Rep. 279. Talbot v. Hubble, 2 Str. 1154. Rex v. Sainſbury, 4 Term Rep. 456. 


Alſo, by yg Geo. 1. c. 7. a juſtice dwelling in the city or precin& that 
is a county of itſelf, within the county at large, may a& at his own 
dwelling-houſe for ſuch county at large. a | 

And by 24 Geo. 2. c. 55. if any perſon againſt whom a warrant (hall 
be iſſued, ſhall eſcape, go into, reſide, or be in any place out of the juti- 
dition of the juſtice granting the warrant, any juſtice of the peace where 
ſuch perſon ſhall be, upon proof on oath of 'the hand-writing of the 
Juſtice granting ſuch warrant, ſhall indorſe his name thereon, which ſhal 
be a ſufficient authority to execute the warrant within ſuch other juriſdi&00. 

And the juſtice may further order (if he thinks fit) the party, accord 
ing as he ſhall appear bailable or not bailable upon the face of the vam, 
to be brought before himſelf or ſome other Fullice or juſtices of that cout 
ty, or to be carried back into the county from which the' werrant did flue. 


4 


ex v. Under the ſtatute 11 Geo, 2. c. 19. for the more effectual ſecuring of 
organ, the payment of rents and preventing of frauds. by tenants, juſtices either 
Cald. 156. of the county from which tenants fraudulently remove goods, or of tt 
in which they are concealed, may convict the offenders in their reſpeche 
counties. | | 2 
Dine, . Where two ſets of magiſtrates have a co-ordinate juriſdiQion with" 8 
4 Tem diftrid they may all act together; but if the juriſdiction preyioully _ 
ep· 451 


88S 
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| the one ſet; any attempt in the other ſet to wrelt it from them, is illegal, 
4 the ſubject of an indictment. | 


The juriſdiftion of juſtices of the peace and of commiſſioners of ex- Wi * 


e. is; as to the exciſe laws, exactly the ſame, within their reſpeQive 
uiſlictions. Wy e ty l . N Bar 
The juriſdiction of juſtices of the peace and of commiſſioners under 9 Ann. c. a3. 

he hackney-coach ſtatutes is co-extenſive, and therefore, a juilice of the 1 G-0, 1. ſt. 

date after convicting a coachman for refuſing to go with bis coach, may 6.44 


Doug. 551. 


5 Geo. 3. c. 
. wediately commit him to the houſe of correction, if he do not pay the © Bir 
dr, penalty. . Wot c 44. Duck 


v. Addington, 4 Term Rep. 447 


own caſe: but cauſe the offenders to be convened or carried before ſome 
uber juſtices. or deſire the aid of ſome other juſtice being preſent. And Per Holt, 
therefore, the mayor of Hereford was laid by the heels for fitting in judg- C.] 5 
nent where he himſelf was. leſſor of the plaintiff in ejectment, though he 1 Salk. 396- 
by the charter was ſole judge of the court. | $ 

So, Where à joſlice of the peace who, was ſuryeyor of the high-ways, Caſe of Fox- 
vined in making an order at the ſeſſions in a matter which concerned his ham Tith- 
afice, aod his name was put in the caption, the order was for this reaſon ing in Wilts. 
uaſhed. Pas T1. in 10 9932 | 
do, an order of removal of a poor perſon from Great Chart to Kenning- Burr. Settl, 
hn was -quaſbed, - becauſe one of the juſtices, who made the order was an Ca. 194. 
thabitant of Great Chart at the time, and charged to the poor rate there. 

This laſt determination ſeemeth to have given occaſion to the ſtat, 16 
656. 2. T. 18. which" enacts, that the juſtices may do all things appertain-- 
wg to their office, ſo far ag the fame relates: to the for the relief, 
. and eulemeße of t 1 c ting ot puniſhing va- 
pants; for repair of the highways ; dr to any other Jaws concerning 
xrochial taxes, levies, ofirates} inotwithſtadding that they are rated; or 
chargeable with the rates within any place affected by ſuch their acts. 
Provided, that this act ſhall»not, empower any juſtice! for any county at 
krge, to act in the determination of any appaal to the quarter ſeſſions of 
lach county, from any order, matter, or thing telating to any ſuch pariſh, 
townſhip, or place, where ſuch juſtice is ſo charged or chargeable, 


o be juſtifiable, as, when a juſtice ſhall be aſſaulted ; or, (in the execution Rex v. 
of his office eſpecially, ſhall be abuſed to his face, and no other juſtice R*v*!, 
preſent” with him; then, it ſeemeth, he may commit ſuch offender until! 4. 
be ſhall find ſureties for the peace for his good behaviour, as the caſe | 
7 * but if any other juſtice were preſent, it were ſitting to deſire 

id. * 'S * $4 


f 16-23 wot 


lices out of Tens may ifſue their warrant for apprehending perſons C. 879. 


; 


A KA K. TE TS N A S= 3 


2 Salk, 607. 


Regularlys-2.juſtice of the peace ought not to evecute his office in his Dalt. e. 173. 


And in ſome caſes, if the juſtice ſhall a& in his own cauſe, it. ſeemeth 8 hh 


Juſtices of che peace, it ſeemeth, may ſuperſede their own order quia — 
infrovide emanavit, if it have not been added ypoo. | e, Nambale 
6 YR 33H 6 I Suſſex, x Str. 6. 1 Seſſ. Ca. tos. No. 98. 8. C. 


„Lord Hale faith? Feontrary to the opinion of Lord Cole,) that the jul: x H. n. * 


charged with'crimes within the co nizaſce'$F*the ſeſſions, 'agd bind then 
orer to appear at the ſeſſiohs, although the öffender be not yet indicted 77. 2 H. M. 


5 — in another Place he ſaith, this ſeemeth ' =: 3- and one thing which P. C173. 

+ eld to male 28 üinft it is, that is moſt” cafes of this nature, tot 
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e JUSTICES OF(PEACE:. 


the party were indifted, ele e e e x 

4 Hawk, the firſt proceſs, hut a venire facias and difirengaz.' Toto 
P; C. c. 13, on this point faith thus: It — 6 wet ag 8 
9 ly make out a warrant for an offence againſt à penal 10 v7 wake 
miſdemeanor, cognizable only by a ſeſſions of two or more juſtia; fer 
| that one ſingle juſtice hath no juriſdiction of ſuch offence, and and requlth, 

thoſe only who have juriſdiction over a cauſe can award proceſi cones, 
ing it; yet the — conſtant, univerſal, and uncontrouled rr 
tices af the peace ſeems to have altered che law in this particular, uu 
have given them an authority in relation to ſuch arreſts, not now whe 

Vol. 3. tit. difpyted. However, as Dr. Burn very well obſerves, the a 
Fu/ticer, &c. juſtices of the peace being by the ſtatute law, and no ſtatute harig ez ere | 
Po preſaly given to them ſuch power, ( unleſe in ſpecial caſes; whith operue 
 agaioft, rather than eſtabliſh" a general powery) it ſeemeth''beſt in or 
pary caſes, and more conſonant to the practite of the ſuperior counts; 1 
iſſue a ſummons againſt the offender, and not à warrant, in the: wks 
ſtance ; unleſs in caſes of 1 or where the offender in other ref 


is to ſuffer c 
are enbled to 


puni 
By the act of 18 Ges. Mr. 19. Juſtices of the peace! 
give coſts upon complaints determined before them dm of ſeſto 
y the 33 (50. 3. e. 55. to impoſe fines" upon oonſtables, overſem of th 
poor, and other peace or ae officers for negle& of duty, and on4 


of- apprentices, for any i of their appremtces, whether bowdly 
any pariſh or townſhip or otherwiſe, provided that pot more than the ſub =: 
tep pounds be paid upon the binding of ben. | wy 
——— — —— ogra x wh 


F ef ndemnityp an oteckton 
6 105 Il Erecutign of rheſe Of Dit: 258 
Punichnient tor the Omiſſion ot it. 


Juſtice of the yeace is ronghy: protefted by: the: law I” Abe 
ti 5 . of Bis _ gh is . off. 
se, he ig ſlandered in his preſence, he comenitſ or indict the party 

b r s ablence, he is emilogirn eedreſs bitnlel | by-aQtian>: 
2 Ste. — 


1168, .-Rex.y, Rerel, 4 Str, 420, Ren v. Pogoch, a Strv 1157, 
| 5 k. He is not-puniſtable at, the ſuit of the pariy,. but ooly at be ful of 


. C, 13- ki „for what he doth as judge. in-matters which he hath power b) la 
rand. determine. without the concurrence of any other; for, gh 
2 2 no man is liable to an action for what he goth as judge! wa 
6 le wherein, he proceeds mipiſterially, rather than j „if he 468 
8 he is liable to an action at the ſuit of he party, 2s wells 
urr. . 1162, to ſobj 


mation at the. ſuit of the king. egg have acted cornfth 

ſobject himſelf to puniſhment by information : for he ſhould 
rern Alegally. yet if be bas acted mor and candidly, ,withou 
prefhion, malice, 9 ar. any, bad die wor intentich, an- - informatie 
be EIT — 


Ul 


7 
* 


usricks CE. 6 
Vor ſha] be be liable to be puniſhed. both ways, chat. is, bath eriminally Rex v. 


4 civilly : but before the court vill grant an information, they will re- Fielding, 

te the party to relinquiſh his civil action, if any ſuch is commenced. * Burr, 719 
id even in the caſe of an indiAment, and thougb the indictment is 

tually found, yet, the attorney-general, (an; application. made to him,) 

Il grant a nog 


praſequi upon ſuch indictment, if it appear to him that 

proſecutor is . to carry on a civil action at the ſame time. 

fe is enabled to plead the general iſſue in any action that may be brought 7 Ja 1. c. 5. 
ioft him for any thing done by virtue of his office z and to give the 


PESTS = 


3 al matter in evidence; and if he has a verdict in hig favour, is entitled. 
be ole ne Ds K 
dauble caſts. And ſuch action ſhall not be laid but in the county 21 Js. 1. c. 
ere the fact was committed, 5. £330. 0) 12. 
uad by ſtat. 24 Ces. 2. c. 44. it is enacted, that nq writ ſhall be ſued 
— u againſt, ot copy of any proceſs at the ſuit of a ſubject ſhall be ſerved 


uy juſtice for any thing done by him in the execution of his office ; 

il dodge in writing ſhall have been given to him or left ut his uſual pl, 

abode, by the attorney far the party, one month before the ſuing out. 
ſerving, of the lame ; containing the cauſe of, action, and i wü 
attorney's. name and place of abode ; for which he ſhall be entitled to 

ee of 20. and ne more. And unleſs it is proved on the trial that — 3 
tice was given, the juſtice ſhall have a verdict and coſts. Nor ſhall-any 2 5- 


e permined 30. be given by the plainiff on me. isl, of any 
by uſe of aon, except ſuch as is, contained in the notice. And the $ 8. 
e mult be commenced within fix months after the act committed, 


But where the plaintiff in ſuch action ſhall. obtain a verdict, and the 8 7- 

tee ſhall in open court certify, on the back of the record, that the inj 

x which ſuch action was brought, was wilfully and maliciouſly — 
intiff hall have double coſts. 5 Ee 

If a juſtice will not, on complaint, to him made, execute his office, or, Crom. 7. 

he miſdehaye in his: office, the party grieved may move the court of * Alk. 8. 

ing's Bench for an information, and afterwards may apply to the court | 

Chancery to put him ont of the commiſſion... | 

And a magiſtrate forfeits the protection of the law in the execution. of Rex. v. Sys 

office, by beginning a breach of the peace himſelf, Don, 


Ca. temp. 
; -. ., Hardw, 249 
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Leaſes and Terms for Years, . ur 
e me r e 


(4nd though) terms,as fox 2000 years, ſidered (at | 4144 
led) not as hae berg tera to trad the inheritance. bra — — 


) Of the Renewal of Leaſes, by, whom and 
| tor. whoſe bene, © 5 | 53 
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* © 1BA6E8 AWD TERIAS FOR YEARS, 
e what Evings, Lea Leaſes may ve vt 4 


gu 
nr r* N TIF OD 
' i — _— Ke tad * 
Pay . | 10 | — — and 
224.70 ene 3. c. 25 and 27. 6. 2. e. 17, DR RY 
$0, 


be the 27 1 3: 6. 26. the lord treaſurer, or commiſſioners of the 
q treaſury: "for the time being are empowered. to let to farm Ur ay wy 
"got; exceeding three years, the duties upon * horſes. 


Ot the Pezſons who: may make FE | 
< | herein, url, of Lcaſes made by Infants, © 


15 304 b 3 + Ugg $1 1 : 
- * (Others go This opinion hath ben conbrmed. by wha fell from oecd Th 
of Zoych v. Parſollsy, 3 Burz 18 * | 


{The gather of an 3 dus dp lands for 20 years, uud a full ye 
the ſon opon the back · of the indenture; releaſed all his right to the de 
am: it was halden by Mray, J. that this leaſe was made by the father, 1 

guat diah, and voidable by the ſon ; and chat he Findorſement by ta 


; KB ale a 

4 e mee wy e ee 150 Wy} ae BY. ea 

(©) Of Leaſes made by Dusband and c aadffl 

t bn en ser h d 

Lal) een, -" N 

Page ZIQ nun sos B is een N ONT 1 Mi 195 LH n 


6 Br) This ell was never decided, for! in conſequence of Lord Hobart's s "FP a ſpeci 
verdict was W the-matter wasufrerwatds Varia my reer 


Aen. 


a | | on 
Page 327 (E) Of Leaſes for. Lives or e by Eccielaial 
P © Sy 4 4 10 109 * 2» Hen Perſo eee 7} Ni Seine Th 
ag e 13 (1; 00 
( 90 2 J (an, "(tn we cake itſelf, hos LES was, 5 88 found he 
by the ſpecia yerdiQ ; in the reterence to — the obje ction is. (lated to be as in ch 
there xt; but chat reference Yeelry/4n a6 ER nee as it Nw the julpneats dic 
have beety at zeſted for this ceaſon, l in 4 %% da 1523540 Id 
Page | | 
25 Ne e The n fiom this oppor is one entirely from Noy's report y the 


in — of _farſen,_to demiſe his tithes. without deed. is expreſsly- negatived Kays 
Podderidge e no more is ſaid, than that “ the parſon may iſcharge the pariſt 


Joner of Beko by parol, or leaſe the rectory, conſiſtin on glebe and tithes, by parol for 2 — | 
Although in the de of this queſtion in the caſes in the text, a perol ods. be live 


generally 
fi 4. ye ſti 
2275 Wee THE Zee ref ab rc e a 
to 


paſt an intereſt in 2 to convey them to a ſtranger, a deed is abſolutely neceſſary: 


that a compoſition. . ien by. Way of tetainet ia. good. without deed. This u 
point receives a confirmatio indeed it want any, from the Kenſington caſe (Adams v. Hen 3 


Dom, Proc. 1782. z) for in that caſe the compoſition was uithout deed ;; but when the lords bl dule 
t notes there given to determine che compoſition was not a ſufficient notice for that jw 
N flarily admitted the composition itſelt to be valid, for there could be no quel 
We ination of * a thin that, was void, In Keddipgton v, Bridgman, Bunb. L 4 
ference is taken between à cõmpolition by way of retainer by . and an agreement beten 


the * and his pyriſbioners. by parol; the latter, Barun Montague thought would be good if 
s, bcing only an agreement that the parſon would not ſue his pariſhioners for ſo many 1 


or tithes ; the former, Bury and vat good only for, one year, being if 
way of contract, But where is the 1 > Jr gh Whey Warns you and the ngreement nh 
caſe? The er on the part of the parſon, is, that he will not demand tithes in 


fun 
Corey iv e Fmpainr i yo 


money in lieu 


one year, it may alſo be good for more that e objection t tithes, — 4 
3 jtament, cannot paſs without deed, 2 more or leſs tins for which they a t 
agreed to gannot be material, See Noy, tar. Yelv. 96. 00 
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LEASES AND TERMS FOR YEARS. 673 


1 Such [ eaſes ag have a good date, and are delivered on the ſame day 1 
in what caſes the day of the date or delivery is to be taken incluſivey 
and in what caſes excluſive. 


Cz 


do, where under a power to make leaſes for twenty-one years, or Denn v. 
TY - . — ſt Fearnſide, 
tree lives, in p2/7/ſion, and not in reverſion, a leaſe was made to one for Will. 176. 
ce lives, halendum from the day of the date thereof, at the uſual rent, See to the 
ty. which leaſe had all the formal circumſtances required by the power; ſame eſſect, 

Fe the demiſe being halendum from the day of the date, the leaſe was a Freeman 


; . v. Weſt 
.ehold to commence in ſuture, and therefore void. 2 Wile, 7 


Doe v. Wetton, Cowp. 189. 


- 


The diſtinction made in the preceding caſes, and in ſeveral of thoſe in Cowp. 714. 
ks next diviſion, hath been leveiled by the deciſion in the Court of King's ag” _ 
each in Pugh v. Duke of Leeds. In that caſe, a leaſe under a power to he” re. 
uke leaſes in poſſeſiion was mare to commence ** from the day of the date,” ed, hath not 
Id 00 a Caſe ma.'e for the opinion of the court on the validity of that been gene- 


iſe as a leaſe in poſſeſſion, it was, holden to be good, upon the ground that w_ ts 


he particle /rom might, in the ſtricteſt propriety of language, be taken m inſter- 
— = -r incluive or excluſive. hall. The 
nd reader will 


«ir eximined, and commented upon in a very able manner by Mr. Powell in his Eſlay on the 
ering relating to the Creation and Execution of Powers, 


Such Leaſes as have a good Date, but are not delivered till a Week or 

Month, Ce. after, when they are to begin, and how the Declaration 

c ſuch Leaſes is to be framed. ; 

The dean and chapter of Moregſter being ſeiſed in right of their church Freeman 
one of the manors of Charlton, by indenture bearing date the 26th Wo- 18 
uber 17 50, for a yaluable conſideration granted the ſaid manor, of . 
hich the premiſes in queſtion were part, to the leſſor of the plaintiff, to 

d to him and his heirs from the day of the date thereof for the lives of 

nee perſons, under the yearly rents, fc. Un the leaſe, power was given 

the dean and chapter to their attorney, to Ln aa of the premiſes, 

dd to deliver ſeiſin thereof to the leſſee, according to the tenor, ge, and 

DT" meaning of the ſaid leaſe ; and in purſuance of ſuch power, ſeiſin was 

ly \'vered of the premiſes by the attorney to the leſſee, on the 28th day of 

loy 1751, The queſtion was, whether this leaſe being made to com- 

ence from the day of the date thereof, and ſeilin delivered the 28th of 
following, was good? The court held that it was: that till livery 

Jevitt, $ made, the freehold remained in the dean and, chapter; that they 

6 ould preſume that the power given to the attorney was to make livery at 

day ſubſequent to the leaſe, which, they ſaid, Vas the true meaning 

We" the deed ; for by the warrant of attorney to deliver ſeiſin in the preſent 
ae, the deed ſhould be ſubſtantiated by the livery. 

col But if a man make a leaſe of land to hold for life from the day of the Dull x. 


1 10 te, and make livery by attorney the ſame day ſecundum formam charte, Wyatt, 

. $15 void leaſe. 1 — HR 

yay Butler . 

nar Fincher, 2 Bulſtr, 304. x Roll. Rep. 229. 
| Page 34 


— er rule) The leſſor of the plaintiff. being a prebendary of Sarum, brorght an ge 
« ” * 3 leaſe made by bis predeceſlor. as not deing contormablc to the abt ve proviſo ja. 
| . X 2 
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„ LEASES AND TERMS FOR YEARS. 


the ſtat 32 H. 8. His ohjection was, that the ſurrender made of the former leaſe was vx; 
dition, that if the then prebendary did not within a week after giant a new leafe for et , 
the ſurrender ſhould be void; whereby, as it was contended for the plaintiff, the old term 
not abſolutely gone, but the leſſee reſerved a power of ſetting it up again. But the coure * 
two arguments, gave judgment for the defendant; this being within the intent of the fats] 
which was, that there ſhould not be two long leaſes ſtanding out againſt the ſucceſſ; * 


new leaſe was made within the week, and fiom thence ir became an abſolute ſurrende; both } ( 
deed and law. And the whole was ont of the leſſce, without further act to be done by him 2 oy 
* the proviſo in this act, there is the word ended as well as ſurrendercd ; and can any one Gy 4 1 
firſt leaſe is not at an end? This was no more than a reaſonable caution in the firſt leer 
keep ſome hold of his old eſtate, till a new. title was made to him. Wilſon ex dew, Eyres y, ( ( 
ter, 2 Str. 1201. ; . 
Page 345 4 ( 
OY (1 a B:fbop ſolely makes a leaſe) 1 Bl. Rep. 26. mal 
age 347 | lou 
(But after ſuch leaſe for years) See 5 Geo. 3 c. 27. | 
Page 350 2 ( 


(Se, if @ leaſe) This point was made and argued at the bar in the caſe refered to, but t\ rol, 


court gave no opinion upon it. Mit 
Page 352 1 tra 

(But this) This diverſity is no longer of any importance; for the 5 Geo. 3. c. 17, makes leak nur 
of tithes and other incorporcal hereditaments by eccleſiaſtical perſons, whether for lites or fl 6d | 


years, as if the leaſes were of corporeal hereditaments, and gives action of debt to the tuceeſh 
for rent reſerved on frec hold leaſes. ; | 
Page 350 | 
(As ro this) Where the leaſes, on which the rent has been reſerved within the twenty ye: 
have been ſometimes with fines, and ſometimes without, Lo1d Cowper's rule ſeems the belt: 
any other circumitances Lord Holt's rule appears to be the more proper one, See Pow, on Powe 
549. g 


\ 


al 

Page 369 ja 
(In ſome eaſes) Com: Rep. 312, Coventry v. Coventry. W 
Page 361 | : N 


(Fitton Gerard was tenant for) 1 Burr. 121. 


Audley v. So, where a power was given to leaſe, provided that two pans in thr 
8 of the improved value be reſerved as a rent, and the reſervation was mad 
5 p. in the very terms of the power; it was holden that the leaſe was neverth 
| leis good; and that unleſs proof were made of a greater value than b 
been conſtantly paid and accepted of by the remainder-man, ſuch ſum mi 
be taken as two parts in three of the full value of the premiſes a t 
time of making the leaſe, which, or the greater value, if fo proved, 
| to be continued to be paid, whether the premiſes roſe or fell in ralue. 
Page 365 ge het 
(The books) But according to the Touchſtone, p. 279. if tenant in tail of land let a part 
it that hath been accuſtomably let. and reſerve the rent pro ratd, or more than after the ratd 
this is not a good leaſe. And it ſeemeth to be exceedingly doubtful, whether biſhops, Ac. ba 
the power of dividing their eſtates, and leaſing them out in ſmaller parcels: for as the welt 
is no longer anſwerable for the whole rent, the ſecurity is leſſened by foch a diviſion ; and the! 
may poſlibly be an entire deficiency of remedy for portions of the rent, by reaſon of the falt 
of tenants, deficiency of diſtreſs, produce, &c. of the parcels out of which they arc payabl 
When therefoie a diviſion is deemed neceſlary, it hath been judged fafeſt, on account of this pe 
be injury to the ſueceſſor, to apply for the aid of the legiſlature. See two acts to this purpoſe 
the 34th and 35th of the preſeot king empowering the Biſhop of Ely to grant out eſtates bean 
ing to his ſee in ſeveral ſmaller parcels. However, in point of fact, partitions have been " 


wit hout the ſanction of parliament, and that, under the opinion of ſome of the ableſt vj") 
the protection. e guere. | 


(I) 
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(F) Of Leaſes by Parſons, Vicars, and others, 
with 2eſpett to othez Qualifications. Doh 
(Ard yet) This caſe in Bulſt rode hath been ſince denied to be law; ſach - nt 


entirely defeat the ſtature, for at this rate an incumbent need be reſident only five days in ons 
year, Quilter v. Muſlendine, Gilb. Eq. Rep. 228, a 


(By this) This allegation is clearly unneceſſary, Mills v. Ethridge, Bunb. 210, 


{And note) In ſuch caſe it is merely void, and the leſſee cannot Doe v. Bar- 


maintain an ejectment even againſt a ſtranger, who enters without any co- qo 
lour of title. | 749. 


' 


(Alſo, it muſt) But it is now ſettled, that it is not neceſſary to aver that the abſence was 
voluntary, for if it be otherwiſe, it is matter of excuſe, which it lies upon the parſon to ſhew,- 
Mills v Etheridge, Bunb. 210. Quilter v. Muſſendine, Gilb. Eq. Rep. 228. Note; A ſequeſ- 
tration of a benefice under a fiers facias is no impediment to the ſerving of a cure; fo that the 
non reſide nee of the incumbent in ſuch a caſe is a clear avoidance of any leaſe he may have enter- 
id into, Doe v. Mears, Cop. 129. 
; Page 373 

([n debt upon) As the full ſtatutable time bad not incurred at the commencement of the 
ation, and the ſtatute could therefore not then attach, this plea would now, it ſeems, be ad- 
judged had upon that ground, Evans v. Proſſer, 3 Term Rep. 188. Whether, at law, a clergy- _ 
man may plead his non-reſidence in order to diſcharge himſelf of the ä of his contract, 
i» a point which doth not appear to have been Fyet judicially determined. hether, in equity, he 
(ball come forward as plaintiff, and inſiſt upon the breach of a poſitive law, and a neglect of his 
raitoral duties, in avoidance of an agreement fairly entered into, is a point, one would think, 
100 clear to admit of a doubt. And yet an attempt of this kind was not long ago made by Mr, 
Wm. Atkinſon, the pariſon of Hillington in Norfolk, who filed a bill in the Exchequer for an ac- 
count of tythes, and to ſet aſide a compoſition he had entered into with his pariſhioners, (among 
whom was his patron,) upon the ground that ſuch compolition was void, becauſe in the words 
of his bill, „ he 2vas abſent from Hillington and without being refident therein or ſerving the ſaid cure fir 


6% above fou -ſcore days in one after th ing of the agreement of the 14th of OA ber 1784. (the 
th e he r gabe, 5 Eh r and 144 be vat abſent hows four-ſcore days 
mac « in 1785, and before the 10th of October in that year, and had net any other bene ſice during all that time.“ 
erth His bill was diſmiſſed with coſts. Atkinſon Clk. v. Sir Martin Browne Folkes, and others, July 
8 13, 1792. N | 
N my 4 | 
at ö . 1 
) Of the Conſent or Confirmation of others to . 
Leaſes made bp Ecclefiaſtical Pezſongs: And herein, 1 
at Fage 37S Il 
bo (Ar to the perſons) lt is ſaid by Jones, J. in argument, that a recuſant though diſabled to preſent, 7 
xc, ba Rall yet be patron to confirm the leaſe of the incumbent. Sir W. Jones, 22. ' 
at cltat 1 1 1 | 
d the! , 1 N = 
) Of void oz voidable Leaſes bp Eccleſiaſtical 9 
— Perſons : And herein, | 4 
belt | | | Page 398 
0 6 (But as to things) But by 5 Geo, 3. c. 17. Debt will now lie upon ſuch leaſes for lives. M1 
went | Page 394 
| (But thit acceptance) Acceptance of rent alone, unaccompanied with any other circumſtances, . 
not a ſufficient confirmation of a leaſe, It cannot be a confirmation, unleſs done with a know- 7 


ledge of the title at the time; or, unleſs the remainder-man lies by. and ſuffers the tenant to lay 8 


2 bis 2 in improvements, in confidence of continuing tenant, Per Lord Mansfield, £ 
n 483. 1 1 
1 


Xx (1) Of 


WT \. 
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(D Of Leaſes made by thoſe who have but a par: ſe cc 


ticular Eſtate or Jucerea in rhe Tands lead W*'” 

15 And herein, ö 1 
Page 37 f 

ATenant for life) His leaſes are merelv void upon his death, and therefore cannot be ft 4 2 

_ againſt the remainder-man by his acceptance of rent, and ſuffering the tenant ta make in 8 -afes 

ments after his intereſt veſts in poſſeſſion. Doe v. Butcher, Dougl. 50. But qe. whos i po 
ſuch caſe equity would not relieve ? Stiles v. Cowper, 3 Atk, 642. , 

Ludford v. A. tenant for life, and B. the reverſioner : A. only executes a ler, c 5 

Barber 5 2 , X : , follo 

33 which they are both named: upon 4 's death, this leaſe is totally void « re 

Rep. 86, And though B. ſhould execute it afterwards, it will not bind the leſſee; « ng 

| for it is not his covenant. i 1 

Page 399 Te: 

(u Juch a derivative) Holford v. Hatch, Dougl. 183. Hence a derivative laſe cannot hs | 

have the effect of working a foifeitue under a provito nut to a(ſgu. Cruſoe v. Bugly, 3 Wil " 

234. 2 Bl. Rep, 766. | BY ; 6 » 

65 0 

ee v. When the whole term is made over by the leſſee, although in the deed or 

Dougl. 1975 by which that is done, the rent and a power of entry for non-payment we le 

note -: But reſerved to him, and not to the original leſſee, this is an aſliznment, and uf 

ſuch ade - not an under leaſe: and therefore, the original leſſor, or his aflignee of the be 

eee * reverſion, may fue or be ſued on the reſpective covenants in the onginal leder . 

term, if dad and this, although new covenants are introduced in the afſigament. ech 

as an aſſign- | Is 

ment, not being in writing, would be ſupported as an under-lcaſe againſt the giantor. Poultiney © | 

v. Holmes, 1 Str. 435. Dougl. 186. | | « 4 

0 | 10 2 

6. Of Leaſes made by Copyholders. Part 

| | | 5 N nert 

Doe v. In ejectment for a copyhol1, the defendant produced a paper-uriting whi 

CP. written upon an agreement ſtamp, under the hand and ſeal of 7. Tidd, dine 

dy 5 of whom the leſſor of the plaintiff puſchaſtd, made between 7. Tdi ud man 

T. Clare (the defendant). reciting, that M. $. was ſeiſed of the pen d 

ſes in queſtion for her life; and that Tidd had agreed with Clare, that and 

in caſe he ſhould be ſeiſc of the premiſes on the death JM. S. he would inn Thi 

ately on her death demiſe und let them to Clare, on the terms and conditions con 

mentioned: Now therefore the ſaid Tidd doth hereby agree to deniſe aud rele 

* {et unto the faid Clare all, fc. and all ſuch copyhold premiſes as be tall WP 

or may be entitled to on the death of the ſaid M. $., to hold fron ad me 

« immediately after the death of M. S. for the term of 21 years, ads une 

« yearly tent of 120 127 And the ſaid Tidd doth hereby promiſe ad he 

„agree to and with the ſaid Clare, that he the ſaid Tidd, on the anc 

« of the ſaid M. S., and on his becoming entitled to the ſaid premi Tt 

% ſhall and will procure a licence to let the ſaid premiſes.” Lord Kenyon et the 

On 


of opinion, at the trial, that the inſtrument amounted to a leaſe, 

being words of preſent. demiſe contained in it, and therefore non-ſuited tht 
plaintiff. But on the motion for a new trial, his lordſhip ſaid, that wy 
conſulted with the other judges, he was clearty convinced he was m 
taken in the opinion which he had holden at the trial; and that they vet 
all of opinion, that the inſtrument in queſtion was an executory apt 
ment only, and not a leaſe, for two reaſons : firſt, becauſe, if this ven 
holden to be a leaſe, a forfeiture would be incurred; whereas that 


\ 
1 
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ge contrary to the intent of the parties, who had cautiouſly guarded againſt 
it by the inſertion of a covenant, that a licence to a leaſe thould be pro- 
-yred from the lord: and ſecondly, the Wr is conformable to the nature 
of an agreement for a leaſe, and not to a leaſe itſelf. 


— — 


— 
—— 


Page 411 
(4; in the) And note, that the iults of law adopted in caſes of eccleſiaſtical leaſes, and of 
-afes made by tenant in tail under the ſtatute of 32 H. S. apply equally to leaſes made by virtue 
af powets in ſettlements. 


2 - Fi 


2 
— 


— 


* 


— —_ 


Lord Ferrers was tenant for life under a ſettlement, in which there was the Goodtitle v. 
following power, via. That it ould be lawful for the tenants for life — 6 
« reſpeQively, from time to time, and at all times during their reſpective — 
« natural lives, and when they ſhall reſpectively come into, and be in, the 

ut tof/offion of the aforeſaid manors and premiſes, by virtue of the 0 

„ ſimitations aforeſaid, by :ndentures under their hands and ſeals, to de- 

„ miſe all or any of the ſaid manors, meſſuages, lands, tenements, and 

« hereditaments hereinbefore mentioned, or any part thereof, to any per- 

© ſon or perſons Whomſoever, in poſſeſſion,” but not by way of reverſion 

« or future intereſt, for the term of twenty-one years abſolute, or any 

6 leſs abſolute term; or for any term or number of years determinable 

„upon one, two, or three lives, ſo as upon every ſuch leaſe or leaſes reſ- 
pectively, there be reſerved and made payable during the continuance of 

« ſuch leaſe or leaſes reſpectively, to be incident to, and go along with 

6 the imme ſiate reverſion or remainder of the premiſes ſo leaſed, fo much 

« or as great yearly rents as, or more than now is, and are paid and 
„yielded, or agreed. to be paid and yielded for the ſame, or proportion- 

« ably for any part thereof.” Lord Ferrers, under this power, granted 

„a leaſe to the defendant for nin«ty-nine years, if ſhe ſhould ſo long live. 

Part of the premiſes compriſed in the leaſe, conſiſted of manors and ma- 

rerial, rights which had never been leaſed before, and alſo of a fiſhery 


ia... — 
ww 4 Yoo . go, Ts,” 


— — = _ 
—— « — 
—  o-- — 
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0p, which had been let before, but was not at the time of the ſettlement. 
dd, dince that time, it had been let again at 15s [t was objected. that the 
and {WWnanors and fiſhery were not demiſable under the power. The manors 
* 


had never been let; the fiſhery was not let at the time of ghe ſettlement; 

and the power required the rent then paid, or more, to be reſerved. 

ud. WT Things then far which no rent was then paid, could not be meant to be 

woes comprehended. This would avoid the whole leaſe ; for one entire rent was 

; ad WWclervel, and it could not be apportioned. But, by the court, the 

hall po wer is e preſs to demiſe the manors and fiſhery. They are particularly 

; ad nentioned in the ſettlement, and the power goes to the whole. "They pay 

t the onder this leaſe as great a yearly rent, as at the time of the ſettlement, for 
bey paid nothing then, The words, therefore, are complied with, 

7 ad this objection could only ſtand upon intent. But no ſuch intent appears. 

| e manors are nominal, of no value, —no object of yearly income ; 
be fſhery worth only 1 57. a year. They are convenient to the leſſee living 

the en the land, and of no uſe to the remainder-man. The intent was to give 
deve to demiſe all, reſerving as much rent in the whole, as had been re- 
* ſerved before, Beſides, the words at the end of the power, or propor-; Term 
z mi * tionably for any part thereof,” ſhew that it was the intent that tha Rep. 679. 
| were ebm of the rent, and not any particular part of the premiſes included 
agree» n the ſettlement, was to guide the perſon in executing the power. 
A., tenant for life under a ſettlement, in which there was a power, Bagot v 
woul BW at any perſon who ſhould be actually ſeiſed of the lands by virtue of Oughton, 

kt ſenlement might make a leaſe or leales for three lives, or for twenty- 8 Mod. 249. 


one 381. 
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one years, of «ll or any part of the premiſes therein compriled, a jug 


| * 
yearly rents, or more, as the ſame. were then let out, granted a leaſe of the 5 
capital meſſuage for twenty-one years, but reſerved no rent. The que. Pa. 
tion was, whether the capital meſſuage was demiſable under this her? vom 


Doug 574. and the court held, that it was not, For the qualification annexed u the 
power of leaſing, that tbe ancient rent muſt be reſerved, manifeltly eidue bie 
the manſion- houſe, and grounds about it, never let. No man could inen nd 
to authorize a tenant for life to deprive the repreſentative of the family of WAR (ciſe 
the uſe of the manſion-houſe ; therefore, the words in ſuch a caſe flew 
that the power was meant to extend only to. what had been uſually *. 
By that means the heir enjoys all the premiſes in the ſettlement, jut u 
they were held and enjoyed by his anceſtor, the tenant for life, He hu 
the occupation of . what was always occupied, and the rent of what was 
always let. The nature of the thing ſpoke the intent as forcibly as the 
moſt dire& words would have done. It was demonſtration, 

Pomeroy v. So, where a tenant for life under a will, with a power to le al o 

Partington, any part of the premiſes, ſo as the uſual rent be reſerved ; and fo as there 


. ſhoi fa not be at any one time any greater or larger eſtate upon any ons 


tenement,. or part of a tenement ſo leaſed, than for three Ines, or for 


ninety-nine years, determinable on lives, either in poſſeſſion or reverſ. 0 
on; and ſo as ſuch leaſe or leaſes ſhould not be made diſpuniſhable of um 
waſte; granted a leaſe of tithes which were never leaſed before the naa | ** 
of the will ; the court held that ſuch leaſe was not warranted by de the 
power, and therefore void. It was moſt manifeſtly the intent of the den * 
ſor, that nothing ſhould be let, but what had been let before; tha thok * 
who were to enjoy the eſtate after him, were to enjoy it in the ſang 19 
1 Burr. 120. manner as he had done. In all caſes on the conſtruction of power, thy i 
ſingle point to be conſidered is, the intention of the creator of the pouer; 1 
that alone muſt govern, | * 
Night v. Lands were conveyed on a marriage to truſtees and their bein, to 7 
1 —ng the uſe of one for life, remainder to his firſt and every other fon in tai I 
1447 1 Bl. male, Qc. with a 2 that it ſhould be lawful for the tenant for rh 
Rep. 445. life, and his wife, during their reſpective lives, and the ſon and ſong 1 
of their reſpective bodies, and the heirs male of ſuch ſon and h 
, and the heirs male of tenant for life, as they ſhould be ſeverally and 
« ſucceſſively in poſſeſhon of the freehold by virtue of the limitation : 
« aforeſaid ; and for the ſaid truſtees, and the ſurvivors and furviyor & ” 
e them, and the heirs of ſuch ſurvivor, during the minority of any lu 0 
* ſon or ſons, or iſſue male, at any time or times, by any deed ot deb nh 
% to be ſigned and ſealed by him or them re ſpectirely, in the preſenced 
* two or more credible witneſſes, to demiſe, leaſe, Ec. to any perl j 
« He. either in poſſeſſion or reverſion for one life, or for two or tint : 


& lives, Cc. all or any part of the premiſes, which had been uſualy f 
& miſed and letten, ſo as there ſhould be no more than three lives in brug 
« at one time,” Cc. A leaſe was afterwards made by indenture C. 
bearing date the 24th of June 1742, between the truſtee named in i 
| ſettlement, (there being then a minority,) and J. S. of part of wenn; 
miſes in conſideration of a fine paid, a certain yearly rent, and a ſpeci 
ſum for a harriot. Several old leaſes of the premiſes were ſhewn, ſome 
Queen Elizabeth's time, and others in that of Henry $th ; ſome for yet 
and others for ninety-nine years, determinable upon three lives: 
among the reſt, an indenture tripartite bearing date the 15th of Deceabd 
1638, whereby one of the anceſtors of the preſent tenant for life, ; 
jo lee, in confederation of natural love and fatherly affe&tion to his f 
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ſon, and for his better advancement, livelihood, and maintenance, cove- 


bn, his executors, c. for ninety-oine years, if his {aid ſon, or any 
voman he ſhould marry, or any iſſue of his body, ſhould ſo long live, 


ible quarterly; with covenants. on the part of the ſon to pay the rent, 
and repair the premiſes. The queſtion was, whether a covenant to ſtand 

ſeiſed could be conſidered as an evidence of the uſual manner of demi- 

ing? And by tae court, it ſhould, There is no doubt, but that theſe 

Lands bad been uſually leaſed for lives ; and the uſual profits made by fines, 

A coyenant to ſtand ſeiſed entered into by the owner of an eſtate, is a 

baſe : and the objection, that the covenant,to ſtand ſeiſed in queſtion 

is by way of proviſion for a younger child, is of no weight; for it is 

every day's experience; nothing being ſo common as the making of theſe 

caſes for the benefit of younger children. o 


ame reaſon for ſupporting the leaſe. 


himſelf for life, then on his wife for life, then on the iſſue of that mar- 
nage, then to the uſe of his eldeſt daughter by his former wife, and to 
the heirs of her body, fc, There was a proviſo, that it ſhould be lawful 
for the wife, during her life, to demiſe the premiſes to any perſon for 
ſuch term, with and under ſuch conditions, rents, and reſervations, in 
ſuch manner to all intents as tenant in tail may do by ſtatute 32 fl. 8. 
for the term of one, two, or three lives, upon and under ſuch reſervations 
and rents, and in ſuch manner as tenant in tail was enabled to do by that 
ſtatute. The huſband died, and the wife married again, and ſhe and her 
ſecond huſband demiſed the premiſes purſuant to the power. Two queſ- 
* tions were made ; firſt, whether the leaſe made by the huſband and wife, 
* when the power was given to the wife alone, were a good execution of 
5 the power, or whether it were not ſuſpended by the marriage? Secondly,, 
* whether this leaſe by the huſband and wife ought not to have been made 
2 by fine? As to the firſt queſtion, the court held, that this was a good 

execution notwithſtanding the power. As to the ſecond; that no fine was 


3 _— for the eltate of the leſſees was not derived from the leſſors, 
Ch but aroſe out of the eſtate of the feoffees or releaſees named in the original 
* ſettlement: chat therefore, nothing more was requiſite to the railing of 


* an eſtate to the leſſee, than what was required by the deed creating the 
** power; which was only an indenture ſigned by the party making the 
u beaſe, and made in ſuch manner as the 32 H. 8. requires in leaſes by ten- 
kb ant in tail, | 


paying unto the heirs and aſſigns of the father the yearly rent of 4/. pay: 


nanted to ſtand ſeiſed to the uſe of himſelf for life, then of his ſecond + | 


| f . P "7x | . . B 1 v. 
One ſeiſed in fee, on his marriage with a ſecond wife, ſettled lands on . 


Com Rep. 
494 


Pa 


| | ge 415 
75 It is @ late) The widow afterwards filed her bill in Chancery; and Lord Talbet held the 
leaſe to be warranted by the power, ſaying, that it was not a def-Hive, but a blundering execution, 


Page 414 


(And yet where) Lord C. ]. Treby, in his argument in Bath and Montague's caſe, gus the 


n tht and he decreed the defendant to pay all the coſts both at law and in equity 2 Burr. 1x47. 2 Vez. 
e pi 644. and note, in the caſe of Zouch v. Woolfion, 2 Burr. 1 147. the court of King's Bench were of 


* be lawful for every perſon who ſhould be actually ſeiſed of the free- 


bold of the premiſes limited in uſe, to make leaſes of any part thereof 
Ex « which 


opinion, that whatever is an cquitable, ought to be deemed a legal execution of a power, 


So, tenant for life of the reverſion of lands that were in leaſe for Coventry 1 
lies, by virtue of a power under a ſettlement, (providing * that it ſhould Coventry, 
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„„ which had been uſually letten for lives or years, of which he hou. 
be ſo actually ſeiſed by virtue of the limitations aforeſaid, by A N 
for any term not exceeding twenty-one years, or determinable v 2 
two, or three lives, c. fo as there were not in any Part of the . 
miſes ſo leaſed at any one time, any more or greater eſtate or 4 
than for twenty-one years or three lives, or for any number of br 
. . ; > 27h 
“ determinable upon three lives, ) made ſeveral leaſes for ninety. ni 
to commence from the death of a remaining life in à former leaſe.” 1 
the queſtion was, if theſe leaſes were purſuant to the power? It ug 
objected, that they were I-aſes in hae! hoy But it was anſwered, tha 
when a man made a ſettlement of the reverſion of lands dem jed for I 
or years to the uſe of one for hie, with power to make leaſes general y, he 
may make a leaſe during the continuance of a former leaſe, to commence 
- after the former; as otherwiſe his power would be ineffectual. 
ar de However, where C. under a | ke leaſes fc 
Belſon, Sir vever, F power to make leaſes for one, tw, gr 
T. Raym, three lives, or for twenty-one years, reſerving the ancient rent, deniſeg 
247. But to B. for twenty-one years, to commence after the deith of 7. and If 
re om who were tenants for life at the time of making the ſettlement, be 
Nera who lived for ſeveral years after; it was holden, that the power wa well 
but was ad- executed, this leaſe being to commence in ſuture. 
5 3 ariſing therein. And it is obſefvable, that the court are ated by the l. 
porter, to have founded theit reſolution on this point on the cale of Slocomb v. Hawkins, a; ie. 
ed in Yelverton, 222., and on that of Suſſex » With, as cit«d 2 Roll. Abr. 261 and b Cy, 
33 both of which caſes, as cited in the reporters referred lo, apply only where reve: omry 
leaſes are made under a power eftaching upon eſtates in n. Pow, on Powers, 419 
Goodtitle v. Lord Ferrers was tenant for life under a ſettlement in which there 
ele was a power, for the tenants for life, reſpeclively, when they ſhould rel 
ugl. 565. . | gester 0 ' ; 
See the pectively come into and be in actual poſſeſſion of the premiſes ſettled, by 
wer at indentures under their hands and ſcals, to demiſe all or any of the (aid 
age ſopra. premiſes, or any pait thereof, in poſſeſhon, but not by way ot reverſionor 
440. future iotereſt &c. Part of, the premiſes ſubje& to the power vere 
let by the agent for the tenant for lite by agreement in writing, fron the 
15th March 1775, to occupy till the 16th March 1795, to three perſons 
and the reſt was at the time of the leaſe in the occupation of tenatu u 
will, Afterwards, on the 19th of Aug 1775, Lord Ferrers, by i. 
denture, reciting the power, demiſed part of the pre miſes to the defendant 
for ninety-nine years, from Lady- day then laſt, if ſhe ſhould fo long lie, 
at the Yearly rent of, tc. lt was objeded to this leaſe upon motion 
for a new trial, (the defendant, the leſſee, having gotten a verdi& in 
ejectment brought by the remainder-man to recover the premiſes leaſed) 
that it was a leaſe in reyerſion, and therefore, contrary to the power 
and void; for it was contended that Lord Ferrers, at the time of this 
demiſe, could not grant an immediate leaſe in poſſeſſion, becauſe part df 
the premiſes were then let, under an expreſs agreement, for a term, d 
which ſeveral months were then to run; and though the reſt was tated to 
have been in the hands of tegants at will, yet, as the law then ſogd, 
they muſt be conſidered as tenants from year to year, and entitled to fx 
months notice. Lord Ferrers, it was inſiſted, could not haye brought 
"an ejectment againſt any of them at the time of the demiſe, and them 
fore, had no immediate poſſeſſory right ; ſuch right, and the right to 
recover in ejectment being conyertible. It made no difference to thi 
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queſtion, that the-ſubſſting leaſes were not by deed, fince a parol leaſe 
for three years, or leſs, was equally effectual with a, leaſe by indenture; 
and the court could not draw the line, and ſay, that a leaſe granted 
vader a power like the preſent, ſhould be good although there was @ 
ſabliſting term of ſeven months at the time of granting it; but ſhould be 
id if there was a ſuhſiſting term for ſeven years : the legiſlature only, or 
the parties could draw ſuch a line. Sir Orlando Bridgman, the father of 
onveyancers, and who probably invented thele powers, id it down, it 
12s laid, that all leaſes, where there was a particular eſtate out, were 
I-afes in reverſion. And the interpoſition of the legiſlature in 4 Geo. 2. | 
28. 5 6. to enable landlords to renew leaſes for lives, although the un- 
xr-tenants ſhould not likewiſe ſurrender, corroborated this doctrine. But 
t was anſwered by the other fide ; firſt, that the tenants afſented to this 
aſe, and ſurrendered their poſſeſſion before the execution of it, in order 
o make jt valid. This had been expreſsly left hy the judge to the jury, 
ho found that the defendant was in poileſhon at the time of the execy- 
jon, Secondly, that if the jury had not found the leſſce to have beeg 
2 paſſeſlion, All this would be good as a concurrent leaſe : for this Read v, 
% was cited, and the reaſon there given for ſupporting the leaſe was 
id to be a ſtrong one; namely, that the inheritance was not charged in 
e whole with more than twenty-one years, No authority, it was ſaid, 
d been cited againſt this caſe, nor any anſwer given to the reaſoning in 
. Thirdly, that, io reſpe& of the power, all the ſubſiſting leaſes were 
es at will; there was no out(tanding leaſe as againſt the remainder- 
un; he would not have been bound to give the tenants notice to quit, 
ut might have entered upon them immediately; for, except in the caſe 
leaſes under the power, (and theſe were not in many reſpects according 
it,) the poſſeſſion would devolve upon him the inſtant of the death of 
e tenant for life, And for theſe reaſons, the court unanimouſly held 
e leaſe to be good, notwithſtanding this objection. 


— +» * 


— 


; Tenant for life of eſtates ſituate in Ireland, with full power of makiog Common 
6 aſes for any term not exceeding thirty-one years or three lives, 10 com- v. Marſhall, 
N ce in pofſe/ſion, at the beſt improved rent that could be had for the 7 Br. P. C. 
7 e, made a leaſe ** from the date for aud during the natural liſe and lives 111. 
8 of three perſons and the longeſt liver of them, or, for the term, time, and 
4 ſpace of thirty-one years, to commence from the date, which ſhould | 
2 lunge, from thenceforth next enſuing fully to be complete and ended.” On 
* cement brought, in the Court of Exchequer in Ireland, by the heir 
5 aw and remainder-man, and a ſpecial verdi& returned thereon, the 
a) lion was, whether this leaſe was good within the terms of 
* power ? On argument before the barons, it was adjudged that it was 
thi od, which judgment was affirmed on a writ of error in the Exchequer. 
* mber there, before the Lord Chancellor of Ireland, aſſiſted by Lord 
* zaly, the Chief Juſtice of the court of King's Bench, the conſtituent 
10 mbers of that court. But Lord Annaly having delivered his opinion 
* reverſing the judgment, a writ of error was brought in parliament. It 
ox there argued on the part of the remainder-man, that the leaſe was bad, 
ight that it was in manifeſt oppoſition. to the power; becauſe, inſtead of 
* bg a leaſe for one or other of the terms expreſaly, as the power di- 
1 led, it was a leaſe for the one ot the other as chance ſhould direct; 
this . that be, beipg a purchaſer for the moſt valuable of conſiderations, had 


tar right to exact a ſtrict performance of the condition ande ved to his 


ern power of leaüng. Bus it was, Contended on the other bd, | 
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that, in caſes of this kind, all a remainder-man could reaſonab 
was, that an eſtate, when it came to him, ſhould* not be charged beyond 
what it was the intention of the ſettler to allow thoſe who ſtood before 
him to charge it. That it would not be ſo by the leaſe in queſtion if i 
were conſtrued as a good leafe for three lives, and no longer, Tha 
courts. of law, who, in modern times, had adopted the ſame rules of 
conſtruftion which prevailed in courts of equity, in the conftruion of 
wers and of the inſtruments by which they were executed, would 
when they had been exceeded, correct the exceſs, and ſupport the execs 
tion fo far as it was warranted by the power. That the leaſe in queſtion 
ſo far as it was a leaſe for three lives, was clearly warranted by he 
power; and this was apparently the primary object of the parties, Be. 
* ſides this, they had a ſecond object in view, which was to ſecue the 
eſtate to the leſſee for thirty-one years, in caſe the leaſe for lives ſhould 
determine ſooner. But this, whether it was conſidered as concunent or 
contingent, was not warranted by the power,—The leaſe was adjudged 
bs: good; and the judgment affirmed. 8 
Earl of Car- Ihe Duke of Montague was tenant for life, without impeachment of « 2 
digan v- waſte, with power to leaſe ** reſerving ancient and accuſtomed rents, leaf 


cfg heriots, boons, and ſervices,” under which power he granted ſeren] dan 
1765, cited ſeveral leaſes. In the former leaſes, the tenants covenanted * to lex I 
in 1 Burr. in repair :”? in thoſe granted by the duke that covenant was omitted. The « y 
142, Lord Chancellor, after taking ſome days to conſider of it, was of opinion, the 
that that coyenant was a boon, and beneficial to the remainder- man; and F 
held theſe leaſes void for want of it. He faid, that he was clear upon time 
the argument; but he took time, becauſe there was no caſe in point. to t 
The more he thought of it, the more he was convinced. The principle mal 
he reſted upon, was, that the gate muſt come to the remainder man in uy leaf 
« beneficial a manner, as ancient holders held it.“ for ; 
Taylor v. Under. a power requiring the beſt rent that can be reaſonably gottes, tern 
Hoide, to be reſerved payable during the term, there muſt be a covenant for py- Mr. 
1 Burr. 12S. ment; for under 2 mere reſervation, it is not payable till entry; ws of 
therefore, in fact, may neyer be payable during the term. Beide 1 176 
there be no covenant to pay the rent, the leaſe may be aſſigned to 2 fr. ſes « 
ceſſion of beggars. There muſt alſo be a clauſe of re- entry; elſe ts the 
ground may be unoccupied without any, or at leaſt a ſufficient dirs BW 21) 
upon it, ſo that the remainder-man can neither have his rent nor is a0 
land. The want of a counterpart too is an unuſual omiſſion, and 7 BE the 
prejudicial, | 1 pute 
Pow. on But if the covenants be upon the whole fuch as leave the parties u that 
Powers, the ſame footing as under former leaſes,” their differing in trifling enem him 
i ſtances will not be material. Thus, it was objected to the covenans n gran 


v. Funucan, the leaſe from Earl Ferrers to Mrs. Funucan, (by one of which ſhe zd, 
Dvugl. gos venanted, that ſhe would pay half the land- tax, amounting to 74. 19. Ibn 
bra, 146. the other of which the earl covenanted for himſelf, his heirs, Cc. t0 rend 
her from tithes and from levies and payments to the church, ) that de rial 
covenants in the leaſe were not ſo beneficial to the remainder- m long 


thoſe in the ancient leaſes ; for that in the former leafes, the tenans® regu 
venanted to pay all duties and taxes, except the land- tax ; that ch pirat 
dues were particularly, by law, chargeable on the occupier; but gran 
leaſe the landlord covenanted to free the tenant from tithes and all ln reve; 
and payments of the church. The new covenants were therefore « * 


beneficial to the remainder-man, than thoſe in the former leaſes * 
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court—The power made no mention of covenants. The ground, there. 
fore, muſt be, that the preſent covenants were a fraud on the power, by 
leſſening the value of the reſervation ; but on conſidering them fully, it 
appeared, that what is thrown on the landlord was compenſated by what 
was paid by the tenant. * She was to pay balf-the land-tax. As to the 
church-dues, the covenant ſeems to be collateral, and not to go with the | 1 
land, or to bind the remainder- man, reſembling a covenant for quiet en- 1 
joyment. But if it did go with the land, there was no pretence of fraud | 
on the power; the 3ol. were, bond fide, reſerved as an ancient rent. 
What was ſtipulated with regard to tithes was of no conſequence, ſince 
pone were payable. b | a 
As under a power to leaſe reſerving the uſual covenants, the omiſſion of Doc r. it 
2 uſual covenant will vacate the leaſe, ſo the introduction of an unuſual Sandham, x 
covenant in ſuch caſe will have the ſame effect. Thus, where a tenant for CON 
life made a leaſe under a power in thoſe terms, containing a proviſo, . 70%. 
* that in caſe the premiſes were blown down or burned, the leſſor, or 3 
the perſons who for the time being ſhould be entitled to the freehold Fi 
« and inheritance, ſhould re-build, otherwiſe the rent ſhould ceaſe,” the 1 
leaſe was adjudged to be void; the Jury having expreſsly found ſuch cove- 1 
nant to be unuſual. "Ki 
It is no objeQion to a leaſe under a power * that it is in truſt for him Lord Mans 
« who executes the power,” provided the legal tenant be bound, during field, Bur. x 
the term, in all requiſite covenants and conditions. 124. 1 
By the ſtatute of the 12th of Car 2. the Maſter of the Rolls for the Wilſon v. | 
time being is enabled to grant leaſes of the ground and tenements belonging Sewell, 91 
to the rolls, under theſe reſtrictions (among others) that after the premiſes 4 Burr, | 
hall have been once lettten, he do not grant or make any netu or concurrent 1 Bl. Rep, 
leaſe, until within ſeven years of the expiration of — then in being; nor 615. S. C. 
for any leſs rent than was reſerved upon the former leaſe; nor for any longer 
term than for the term of ane and twenty years from the mating of ſuch leaſe. 
Mr. Verney, Maſter of the Rolls, made a leaſe for 21 years from the 18th 


0d of March 1740, which would conſequently expire on the 18th of March 
f 1761. Sir Thomas Clarke, his ſucceſſor, made a leaſe of the ſame premi- 
ſuc ſes on the gth of June 1755, for 21 years, in truſt for himſelf: and on 
0 the 5th of January 1762, he made another teaſe of the ſame premiſes for 
rel 21 years in truſt for himſelf. On the 5th of June 1764 there was an 
ty atual ſurrender duly executed and accepted of the leaſe of 1755. On 
ret] the death of Sir Thomas Clarke, his ſucceſſor, Sir Thomas Sewell, dil. 
| puted the validity of each of theſe leaſes of 1755 and 1762; inſiſting, 1ſt, 
$ that they were a fraud upon the truſt, as being made in truſt for the grantor 
tur. himſelf. 2d, That the leaſe of 1762 was bad, becauſe at the time it was 
ts 0 granted, there were more than ſeven years ta run of the leaſe of 1755, 
e 3d, That if the leaſe of 1762 was void, then the leaſe of 1755 was ab- 
«. 1 HY folutely gone, either by the implied ſurrender in 1762, ar the expreſs ſur- 
4 reader in 1764. But the court over- ruled every objection. It is immate- 
t 


ral to the ſucceſſor, who may be beneficially intereſted in the leaſe, ſo 
20, U long as he receives the accuſtomed rent, and the leaſe is in other reſpects 
ts (> regular, The reſtriction as to a former leaſe is not to be conſined to ex- 


wan piration merely by effluxion of time, but extends to ſurrenders, and re- 
y grants may be made totiet gueties upon proper ſurrenders, provided that the 
1 reverſion be dot charged for a longer time than 21 years in the whole. 
re * 


But the acceptance of a new leaſe implies a ſurrender of the old one, provie 
ded the new leaſe be, as the leaſe of 3568 whe in thiol a good one. 
By 
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elements v. By an 1/6 ſtatute of 10 and 11 Car. 1, c. 3: f 2. governots of | 
Waller, = leges in /rcland are empowered to demiſe for 21 years, reſerving ſo 2 
4 yearly rent or profits, or more, at the peril of the LESs ERS why lab, 
v4: the ſame, as the moiety of the true yearly value of the faid land; fe 
(communthus annis,) at on, immediately before the time of making fk 
leaſe ſhall amount unto. A leſſee ſurrendered an old leafe, and tow 
new one, upon which the rent reſerved did not amount to a moigty of the 
true yearly value of the premiſes demiſed. This leaſe is void againk the 
ſucceſſor. . | 
Doe v. Lady A. tenant in tail with power to grant leaſes, remainder to B. the viſe 
Cavan, of C. in tail, conceiwing himſelf to have obtained the fee under 2 void 
keep execution of a power, granted leaſes exceeding his leaſing power, recyin 
9 in them that he was ſeiſed of the freehold and inheritance, and —_ 
Meit 5, ing for quiet enjoyment againft any act or default of himſelf or thoſe chin. 
1795 ing under him, A. deviſed the demiſed eſtates with others to B. for life 
ee remainder to truſtees to preſerve contingent remainders, remainder to 30 
he ty ug ſirſt and other ſons in tail male, remainder to her daughter and her firſt 
$44- and other ſons, remainder to D. and his frit and other ſons ſicceſſrely 
in the ſame manner: he allo gave to B. and C. other benefits by we will, 
and gave the reſidue to D. D. filed a bill to have the will eſtabliſhed. 
B. elected to take her eſtate-tail in oppoſition to the will, which the Mal, 
ter reported to be for her benefit. After her death C., her huſband, who 
had taken under the will, claimed as tenant by the courteſy, and brought 
| ejectments againſt the leſſees under the leaſes granted by A., ſome of whon 
Vitrg. 219, had expended conſiderable ſums upon their eſtates. Theſe Icaſes not com. 
plying with the conditions impoſcd by the power are abſolutely vid; for 
powers mult be executed ſtrictly, where the intereſts of remaind*:-men are 
affected. Nor can a court of equity, it ſhould ſeem, reheve dh lefices, 
or reſtrain C. from availing biniſelf of the full effect of his cjectment iat. 
The leſſees cannot fay that C. ſhall not diſturb their poſſethon, becaule he 
has a part of thoſe aſſets out of which they are entitled to ſatisfadion us. 
der the covenant againſt eviction; for if it is plain, that tenant in tail ha 
made leaſes not warranted by the ſtatute, and the eſtate- tail has deſcended, 
the iſſue in tail, though poſſeſuing large aſſets both real and perſonal, may 
eject the tenants; and there is no equity to compel him to confirm the 
leaſes. He may at his pleaſure aflume the poſſeſſion; and the only rene 
dy for the leflecs will be an action of covenaut. A court of equity casa 
interfere, for a court of equity cannot meaſure the damages that may be 
given upon ſuch an aQtion, The leſſees have truſted to a legal fecunty 
and can have no more. Nor are the leſſees in this caſe entitled to put C. u 
his election: they ſtand merely in the. fituation of creditors ; hut parts 
claiming to put a perſon to his election muſt claim ſpeciſick rights und! 
the ſame inſtrument. ; ' 
Pampbelly, A tenant for life under a marriage ſettlement of an eſtate in mines ulid 
Leach, were opened, with a power inſerted in ſuch ſettlement of Jeafing the uf 
Ambl 740. ſugger, lands, tenements, and hereditaments therein contained, except Ut 
manſion-houſe and warren, under the uſual reſtritions, that the 
ſhould not exceed 21 years ſhould be made in poſſeſſion and not in reverts 
| an, reſerve the beſt rent to be incident to the immediate reverſion, &c. granted 
\ No new a leaſe for twenty-ſix years of the mines both opened and unopened, without 
mines were reference to the power, and Lefore the expiration of a former leaſt, rele 
opened an ore as rent to him, bir heirs, and affigns. This new leaſe was granted! 
| leaſe, ſo that one of the two leſſees in the former leaſe. The mines, it appeared, 


thisqueſtion been worked to very little advantage under the former leaſe, and as it wok 
did notatiſc. | 
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require new levels and other works which would be attended with a great 
expence to work them to more advantage. this leſſee had propoſed to exe- 
cute them at his own expence, provided he had an additional term for 21 
years. Upon this conſideration the new leaſe was granted, and upon the 
with of that leaſe e tenſive improvements were made by the leſſee at a very 
great expence Shortly after the new leaſe was g anted, A. the renant for life 
died, leaving an infant fon, who then became tenant in tail in poſſeſſion 
under the ſettlement. The guardian of this ſon permitted the original lef+ 
ſes to continue tenants of theſe mines, and received the rent reſerved by 


fe the new leaſe for three years, when a bill was filed againſt the leflee under \ 
id that leaſe to ſet it aſide as not conformable to the power Upon the hear- . | 
'p ing of the cauſe the bill was ordered to be retained for a year, with liberty 

. ſor the infant to proceed to law to recover poſſeſſion. The infant brought 


an ejectment, and the leſſee being adviſed, that the leaſe could not be ſup- 
ported at Jaw, made no defence, but brought a bill to have the benefit of 
the leaſe to the extent, and as far as it could be warranted by the power. 


rſt This laſt bill was diſmifſed at the Rolls, and an account directed of the 
ly produce of the mines from the death of the tenant for life. But upon ap- 
ll, peal from this decree, the Lord Chanceltour, aſſiſted by De Grey, C I, 
d. ad Smythe, C. B., held, that under the circumſtances of this cafe, if the 
af, tent ſhould be found to be a fair rent, the leaſe, though clearly bad at law, 
ho ought to be e ecuted in equity: and therefore directed an iſſue to try. 
en WW whether the rent reſerved were the moſt improved rent that could reaſon- 


zhly be gotten. As to the reſervation of ore by way of rent, inſtead of 
money, ore, it was ſaid by the court, was analogous to money, and a 
for reſervation of it will go to the remainder-man as money, though made pay- 
edle to the Her, bit heirs and afſigne. Though it was not in proof that 
ety, the old leaſe was actually ſurrendered, yet, ſaid the court, it mult be pre- 


lutz. ſumed to have been ſo, the new leaſe having been acted under. As to the 
: be power of the lefſee to enforce the contract againſt the remainder-man, 
uo. they ſaid, the objection that the remainder-man is neither party nor 
has privy to the leaſe may hold, where the leaſe is made by a mere tenant for 
ded, hfe ; but under the power of leaſing, there was a referable privity given 
may dy the ſettlement ; and ſuch tenant has a qualified power of contracting to 
| the bind the remainder-mian, If the bill had been brought againſt the tenant 
eme · for life in bis lifetime, the leaſe would have been executed, and would then 


cunt dave bound the remainder-man. It muſt be ungerſtood the parties meant 
to execute it legally. | | 


(K) By what Fozm of Words Leaſes map be made. 


So, where the owner of a houſe and brew-houſe, entered into part- Right v. 
ferſhip, and aſſigned one-fifth, and covenanted that the pat tuer ſhould Proftor, 
reſide in che houſe, tc. it was holden, that he could not maintain an ! Bur. 
jectment againſt the partner contrary to his own agreement. Beſides, CH 
that as a licence to inhabit, it amounted to a leaſe, * | 
On the 28th of Nov. 1760, John Abrahall and P. Lloyd entered into Bixter v. 
a agreement (ſtamped with a two ſhillings and ſixpenny ſtamp) with Browne, 
de defendant Browne, whereby they agreed. with all convenient ſpeed * Þ L Rep, 
grant to him a leaſe of, and they did thereby ſet and let to him,” the dive 
premiſes in queſtion, to hold for twenty-one years, at the rent of 2900. 

r ans, payable half-yearly © to the lefſors :”* the leaſe to contain the uſual 
covenants, and certain ſpecial anes, in one of which the words t this de- 
my” occurred, The defendant entered in purſuance of the agreement, 
pad paid rent up to the 1ſt of March 1774. The court held, that this was 
Z 


a good 


ada. 
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© good leaſe in preſenti, with an agreement to execute a more formal ud 
perfect leaſe in futuro. The operative words let and ſet are in the 
tenſe. A reference is alſo made to this demiſe. There have been 2 
teen years uninterrupted occupation under it, and ſive or ſix of then g 
the title of the leſſor of the plaintiff accrued. He has accepted rem, ud 
thereby given the defendant every reaſonable hope of acquieſcence Us. 


der ſuch circumſtances, if the words of this leaſe can import an immedi 1 
legal demiſe, the court will ſupport it as ſuch ; and that they vill, l. en. 0 
dent from the caſes cited, viz. 1 Roll. Abr. 847. Moor, 459. Ny, 5 ec 
Bury v. In ejectment, the leſſor of the plaintiff derived title from the defend to 
als pa . under an inſtrument, purporting to be a demiſe for twenty-one years of de 
3 165. the premiſes in queſtion. The inſtrument was as follows : « Be ; m. ag 
in error ** membered that J. 3 (the defendant) hath let, and by theſe preſents be 
from lie- 4 goth demiſe, &c. unto R. F. c. for twenty-one years to commence ſh 
mod. , 46 the 5th of May or iſt of November, which ever firſt happens after the id pa 
F. B. recovers the ſaid lands from M. O. The ſaid R. F. corenant 
and agreeing on the foregoing conditions to pay F. B. 1000 yearly and m 
« every year during the ſaid term c.; lzaſes with power of dilreſz a 
% and clauſes for re- entering, and all other clauſes uſual between landlord co 
« and tenant, to be drawn and ſigned at the requeſt of either pany u fo 
« ſoon as J. B. recovers theſaid lands from M. 0.” J. B. recovered the lands 30 
from M. C. and was then in poſſefſion of them. The court were clearly af ec 
opinion, that the inſtrument operated as a preſent demiſe, and that the agree- of 
ment for a more formal leaſe was merely in further aſſurance. ly 
Hoodtitle On the trial of an ejectment the defendant produced in evidence 4 0\ 
v. Way, leaſe, as he ſtated, of the premiſes in queſtion, but which appeared tobe ne 
1 Term 
Rep. 735, an agreement upon. paper, unſtamped, and not under ſeal, between the 5 
Ear! of Abingdon, under whom the leſſor of the plaintiff claimed, ud the it 
defendant's father. In the ſubſequent part of it were theſe words, via.“ And to 


further the ſaid Earl of Abingdon doth hereby agree to let, ad the 
& ſaid. Richard Way agrees to rent and take for the term of ſeven, four 
« teen, or twenty-one years, in caſe the ſaid Earl ſhall ſo long lie, at 
« and for the rent of 1 400l. a year, to be paid half-yearly, (the ad 
« Earl to pay or allow all manner of tithes and taxes, both ordinary and 
4 extraordinary,) all his eftate, Cc. at Rycot. It is agreed the la 
« Richard Way ſhall enter on all the ſaid premiſes immediately, but n 
* commence payment of rent until Lady-day next. It is further agtth 
that leaſes with the uſual covenants ſhall be made and executed by i 
« parties on or before Michaelmas next. On the production of ty f 
was contended, that this being produced as a leaſe, and not being 
could not be read in evidence; and the judge being of that opinion, i 
plaintiff had a verdict. But on a motion for a new trial, the coun u 
of opinion, that it vas not a leaſe. The caſe in Ney, 128. of Sum. 
Paynter, they ſaid, is in point. In the preſent caſe, there is alſo u 
{b) 80 now prefs ſtipulation that leaſes ſhould be drawn before Michaelmas : 
, Fonlyan it plainly was not the igtention of the parties that ſuch agreement 
ny m” operate as a leaſe, but only that it ſhould give the defendant a right to 1 
23 C. 3. immediate poſſeſſion, till a leaſe ceuld be drawou. Had it been? 
c. 38. the court thought it ought to have been ſtamped (6). 
1 Articles of agreement were drawn in the following manger: ha 
Aſhburner, © of agreement between T. $, and D. J., entered into. in regud 
Term 4 fulling mills, dry-ſalting mills, and other conveniencies for cam 
. 10. „ the fad trades: that the mills and cooreniencies, with, the ifs 


822 » 


| 
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„ acre of land mintsfeet, called A/hacre, he ſhall enjoy, and I engage to-giue 
« him a leaſe in, for the term of 3 1 years from Whitſuntide 1784, at the 
« rent of 1 100. : and that | will purchaſe one yard in breadth to be laid 
« to the Race from the High Clews, the length of Charles Cloſe : and 
« that if it be bought, c. Here, though the words ſball enjoy are ſufficient 
to give the legal intereſt, yet the latter words re{train their operation, and clear- 


b ly hew it was the intent of the parties, that there ſhould be ſome further aſ- 
x Brice: It was in ſeri at the time: and if a bill had been filed in a court of 
, equity for a ſpecifick performance of the agreement, that court would not have 
; told the party that he had a legal and executed contract, but would have 
1 decreed a leaſe according to the agreement. By the ſubſequent part of the 
e. agreement, the landlord was to acquire an additional piece of ground to 
ty be laid to the mill, without which the leaſe was not he granted : this 
7 ſhews that there was. to be ſome future inſtrument to give title to the 
id ity. 
vg F Alttongh no ſpecifick words are neceſſary to create a leaſe, yet there Brewer v. 
nd muſt be words uſed which ſhew an intent to demiſe. Therefore, where 8 
ls a leſſee of tithes agreed with the owner of lands for certain collateral *'** 
rd conſiderations not to take tythes in kind from the tenants of the lands 
1 for twelve years, but to accept a reaſonable compolition not exceeding 
ds zr. 6d. per acre, this was adjudged to be no leaſe. 1ſt, The rent affe&- 
5 of ed to be reſerved is uncertain : under this agreement it is at the option , 
ree- of the party either to pay tythes in kind, or to tender the reaſonable va- 
lue of the tythes, which may be under 3s. 6d. per acre. And 2d, The 
te 1 owner of the Jands, the perſon with whom the agreement is made, is 
obe neither to enjoy any thing, nor to pay any rent. It cannot therefore be 
a demiſe to him. The tenants are not parties or privy to the tranſaction: 
| the it cannot therefore be a demiſe to them. It can, at the utmoſt, amount 
And to no more than a mere covenant with A. that B. ſhall enjoy, and creates 
| the no leaſe to either. : 
four- ' 
* — fo: A * 
ds What certainty is requiſite to Leaſes for Years 
I as to theiz Beginning. Continuance, aud Ending: 
* And herein, . | 
yy tt L (So where) In two of the caſes put, the period of time at which it is the intent . 
* es that the leaſe ſhould begin is manifeſt, and therefore in reaſon the leaſes ought to commence 


from ſuch time, To ſuppole that they referred to an event which happened about two thouſand 


years ago, or had in view an event which never will h i * 
to contract. a * appen, is to ſuppoſe them not in a capacity 


Page 425 


computation, and at another in point ot intereſt is manifeit from the caſe of Enys v. Donni- 

thorne, 2 Burr. 1192. where it is holden, that a leaſe, to hold from a day paſt for fifty years, thence next 
7, the ſaid term to commence and begin from and immediately after the ſurrender, for friture, or other 
ctermi nation of an exifling leaſe of the ſame premiſer, was not vnceitain in its commencement. = 


Page 42 
(If A.,, reciting that) See Preſton on Eltates, ch.“ Eſtates fot Years,” * 1 


v Page 430 

(Copybeld land) Adjourn, according to both reporters. ©4288 435 
| ö | a Pa e 2 
Nr of a) 2 Show. 37. S. C. reports it a leaſe for 21 years to the ſame perſon, * 
* * * a covenant that the leſſee ſhall have the lands for 21 years more after the expirat iou 
ang to be term, and fo from 21 years until 99 years be complete and ended; and adjudged good, 

do de two leaſes, and not one, viz, for 31 years, and allo for 99 years be ſides. 

N (ed 


(If an"indenture of demiſe brars tefle 4 May) That a leaſe may commence at one day in point of 


— 
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Fage 434 _ 1 

(And yet there) A leaſe was granted “ to hold from Michaelmas day for one Whole year 

« {> fort two or three years,” ag any ſuch further term of years as the parties ſhould think 90 
agree, on yielding and paying for the ſaid one year, and from thence yearly and eve . 
« during ſuch term or terms as thould be thereaf:er granted, 35“ per annum,” According u %, 
ſon's report, this vas adjudged to be a leaſe for tue years. Harris v. Evans, 1 Will. 

- according to Amblec, who was of counſel in the eauſe, it was holden to he a leaſe for one year ont Tr 

- without a ſubſequent agreement; for if it had been doubtful under the woids of the [MF d ſell 


thoſe under the reſervation fully explained them, Ambl. 329. If we ſuppoſe the coun to he q 
alluding to different periods of time in theſe reports; in the former, o the time paſt, ta the f 
the tenant had actually occupied; in the latter, to his eſtate at the commencemeit of the re ſake 
both reports may be correct, and there will be no contradiftion between them. Por it % 8 
clear that a leaſe for a year, and ſo fir ſuch furtber ter m as the parties ſhall agree upon, or, fruy un 1, 
gear, as lng as both parties ſball plea'e, is, with a view to its preſent extent, a leaſe for 3 Year ca. det 
tain, and no more; though with a view to the time which has elapſed, to the number of cu dep 
the tenant has occupied it Is conſidered as an eſtate fbr all that time including the cuirent * 
In the caſe of Agard v. King, ſupra, where the court are made to ſay, that ſuch a leaſe was a leaſe cer. But 
tain at firſt for two years, it is 10 be remembered, that they weire not conſidering the preſen;, bot the 
paſt eſtate which the tenant had: what they tay therefore muſt be taken to be with reference to de « 
that, and to import nothing more than that it was at firſt, that is, upon the expiration of the the 
two years, a leaſe for thoſe two years, whatever it might be as to the third year which the tenant con 
had entered upon, and upon which only the queſtion in that cafe aroſe. And ſo in the ciſe uf he 
Bellaſis v. Burbridge, referred to in Salk. 413. and fully reported in Lutw. 213. the leſſce under 
a demiſe fora year: and fo from year to year, &c. had occupied one year, and part of mother; 
and the court ſay, that this was a good leaſe for two years at leaſt; that is, that the tenant reſe; 
having continued the occupation pait of another year, the leaſe was thereby become a gbd leaſe with 
for that year; not that the leaſe by the terms of it was originally and in its creation a leaic for two dete 
years certain, And notwithſtanding the puzzle and contratiety of opinion in the books uithieſ. 
ect to theſe running leaſes, the law is now conſidered as ſettled agreeably to the caſe of Leg x, 
| Hacker or Strudwick, above reported. They are leaſes for one, two, or more years, according the 
to the form of the leaſe, dependent for their further continuance upon the will of the parties, er 0 
Ik it be the will of the parties that they ſhould have a ſuither continuance (and that ſuch is their ill, 


the law will preſume, unlcts the contrary he evinced by a regular half year's notice to quit given by * 
the one to the o her,) the tenant fo nl ng in polleſſion is not a meie tenant at will, but a x 
tenant for years: it is the will of the paities that he ſhould continue the tenancy anotheryear; 
his precarious intereſt is for ſuch further term become certain ; but he has ſtill the ſame kind of | 

eſtate which he formerly had. Birch . Wight, x Term Rep. 380. Prefſt. on Eftates, ch. Eſtates, land 


for Years. (a) 1 Term Rep. 162. (2) Bur this notice may vary according to the cuſtom of the not! 
Guntry, end the nature of the hereditaments in leaſe, Roe v. Wilkinſon, Co. Lit. 2*8. b note an | 
14th edit. 2 Salk, 414, 3 Purr. 1609. | : ; , 
Ferguſon v. A leaſe was granted for ſeven, fourteen, or twenty-one years, ue ef 
99 leſſee ſhould think proper. And by Lord Mansfield, this was at leaſt u 

eee ED. leaſe for ſeven years; then if the leſſee continues, it is for fourteen yea; acc: 
accurately if at the end of that time he ilill continues, it is for twenty-one years aan 


in 2 Term And agreeably to this deciſion, it hath been lately determined (c), thata to « 
* 465. leaſe for three, fix, or nine years, determinable in 1788, 1791, 179% 


right v. is a leaſe for nine years, determinable by either of the parties at the 

Richardſon, of the firſt three or fix years, on giving reaſonable notice to quit. | 
2 Term Ti 

Rep 462. | 

F de ſupra, If the parſun of D. make a leaſe of his glebe for ſo many years wb 

vol; iv. ſhall be parſon there, this leaſe is ſaid to be void for the uncerta 

5-174 its continuance, becauſe none can ſay how long the leſſor will be pas 

and then it cannot be a leaſe for years, when by no poſſibility the number 

of years can be aſcertained. But, faith our author, it ſhould ſeem, dn 

if livery were made, the leffee will be tenant during the incumbenc) of at 

the leſſor, and fo have the freehold in him, though for want of certant 

B'ewerv in the number of years, he cannot be faid leſſee for years. a 

Ai, Anſtr. vation of our author has been ſanctioned by the judgment of the coun o 

e. Exchequer in a recent caſe: for the court after citing it, and eker 

jedging its juſtneſs, ſay * But of rents or other things which he ng® 

the mere delivery of the deed has the ſame force as liyery has in he 


* 
AN 
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« of land; and therefore any demiſe. of uncertain duration gives an eſ- 
« rate for life determinable on the particular event.” TPhey therefore 
keld, that a leaſe of tythes © for all the time the leſſor ſhould continue 
« yigar,”” was good without livery, and conveyed an eſtate for life to the 
leſſee during the incumbency of the leſſor. 

Where the duration of a leaſe is not preſcribed by the terms of the 1 Term 
contract, but is left ſabje& to the will of the parties, the law, for the — _ f 
ſake of convenience, and that neither of the parties may be ſurpriſed. or Pri Ca, 94. 
diſtreſſed by the caprice of the other, will not permit the tenancy to be 267. : 
determined without a regular notice, What ſhall be a regular notice muſt 
depend upon the nature of the letting : hence, if the letting be originally 
for a month or week, 3 month's or week's notice will be ſufficieot. 
But, where there is a clear tenancy from year to year, the notice muſt 
be of half a year, not fix months, at the leaſt, and determinable with 
the year. This notice being required for the ſake of convenience, it muſt, 
conſequently, extend to a tenancy in houſes as well as in lands; it may 
be waived by the party giving it; or it may be wholly diſpenſed with by 
the eonſent - of both parties, But no collateral conſiderations, ſuch as a 
reſervation of the rent quarterly, ſhall be conſtrued to be a diſpenſation 
vith it. What ſhall be a waiver of a notice is a queſtion of fact to be 
determined by the conduct of the party who has given it (a), The re- (a) Pid: 
ceipt of rent due after the expiration of the notice, 40 nomine as rent, or Shirley v. 
the taking of a diſtreſs for ſuch rent, have both been holden to be a waiy- 8 

pin. Ca. 
er of it (5). 266. 
0akypylte v. Copons, 4 Term Rep. 361. (4) Goodright v. Cordwent, 6 Term Rep. 219. Touch 
1, Willingale, 1 H. Bl. 311. 9 a 


» + 7 & T5 © is 


Where the tenant denies the right of his landlord, no notice from the 
landlord is neceſſary, The tenant controverts the right out of which the 
notice is to ariſe ; he diſclaims the relation of landlord and tenant : it is 


ote an inſſant determination of the tenancy on his part. | 

Although a leaſe granted by a tenant for life under a limited power of Doe v. 
he leaſing, if it exceed that power, is abſolutely void, and therefore incapa- Watts, 
ta ble of confirmation by the remainder-man; yet, if the remainder-man ng 
n; accept rent, as rent, after the death of the tenant for life, he thereby * 
n mirs that the leſſee is his tenant, and therefore entitles him to a notice 
** 0 quit. .* 


tenant for life made a leaſe for years, to commence on a certain _ 

dy, and died (before the expiration of the leaſe) in the middle of the Ward 

year. The remainder-man received rent from the leſſee, (who continued 1 H. Bl. 97. 
in poſſeſſion, but not under a freſh leaſe, for two years together, on the 
days of payment mentioned in the leaſe. This is evidence from which 


* the court will preſume an agreement between the remainder-man and the 
lfſee, that the latter ſhould continue to hold from the day, according to 
Fi he terms of the original demiſe : ſo that notice to quit ending on that day 
N proper. ; 

* The notice, except where the leſſor means to proceed under the ſta- Doe v. 
7 te for double rent, need not be io writing: but, if it be in writing, a Kightley, 
1 ght wy 2165/5 where the intention of the party giving is apparent Indy 

7 pon the face of it, will not vitiate it. Therefore, a notice delivered to . 93+ ! 
6 tenant at Michaelmas 1795, to quit at ** Lach- day <vhich will be in the I 
" a" 1:2 1795,” was holden to be good. 1 


Vat Wh Yy (Q) How 


1 


Ln 
. 
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(0) How far, aud by what Weans, Leaſes for years 
min Tru ro attend an Inheritance map be harry 
or deſtzoped. eee | 


"Hanmer v. 80, where A. had a term of years veſted in him for ſecuring chile 
| 8 95 portions, and B. being in poſſeſſion levied: a fine, and five years raſſed 
See alſo Without any claim being, made ; it was reſolved by the Court of King 
Ch. Rep. Bench, that, admitting the term was in truſt, it was barred by the gg. 
27 33. . 5 hh | | | 
Page 499 33 
2 ſeized in fee males a leaſe) See act. 2 Ver. 482. 


— 


R) Leaſs for Nears, when merged by Unijou tin 
a the Freehoid.or Free. i 
age 455 | 


| (My Lord Cole lays it down) 3 Term Rep. 401. | 


Saunders v. A leſſee for 1000 years aſſigned the term to the leſſor in truſt for his 
Pounord. wife and children, and the leffor accepted the truſt, and declared de per- 
424. P poſes of it. | The Court of Chancery ſupported the truſt, notvithſlanding 
| the merger of the term in the inheritance, and decreed: the heir of the 
leſſor to make a further aſſurance of the remainder of the term to a pu- 
: chaſer from the ſon of the leſſee. | 

Deni. A court of law cannot merge eſtates unleſs it finds them in the ſame 
thrope v. + perſon, and acquired, ſubject to ſome © exceptions, in the ſame right 
Porter, But courts of equity look into the beneficial intereſts and views of pars 
_ 13 85 ties, and do not regard whether the eſlates are ſtrictly in the ſame 
CIS. ar, . in, different. perſons. Hence it is a general rule (a) with thee 
Willes, cqurxts, that. where, the owner of an eſtate becomes entitled to a cha 
54.246. upon it (5) ſecured by a term of years, ſuch term ſhall ſink for the bene 
09 Though fit af. the heir. But exceptions to this rule are admitted in ſeveral inn- 
de- n ces: as, Where the perſon entitled to the charge takes only an eſtue wil 
tick, yet as (c) in the eſtate, and not the fee ſimple. So, where by reaſon of 1 ln 
deta cen his tation (d) to truſtees to preſerve conzingent remainders, the owner doe nat 
h Ne, take the fee. So, where the owner. of the fee (e) has minifeſted his 
perſonal re- tention, that the charge ſhould ſtill ſubfiſt. 'So, in favour of creditony 
preſenta- f and of infants, The caſes of infants turn upon a ſuppoſed ien 
tives, the and the. courts link. or preſerve the term, as they find to be moſt beneſiul 
8 for the interęſts of the infant. 

- 8s between theſe no equity can exiſt, Lord Compton v. Oxenden, 2 Vez, jun, 251. (.) Dult 
of Chandois v, Talbot, 2 P. Wms. 601. (% Wyndham v. Earl of Egremont, Ambl. 783. (4 
Pewell v. Moi gan, 2 Vern, 90. Thomas v. Kemiſh, 2 Vern, 354. 2 Freem. 207. (/ ) Ambb 
602. 2 Vez. jun 264. Fug ? | 

Beſtv. - Analogous to the caſe. of merger at law, where, the term ad in 
Pr. Ch. . fee come into the ſame hands, is the. doctrine of courts of equity, tha, 


1 Salk. 154 Whenever a man is owner of the inheritance, and entitled to a truſt 


5 Freem. © the ſame eſtate, the term ſhall be attendant upon the inheritance. 
„ | 


4 (S) Of, Suzzendezs ot Leaſes foz Peazs: And herein 
Page 457 | | | | 

| if le Bat leaſt of the | for life h t to l. 
H. een 
leflor in poſſeſſion, Jenk. 395. Ca- 2. | | 
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So, where a leaſe came into the hands of the original leſſor, by ap Smith v. 
agreement entered into between him and the aſſignee of the leſſee, that Mapple- 

« the leſſor ſhould have the premiſes as mentioned in the leaſe, and _— 

« ſhould pay a particular ſum over. and above the rent annually towards Rep. ur 
« the good - will already paid by ſuch aſſignee, it was adjudged, that this | 
agreement operated as a ſurrender of the whole term. | | 


A | 

(But now) This note in writing, it hath been adjudged, need not be ſtamped : Farmer v. 
Rogers, 2 Wilf. 26 Beck v. Phillips, 5 Burr, 2827. However, a ſtamp ſeems now to be renders 
ed neceſſary by tat. 23 Geo. 3. c. 58. | | | 


Since this ſtatute, ſaith our author in another place, a leaſe for years Ma ors 
cannot be ſurrendered by cancelling the indenture, without writing, be · logh, Gild. | 
cauſe the intent of the ſtatute was, to take away the, manner they for- pq 
merly had of transferring intereſts in lands by Ggns, ſymbols, and words 236. 
only ; and therefore, as a livery and ſeiſin on a parol ſeoffment was a ſiga 
of paſſing. the freehold before the ſtatute, but is now taken away by the 
ſtatute, ſo, he takes it, the cancelling of a leaſe was the ſign of a ſurren- 
der before the ſtatute, bur it is now taken away, unleſs there be a writing 


2 under the hand of the party: and the words, viz. by ad and ny 
0 law,- are to be conſtrued a ſurrender in law, by the taking of a new leaſe, 
. which, being in writing, is of equal notoriety with a ſurrender in writing. 


Although the ſtatute directs that the deed or note in writing ſhall be Natchbolt 
ſigned by the ſurrenderor, yet where an agreement was entered into be- v. Porter. 
tween the leſſor and leſſee, at the inſtance of the former, for the ſurrender V1®-113. | 
of a leaſe, an aſſignment actually prepared, the key delivered up and ac 
cepted, and a long acquieſcence on the part of the leſſor, without any 
claim or demand upon the leſſee, it was decreed in equity that the leſſee 


| _ be diſcharged of the rent from the time he had delivered up 
the key. 5 . ; 


5” +> 


—_— 
” 
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(But if ſuch) No ſurrender, expreſs or implied, in order to, or in conſideration of, a new leaſe, 
will bind, if the new Jeaſe is abſolutely void; for the cauſe, ground, and condition of the ſurren= 
der falls. Per Lord Mansfield, Touch v. Parſons, 3 Burr. 1897. Lloyd v. Gregory, Sir W. Jon. 
405-6. Wilſon v. Sewell, 4 Burr. 1980, Daviſon v. Stanley, 1d. 2210. 


3 1 


Ae. 


(T) Leaſes, when determined bp cancelling the 
Deed. | 
Page 464 


( And though) But a leaſe by parol for leſs than three years to commence in futuro, is good. 
Ryley s. Hicks, 1 Str. 681. Bull. N. P. 159.8. C. 5 ory 


8 


ET EEA 


— 
— 
— 
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(U ) Leaſes when fozfeited. . 


HERE it is to be obſerved, that any a& of the leſſee by which he 
L diſaffirms or -impugns the title of dus leſſor, occaſions a forfeiture 
of his leaſe. For to every. leaſe the law tacitly annexeth a condition, 
that if the leſſee do any thing that may affect the intereſt of his leſſor, 
the leaſe ſhall be void, and the leſſor may re- enter. Beſides, every ſuch 
5 necelſarily determines the relation of landlord and tenant : ſince to 
_ under another, and at the ſame time to controvert his title ; to af- * 
7 to hold un der a leaſe, and at the ſame time to deſtroy that intereſt out 
whick the leaſe ariſeth, would be the moſt palpable inconſiſtency. 
 & & A leſſee 


, 


>E& +: 
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Co.Ift. A leſſee may thus incur a forfeiture of his eſtate by act i pair, or 
hog Abr. matter of record. By matter of record—where he ſues out a writ, or 1. 
Ce. Lit. 339. ſorts to a remedy, which claims or ſuppoſeth a right to the freehola; 9 
Dixey v. where in an action by his leſſor grounded upon the leaſe he reſiſtz the 
15 7715 demand neder the grant of a higher intereſt in the land; or where he u. 
Moor, 211. rae the fee to be in a ltranger : for having thus ſolemnly prote 
Gouldſ. 40. ed againſt the right of his leſſor, he is eſtopped by the record from chin. 

S. C. Godb. ing an intereſt under him. By act in pais, as where he aliens the eſtate in 
ne _ fee (a). But then this alienation muſt be by ſuch mode of conveyance 
Barkh uc 's as diſplaces or diveſts the eſtate of the reverſioner (5 : for if it hay 
caſe, Leon. not this effect, the law will not adjudge it a forfeiture. It muſt be, there. 
3 Dy. 209. fore, by feoffment with livery ; for this only operates upon the poſſeſſion, 
pl. 21. % and effects a diſſeiſin. It cannot be by a grant, or any conveyance ia the 

21 62. nature of a grant, ſuch as leaſe and releaſe, bargain and ſale, Cr con- 
(a) Co. Lit. veyances of this kind operating only on the grantor's intereſt, and paſhng 
251. bo only what he may lawfully depart with. And as it cannot be by prang, 
2 25 of courſe no forfeiture can by this way be incurred of an eſtate of thoſe 

(8) Bur” if things which lic merely in grant. 

tenant for years, the reverſion, or remainder being in the king, make a feoffment in fee. u 

a forfei ure; and yet no reverſion or remainder is diveſted ont of the king; and the reaſon is, in 


8 274 of the ſolemnity of the feoffment by livery, tending to the king's diſheriſon. Co. Lit, 
251. b. = h | 


Eaſteourt v. And if an attempt to alienate by thoſe modes of -conveyance which 


Weeks, affect, but are not operative enough, to paſs a fee, occaſion no forfeiture, 
i Salk. 187. 4 leaſe by the tenant for a greater number of years than he has in the land 
mult be (till more venial; becauſe it is only a contract between him and 
his under-lefſee, which cannot poſlibly prejudice the intereſt of the orig- 
5 nal leſſor, and does not even pretend to uſurp or touch the freehold ud 


fe | Inheritance. 

(a) ie Co, Forfeitwres are alſo incurred by the breach of expreſs or conventimnary 
129. a, conditions. For the leſſor, having the jus diſponendt, may anner whate- 
Plow. 0. ver conditions he pleaſes to his grant, provided they be not illegal, ot te- 
Gre. bugnant to the grant itſelf, and upon the breach of theſe conditions may 
liz avoid the leaſe. A condition, that if the rent be behind by the ſpace of 
Dy. 45. b. any given time after the day preſcribed for payment, the leſſor ſhall reen- 
4 Leon. 5. ter, is good ; and fuch condition is not ſaved by the attendance of the 
eſſee with the rent merely on the firſt day of payment; for, if the leſſor 
3 Wut 234. be not then there to receive it, the leſſee muſt equally attend on the lat 
2 Bl. Rep day (a). Conditions in reſtraifit of alienation are legal and uſual ; bu 
767. S. C. whether ſuch conditions extend to aſſignees in law, is a point which doth 
Skeggs, bot yet ſeem to be ſettled (5). But the courts have always held a fini 
5 3. hand over theſe conditions for defeating leaſes, and have countenanced 
B. R. cited very eaſy modes for putting an end to them. Where, therefore, tit 
ws 14 words of the condition were (c), that the leſſee, his executors or 1. 
( 3) Crafoc « miniſtrators, ſhall not, at any time or times, during this demiſe, : 
v. Bugby, © transfer, or ſet over, or otherwiſe do or put away this preſent inden · 
3 Wilf, 234. “ ture of demiſe, or the premiſes hereby demiſed, or any part th 

z Bl, Rep. the court held, that this condition was not broken by an under-lak; 


557 3 oo for that aſſign, transfer, and ſet over are mere words of aſſignment; 


the words of that otherwiſe do or put away fignify any other mode of getting rid ® 
a proviſo the premiſes entirely; and cannot extend to the making of ap unde. 


were, that 5 
Te leaſe 


* his executors or adminiſtrators, ſhall not ſet, let, or aſſign over the ſaid hereby demiſed 7 
1 was hall 


« or dwelling-houſe, or any part thereof,” an under- leaſe by the leſſor s adminiſtratris 
to be within the meaning of the proviſo, Roe v. Harriſon, 2 Term Rep. 425. 


Ard 
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And as the courts adhere ſtrictly to the preciſe words of the condition. 
in order to prevent a forfeiture, ſo, where a forfeiture hath manifeſtly 
been committed, they will not allow the leſſor to take advantage of it, 
if they find that he has afterwards done any act which amounts to a waiv- , Co 65. 
er of it. Acceptance of rent hath been adjudged to be an act of this a. b. 
kind; but then, in order to give it this effect, it muſt appear, that at the 2 Term 
time the leſſor received the rent he had notice of the forfeiture : for it — 2 1 
would be abſurd, and a moſt unwarrantable concluſion, to infer from the 9 5 i 
mere receipt of the rent that he meant to remit a forfeiture he had never Plowd. 131. 
heard of. However, when we ſay that a forfeiture may be waived, we 3 Co. 64. b. 
muſt be underſtood to confine ourſelves to thoſe caſes, where by the pews Eliz. 
terms of the contract, the eſtate, upon the tenant's doing or failing to do (n ſuch 
what he has ſtipulated to do, or abſtain from, is only determinable, not cafe, it 
where it abſolutely determines ; _ where the leaſe is only voidable, not ſhould ſeem, 
where it is merely void (d). In the one caſe, the forfeiture is incom- _ _— 
plete, ſome act of the leſſor is neceſſary to perfect it; that is, to . ug Pore, 5 
more correctly, np forfeiture is actually incurred . at the inſtant, only a vantage of 
right of avoiding the leaſe accrues to the leſſor, which right he may waive even by a 
as he may any other right that is merely perſonal and conventional, In 2790s — 
the other caſe, the contract is at an end, the leaſe is determined; it is a Ne wy > 
nullity ; the leſſee has no intereſt upon which the will of the leſſor can OrpeDoug1, 
attach, 56. contra, 


ſhall be final and concluſive, both in Jaw and equity, 
coſts be paid or tendered within ſix calendar months afterwards. But if | 
x 5 w and the 

the tenant, at any time before the trial in ejectment, pay or tender to the cgurts of 
landlord the whole rent in arrear, with the colts, or pay ſuch arrears and equity had, 
coſts into court, the proceedings in ejectment ſhall ceaſe, and the tenant beſore this 
ſhall be relieved in equity, and hold the lands demiſed according to the puny ay, "_ 

: ed a 
old leaſe without any new leaſe. difaretionts 
ary power of (taying the leſſor rom pre ceeding at law, in caſes for forfeiture of non- payment 
of rent, by compelling him to take the money ically due to him. See Bull. N. p. 97. and a Str; 
g. acc, 

Under a power of re-entry in caſe of non payment of rent, the land- Doe v. 

lord cannot recover in ejectment at common Jaw, unleſs he prove a de- Wandlaſ 
mand on the very day on which the rent became due; nor under the ſta- 7 Termh eg. 


tute of 4 G. 2. c. 28. unleſs he prove that there was not a ſufficient dif- pa 
trefs on the premiſts. 1 quence of 


Foſs this deciſt- 
on, it is adviſable to provide in the clauſe for re-entry, that ia caſe the rent ſhall be demanded, on 


the expiration of the extra time uſually allowed for the payment of it, or at any time aſtetwardz, 
and ſhall not then be paid, it ſhall be lawful, &c. 8 | 


4 , 


(X) Of the Renewal of Leates, by whom, and for 
whoſe Benefit. 


LEASE, we muſt have obſerved, is a contract, by which, in 
canlideration of ſome pecuniary or other recompence, the fempora- 


See the 
very learned 


fy and ingents 
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dus argu- 1 poſſeſſion of lands or tenements is granted to another; for if the = 
ment for tor parts with his whole intereſt in the eſtate, the contract is not 20 
| arty pe tract of leaſe, but of ſale; it being eſſential to a conttact of leaf, 
SMES tere ſhould be a reverſion left in the grantor. But a avg has wo 
Lee v. Failed, particularly in leaſes from the crown, from the church, ef 2. 
Ba other corporations, of granting a further term to the old tenants, in 
80 ference to ſtrangers; and as this en pectation of rene wal is rarely dh 
ai Mr. Pointed, ſuch tenants are canſidered as having an ulterior intereſt 
Butlers their ſubſiſting term. This intereſt is generally, but improperly, cala 
-note ia bis their fenant. right of reneqval. For it has happened in this caſe, as it ha 
9 7 happened in many others, that long indulgence has been made a ground d 
293; d. claim 3 a preference repeatedly given has, in proceſs of time, been ind. 
ae upon as a preſcriptive privilege; and attempts have been made to en- 
| force that as a right, which was, in truth, a pure voluntary curteſy. By 
though ſuch attempts have failed of ſucceſs, there being, as between 
Huandlord and tenant, abſtractedly from any expreſs contra to that cfg, 
no obligation upon the former to renew with the latter, yet the alma 
invariable recurrency of the grant to the fame objects, has begotten an 
idea of ſomething like property, and men have been ſo far from utait 
this ulterior intereſt as precarious, that they have acted upon it, ax if k 
'» _, were fixed and certain. Hence, leaſes of this ſort are become a fund 
for ſettlements of every kind, for mortgages and other ſecurities; ad 
are ſubjected to the ſame limitations, and applied to the ſame proviſo 
with the moſt permanent intereſts. | og Te 14 
2 Ark. $97. This tenant- right, as it is called, is recognized and protected by eoam 


| 7 Br. P.C. 


9 F 


3 Br. Ch. 


x of equity in many inſtances. Hence, where a truflee, executor, or purr- 
RIS 55 arails bimlelf of his ſituation, and gets a rene al of 4 lea fr 
his own benefit, the courts will direct it to be for the uſe of the of 
que truſts, or perſons beneficially intereſteu in the old leaſe. So, where 
' "a perſon who has only a partial intereſt, as tenant for life, mortgagee, ot 
mortgagor, from the circumſtance of being in poſſeſhon, takes the op 
tunity. of renewing, ſuch renewal ſhall de for the benefit of the per 
It entitled to the reverſion. And according to the broad principles i 
equity, it ſhould ſeem, that wherever a grant of a reverſionary term is 
obtained, to the prejudice of the old tenant, by undue means, whether 
by ſugge/tio falſe, or ſuppreſſio veri, the party ſo obtaining it, though a 

| entire ſtranger, ſhall! not be permitted to hold it to his own uſe. 
Keechy, A leaſe of the profits of a market was deviſed to a truſtee, in truſt for 
Sandford, an infant : before the expiration of the term, the truſtee applied to the 
138 leſſor for a renewal for the infant's beneſit, which he refuſed, in regaid 
cole... that it being only the profits of a market, there could be no diſtreß, ad 
2 Eq. Ca. it muſt reſt ſolely on covenant, which the infant could not bind himle! 
Abr 741.. in, on which the truſtee got a leaſe to bimſelf. It was decreed by Lo 
2 in Chancellour Xing, that the leaſe ſhould be aſſigned to the infant; that tht 
$SC truſtee ſhould be indemniſied from the covenants, of the leaſe, and bod 
account for the profits fince the renewal. His lordſhip ſaid, be myſt cov 
ider this as a truſt for the infant; for if a truſtee, on refuſa} io tenen, 
might have a leaſe to himſelf, few truſt-eſtates would be renewed to % 
que truſt : that the truſtee ſhould rather have let it run out, than to bar 
had the leaſe to himſelf : that it may ſeem hard, that the tryſtee is ls 
» only perſon of all mankind who may not have the leaſe : but it 8 
proper that the rule ſhould be ({rialy purſued, and not in the lal 
relaxed ; for it is very obvious what would be the conſequence of laut 
truſtees have the leaſe, on refuling to renew to ceſſuy que truſt Alek 


RES ERELE 
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A leſſee for - ſubjeR to a truſt, deviſed reiduum bonorum : the e. Anon. 
tate, if all bold, 9 arg pay the debts : the executor paid the debts, 2 Chan. Cx. 
and renewed the leaſe for a further term, it being @ church leaſe, and ) 
offered to account, if any profits ſhould ariſe out of the old term. It was 

inſiſted, that by paying debts to the value, the property was altered, 

and veſled in him in his own tight. But the Lord Keeper decreed the 

executor to account for the new as well as the old leaſe ; and aſked, if the 

executor acquainted the church with his caſe, and declared that he would 

rene and take it for the time of the old term, to the benefit of the 
creditors and executorſhip,, and the reſt for himſelf ? By the French law, 

his lordſhip ſaid, no churchman can make a leaſe to any but the old tenant, 

unleſs it firſt be refuſed by the old tenant. | | 

An executor in truſt for an infant of a leaſe for gg years, determink- Whitter v. 
ble on lives, renewed the eſtate for lives abſolutely. it was helden Whitter, 3 
that the renewed leaſe, though for lives only, ſhould follow the nature of P. Wms. 99. 
the original leaſe, and go to the perſonal repreſentatives of the infant. ; 

If a biſhop makes a leaſe for 21 years, and the leſſee creates a truſt FrrSerjeant 


thereupon, and the biſhop dies, and his ſucceſſor for a fine renews the 2 * 
leaſe ; though he were not compellable to do ſo, and though there be no 6 Mod 55. 
truſt of the ſecond leaſe, yet equity will ſubjeR it to the former truſt. Anon. 

A. mortgaged a college leaſe to B. for 4000, and ſecured the money Luckin v. 
likewiſe by ſtatute to B.; A. died, and made C. executor. The execu- Ruſhworth -. 
tor renewed in his own name ſeveral times, until the original 2 Finch's 
leaſe expired by efflux of time. It was decreed, that B. paying the feye- my . - 
ral fines, gratuities, and charges which C. had expended on account of 113. 8. & 
the renewal, ſhould hold the premiſes until the debt were ſatisfied. | 
One of three leſſees under a dean and chapter ſurrenders, and gets a Palmer v. 
renewal to himſelf. Per Lord Keeper North, It is a truſt for all. Young, 
John Coombe, poſſeſſed of ſeveral leaſehold houſes holden of the crown 1 we 
and having a daughter, Joanna, married to Samuel Clarke, deviſed unto Marriott, 
ſuch child or children, as his ſaid daughter had, or ſhould have, by Sammel Ambl. 688, 
Clarke, two of his leaſehold houſes, and directed, that the rents and profits 
ſhould be applied for bringing them up, and educating them, and for place 
ing them out, and ſetting them up, in ſuch proportions as Samuel Clarks 
and his wife ſhould think fit; and that they, and the ſurviver, ſhould 
have power to divide the profits between their ſeveral children, When 
and in ſuch parts as they ſhould think fit. Part of the leafe being ex- 
pired, Samuel Clarke obtained an additional term from the crown for 
25 years from the expiration of the term then in being. Sammel Clarke 
and Joanna his wife had two children, and on the marriage of Coombe 
Clarke, their ſon, to Martha Dethie, aſſigned ane of the leaſthold houſes Sh 
o truſtees, for the remainder of the term then in being, and of the re- 
rewed term of 25 years, _ truſt, to permit Coombe Clarke to receive 
the rents and profits for life, and then to permit Martha to receive the 
rents and profits for her life, and after her death to apply the rents add 
profits for the ſon of the marriage, for his education, and to convey the 
premiſes to him at 21. Coombe Clarke died, leaving Martha ſurviving, 
and ſeveral children, of whom Samuel Clarke was the eldeſt, who attain. 
ed his age of 21, and ſurvived his mother. Martha, after her buſband's 
death, obtained an additional term of 28 years from the expiration of the 
exiſting leaſe, and afterwards made her will in 1748, and gave the reſi- 
ue of the eſtate in truſt for ber daughter Mary Clarke, an _ 
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died in 1741. Upon her death, Samuel Clarke took of the 
houſe. He mortgaged it to the plainiiff in 1755, and died in 1956 intel. 
tate. Coombe Clarke, the next ſon, took out adminiſtration to his hes: 
ther Samuel. "Mary, the daughter, having married the defendant, Mari. 
oft, they got the tenant to attorn, and pay the rent to them. On a billy 
the plaintiff to have an aſſignment of the 28 years term, and to be 6 

his mortgage money, or forecloſe, Marriott and his wife ſet up title u the 

» . renewed term, as being obtained by Martha for her own benefit, and 

rived title to themſelves under her will. The queſtion therefore be 

whether the additional term was to be conſidered as an intereſt acquig ren 
by Martha for her own benefit, or whether it ſhould follow the uſes of the | 
ſettlement? Sir Thomas Sewell, maſter of the rolls, was of onini 


that the additional term was to be conſidered as an engraftment upon the _ 

old term, on the principle which prevailed in the cafe of Rumſord Mubet mit 

and other cafes; and followed the uſes of the ſettlement and des, 28 

Lord Camden, upon the appeal, was of the fame opinion, and decreed the 

accordingly. _ _ | | of 
* Rawe v. Richard Rawe ſeiſed of the real eſtate, and poſſeſſed, among other the 

_ Chicheſter, things, of a leaſe of lands and houſes in Suffolk, originally granted by 15 

5 ei Ce 2. in right of the duchy of Corncoall, for 31 years, renewkle iff, 
20 Ca. 199. from time to time, upon petition by the tenant in poſſeſhon, for a further * 


n. S. C., number of years, to fill up the term of 31 years, made his will 2ot 
December 1701, and retiting his being poſſeſſed of leaſehold houſs u 
Lambeth, and of ſeveral eſtates in land in Corawall, for unexpite terns 

of years, gave and deviſed the ſaid ſeveral leaſes to his wife, {or as may 
years of the term as ſhe ſhould live, and after her deceaſe, (if the terms 
ſhould be then in being,) he deviſed them to Wilkam Rave for life, d 
after his deceaſe, among ſuch of the children-of William Rawe as ſhould 
be then living, and made his wife executrix and refiduary legatee. The 
teſtator had renewed this leaſe juſt before his death, and the widow, dur 
ing her life, renewed it feveral times, ſtating herfelf as widow and en- 
cutrix of Richard Raue, and continved-in-poſſeſhon till her death in 1961, 
in which year ſhe made her will, and difpofed of theſe leaſes, as bet 
own property. The queſtion was, whether theſe renewed leaſes wer 
the property of Richard Rave, and to go according to the limitations d 
his will; or were the abſolute property of the widow? Lord Bae 
thought, ſhe renewed as executrix, ſubject to the truſts, in the vill d 
Richard, and that the plaintiffs had a right to the renewed leaſes, 'repaying 
to the widows eſtate the ſum ſhe had paid for the fine, deducting the i 
0 lue of her chance in the renewed leaſe. 


Owen vr. | William Williams deviſed leaſehold eſtates to Sir William Bur, 
; WON, in truſt to renew the ſame, then to his wife for life, remainder to his bv 
Ca. 199. . ther Jobn William for life, remainder to Bennet Williams, ſon of Ton, 
Ambl. 734. and the heirs of his body, and made his wife executrix. Several years 
8. C. of the leaſe being to come, Lord Groſvenor petitioned for a leaſe of the 
reverſion. Mrs. Wilhams difcovering this, preſented her petition u c 

cutrix, giving notice of it to the remainder-man, and got ar 

the furveyor-general,/ that ſhe was in poſſeſſion, and that the fine ought 

be about 1 2004. or 140d, Lord Groſvenor got a warrant from the 1! 

- fury for aleafe, but was to pay her a compenſation for her right. J 

and Bennet Williams then preſented petitions for renewal. Lord C 

nor made ſeveral offers to Mrs. William, who communicated tben 


Joba Williams ; but it appeared both Lord Groftenor and Mrs. m_ 
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conceived them to be for her 'own benefit. At length they ſettled the 
terms at zool. Mrs. Williams gave notice to Jobn and Bennet of the pro- 
bability of their agreeing, and adviſed them to take care of. their own 
intereſts, It was contended on the part of Mrs, Williams, that this 
3000l. was abſolutely her property; and that John and Bennet had no 
claim upon her for any part of it, But Lord Bathurſt held, that in cafe 
ſhe had rengwed, it would have been a renewal as executrix; that where- 
ver a partial tenant renews, it is for the benefit of the whole: and there- 
fore that the 3ooo!. given by Lord Groſvenor as a recompence for her not 
rencwing, was ſubject to the truſts in the will, 


the plaintiff's mother, gave a bond to truſtees in the penalty of 400ʃ., con- 


„ 


minated by Ann, a leaſehold eſtate for the term of 99 years, or ſuch term 
as he ſhould have therein, for three lives, of which Ann's ſhould be one, to 
the uſe of himſelf for life, remainder to Ann for life, remainder to the iſſue 
of the marriage. Ann died under coverture, leaving the plaintiff and ano» 
ther child: The eſtate was conveyed to John, Ann, and another life. In 
1776 Jobn died, having made his will, and thereby given to Henry, bis 
iſſue by a ſecond marriage, all the reſt and reſidue of his eſtate. It did not 
appear how many renewals of the eſtate had taken place, or for what lives, 
but that John's being the laſt original life, they were all exhauſted in 1776. 
For the executors of the huſband, and Martha, the ſecond wife, it was 
contended, that all the original lives falling in 1776, there was no obligation 
on the father, or his eſtate, to renew, and that the expence of renewal, 
having been his, it ſhould be for his benefit, On the contrary, it was argu- 
ed for the plaintiff, that this bond was purely a contract for a marriage ſet- 
- tlement, and that the uſual mode of executing it would be to inſert a cove- 
nant to renew to the ſame uſes, the object of the parties being to give as large 
an intereſt to the children as to the parents. For this was cited Lawrence 
v. Maggs, before Lord NVorthington, 26th Nov. 1759, that the uſual form 
of the covenant being to keep the leaſe fully eſlated, the ſettlement muſt be 
ſo executed. In that caſe, the party had, while ſolvent, frequently renewed 
the leaſe, and conveyed it to the uſes of the ſettlement ; the creditors inſiſted, 
that the leaſe was part of his afſets, and the conveyances fraudulent. But 
the court thought, that having conveyed according to the ſettlement, it was 
not fraudulent, but the ſettlement muſt be carried into execution. By Lord 
Chancellor Thurlow.—'T he queſtion is, whether the father, having renewed, 
ſhall be conſidered as having ſo done for the benefit of the ſettlement, or for 
bis own benefit? He did not, by the marriage ſettlement, or by any ſubſe 
quent act, expreſs any intent to do it for the benefit of the ſettlement, and 
by his will, he has given it, by ſufficiently expreſs words, to his fon. If a 
man has eſtates of his own, and alſo pure truſts, and gives the reſidue by 
will, only his own eftates will paſs by the reſiduary clauſe ; but if he has an 
intereſt, as well as a truſt, the clauſe will paſs both. But this is the caſe 
of a tenant-right, as it is called, which, though an improper, is become a 
technical term. In the Weſt many eſtates derive their value from renewals, 
The crown alſo has many eſtates of the ſame nature. It has long been held, 
that where a truſtee or an executor renews ſuch an eſtate, it ſhall be for the 
uſe of the cgſuy que truſt, The rule has obtained with reſpect to a tenant for 
life, who has the opportunity of renewal from being in poſſeſſion, that he 
ſhall not obtain the reverſion for his own uſe. The court therefore obliged 
dim to ſtand ſeiſed as a truſtee to the uſes of the fettlement : that was deter- 


mined 
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Jobn Pickering, the plaintiff's father, previous to his marriage with Ann, 9 
Br. Ch. 
ditioned to be void if he ſhould aſſign to them, or to other perſons to be no- nk 197. 
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mined in Raue v. Chicheſter, before Lord Bathurſt. This is that caſe. * ed for 
though John was author of the ſettlement, it was intended that the leak ſo far 
ſhould be fully eſtated, and that he and ſhe ſhould have life ellates, and that the ap 
ſo fully eſtated, it ſhovid go to the children. The renewal therefore muſt he pr 
be to that purpoſe, The ſon is entitled to the eſtate, paying the expence of the le 
| the renewal. _ pellar 
Lee v. In 1661 a leaſe was granted by Cha. 2. under the ſeal of the Dochy of teſpo 
Vernon, Lancaſter, of the parks of Hanbury and Tutbury in the county of Stafford ing il 
7 Br. P. C. to Edward Vernon for 31 years from Michaelmas in that year. In the fol. of pe 


1 5 lowing year another leaſe of theſe parks was granted by the king to Sir the . 
T homas Morgan, to commence immediately after the expiration of the age 5 
ceding leaſe. This leaſe becoming veſted in Edward Vernon, he in 1678 was | 

obtained another reverſionary term from the crown for 63 years from the ex. poſſe: 
piration of the leaſe to Sir T. Morgan. | 2 tion, 


In 1687 Edward Vernon died, leaving iſſue two daughters, both of whom lon, 
died without iſſue and unmarried. , After his death the laſt-mentioned leaſe {ach 
became veſted in the appellant's father, who was accordingly in poſſeſſon conc 

thereof until the time of his death, which happened in O08. 1748. He left duly 

© a widow, and the appellant, his only ſon, then about five years old. The Ede: 
widow, as executrix of her buſband, and legatee of his perſonal eſtat, en- the 

tered upon the premiſes compriſed in the leaſe, and held them undi her reſp! 

death in 1763. By her will ſhe gave the appellant, her fon, all the reſt dong 

and reſidue of her perſonal eſtate, to be delivered up to him at his age of 21 wo 

years, or marriage; and under that bequeſt, he enjoyed the leaſehold pre- have 

- miſes, Theſe premiſes lying contiguous to the lands and caſtle of Tutbury, as f. 

held by the reſpondent by leaſe from the crown, under the Duchy ſeal, he, in V 


in the year 1755, applied to Lord Edgecumbe, then Chancellor of the Duchy 8 
oF Lancofter, and repreſented to him, that he, (the reſpondent) was the heir- whe 
wale of the ſaid Edward Vernon, and in poſſeſſion of the family ſeat by n- that 
heritance from Henry Vernon, his great-grand father, and that the ſaid leaſe- mat 
hold eſtates had been diſpoſed of out of the family by the ſaid Edward Ver- Ea; 
non, or his repreſentatives, and were very deſirable to be enjoyed with the ba 
refpondent's ſaid ſeat ; and therefore he requeſted of Lord Edgecumbe, as lor 
2 matter of favour, that a reverſionary leaſe of the ſaid parks might be * 


8 to him, to commence on the expiration of the leaſe then ſubliſting, 

With this requeſt Lord Edgeoumbe complied ; and accordingly a leaſe of 
theſe premiſes was granted on the 12th of May 1755 to the reſpondent for 
nine years and a half to commence in Mich, 1776, when the term of 63 
years, granted by the leaſe of 1678, would expire: and for this leaſe the 
reſpondent paid a fine of 200l. In the year of 1965, the reſpondent pre- 
ſented a petition to Lord Strange, then Chancellor of the Duchy of Las 
caſter, praying a grant to him of the ſaid parks and premiſes for ſuch fur- 
ther term, as, together with the terms then ſubſiſting, would make up 
31 years. And in the years 1766 and 1768, two petitions were 
by the appellant to Lord Strange, praying, that a leaſe might be granted to 

him of the ſaid parks for ten years and a half, to commence from the 5th of 
April 1786, when the leaſe now in queſtion would expire, or for ſuch oiber 
term as to his Lordſhip ſhould ſeem meet. In purſuance of an order made 
by Lord Strange, the matter of theſe petitions, on the part both of the #p- 
2 aud reſpondent, came on to be heard before his Lordſhip, in the pte · 
ence of counſel for the parties, on the 8th of April 1768, when his Lond. 
ſhip declared, that the tenant-right or lord's favour of renewal of the 


was in the appellant ; and diſmiſſed the reſpondegt's petitivny but ſuſpeas 
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ſo far as the ſame reſpected the new leaſes prayed. In Hilary term L177 3» 
the appellant filed a bill againſt the reſpondent in the Cres by which 
he prayed, that the reſpondent might be declared a truſtee tor him, as to 
the leaſe granted in 1755, and might be decreed to aſſign the ſame to the ap- 

llant for his own uſe and benefit; the appellant thereby offering to pay the 
reſpondent the fine of 200l. and all reaſonable expences incurred in obtain- 
ing that leaſe, together with intereſt for the ſame from the reſpective times 
of payment. And as a ground for ſuch relief, the bill charged, chat when 
the ſa:d leaſe was obtained, the appellant was an infant of ſeven years of 
ige; that the reſpondent had preſented the petition, upon which that leaſe 
was granted, without the privity of the appellant's mother, in whom the 
roſſeſhon of the premiſes then was z that no mention was made in that pett- 
tion, as uſual in ſuch caſes, of any term or intereſt ſubſiſting in another per- 


{ach leaſe, but, on the contrary, the whole tranſaction was induſtriouſl 


Edward Vernon had not diſpoſed thereof; but the app: llant charged, chat 
the reſpondent was not of kindred to Edward Vernan. To this bill the 
reſpondent filed a demyrrer ; on the argument of which, two of the ba- 
rons were of opinion, that the demurrer ſhould be allowed, and the other 
wo were againſt the allowance of it, thinking, that the appellant ought to 
have the ſatis faction of an anſwer to the bill, eſpecially to ſuch part thereof 
as ſought a diſcovery of facts. Upon this the reſpondent put in an anſwer, 
in which he admitted, that when the leaſe was granted to him, the appellant 
was an infant; and that he did not give notice to the appellang's mother, 
when he applied to Lord Edgecombe for a grant of the leale ; but he denied 
that he had induſtriouſly concealed the tranſaction from her, and inſiſted, 
that he was not in any reſpect bound to diſcloſe it to her, or to inform Lord 
Edgecumbe that ſhe had at that time any intereſt in the premiſes ; for that he 


lor of the Duchy, no certain rules had ever obtained with reſpect to grant- 
ing leaſes of Duchy lands ; but that the Chancellour of the Duchy for 
the time being had always been yſed to grant leaſes of eſtates held thercof 
to ſuch perſons as he thought fit, without regard, and without givin 
botice to the leſſees or tenants in poſſeſſion thereof; and though the _ 
pondent believed, that previous to the grant of the ſaid leaſe to him, 
and after his perſonal application to Lord Edgecumbe, and his compliance 
with the reſpondent's deſire, a petition had been preſented to Lord Edgecumbe, 
io the effect ſtated by the appellant, yet that ſuch petition was prepared as a 
matter of courſe, and in compliance with the forms of the office, without 
the reſpondent's direction or privity, and to the beſt of his remembrance 
was not ſigned by him : and he declared by his anſwer, that he never did 
alert, either to Lord Edgecumbe, or any other perſon, that he ſhould have 
deen entitled to the ſaid leaſehold premiſes, had they not been diſpoſed of 
by the ſaid Edevard Vernon, nor did he obtain the ſaid leaſe on any ſuch or 
the like ſuggeſtion, but merely as being heir-male of the ſaid Edward and 
Hexry Vernon, and of the ſenior branch of the Vernon family, and in poſ- 
ſeſfon of the family ſeat and eſtates in the neighbourhood of the ſaid leaſe- 
dold premiſes, and as a matter of friendſhip = Lord Edgecumbe, and a 
favour from the crown to the reſpondent, whoſe relation Edward Vernon, 
wriginally obtained the grant of the ſaid parks from King Charles the Second 
1 


ed for the preſent F upon the matter of the appellant's petition, 


ſon, nor any notice given to the appellant's mother of the application for 


concealed from her ; and that the petition for obtaining ſuch leaſe had un- . 
duly ſtated, that the reſpondent would have been entitled to the premiſes, if 


bad been informed, and believed, that until Lord Strange became Chancel- 
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| ns of the leſſor, that © if the leſſee, his executors, ts, ſhould, before the 
1 Br. P. C. i 
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Crewe, 
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in conſideration of many acceptable ſervices, and in particular of 
to a conſiderable amount, advanced to the king during his exile x By 
To this anſwer the appellant replied, and paſſed publication, but did dc ex- he pr 
amine any witneſſes. Upon the hearing of the cauſe, Feb. 24th 1715, the «2 
court was equally divided, the Lord Chief Baron Smythe and Mr. Baron 
Eyre being of opinion, that the bill ſhould be diſmiſſed ; Mr. Baton fem 
and Mr. Baron Burland being of opinion, that the reſpondent ſhould E rued 
declared a truſtee of the leaſe in queſtion for the benefit of the appellant Bu 
In conſequence of this equal diviſion, the cauſe was to have been hem 
before the Chancellor and Barons of the Exchequer, but before it cane Macc 
Mr. Baron Perrot died, and therefore it was recommended by the court tothe 
parties, that the bill ſhould be diſmiſſed without farther argument, in order te n 
that the appellant might appeal; and the bill was thereupon ordered to he 80 
diſmiſſed, but without coſts. Upon the appeal, the Lords afirmed the 

order of diſmiſſal, but without prejudice to any application which the 
pellant had made, or might make, to the officers of the crown, as 49 
the manner of their executing, in this caſe, the truſt repoſed io them by his iWlives 
Majeſty. 
Where a leſſor has expreſsly covenanted to renew, what ſhall be the ex. new | 
tent of ſuch covenant, whether it fall be fatisfied by the lefſor's once re. Nor ti 
newing, or whether it ſhall amount to an engagement for a perpetual renewal, Mn 
is a queſtion, the deciſion of which muſt depend, upon the words in which WiWleſſor 
the covenant may be expreſſed, and the conduct of the parties, and puti- ihre 

cular circumſtances of each caſe. 5 

In a demiſe of corn-mills for 21 years, there was a covenant on the 


« expiration of the term, be minded to renew, then, upon appli 


Ec. the leſſor, his heirs or aſſigns, ſhould grant ſuch further leaſe, z S 
& ſhould by. the leſſee, his executors, tc. be defired, without any fine tors, 
be demanded therefore, and under the ſame rents and covenants only 2 in year 
the then leaſe,” The queſtion was, whether there muſt be a corenat of f 
for renewal again in the ſecond leaſe ? The court of Exchequer were of iber 
opinion, that under the words the ſame rents and oovenants, the covenatt cove 
for renewal ought to be inſerted ; and on appeal to the Houſe of Lord, Wn 
their decree was affirmed. 1 1 leſſe 
Furnival v. Again, in a leaſe for three lives, the leſſor covenanted, that he, his her, Ee. 
Sc. ſhould and would (in conſideration of a certain ſum to be paid to hn, Mig 


3 Atk. 83. Ec. at Crexve Hall, or at the place where the ſaid Hall then (tood, in the 


Cook v. Again, in ſuch a leaſe, the leſſor had covenanted, that if the leſſee hi 
8 heirs, Ec. ſhould be minded, upon the falling in of any of the livts u 


name of a fine, for adding one life to the remaining lives therein 
mentioned) execute one or more leaſes, under the ſame rents and covnasi 
which were expreſſed in the then leaſe, and ſo to continue the renew i 
fuch leaſe or leaſes to the leſſee or his aſſigns, paying as aforeſaid to the left 
his heirs or aſſigns, the ſum before mentioned for every life ſo added u f. 
newed from time to time. Lord Hardwicke held this to be a covenatt fo 
perpetual renewal, and decreed a new leaſe to be granted to the 

the original leſſee with a covenant inſerted in it to that effect. 


ſurrender the demiſe and take a new leaſe ; and thereby add a nev le o 
the then two in being in lieu of the life ſo dying, that he, the a 
heirs, Ac. upon payment of ſo much for every life ſo to be added, i 

of the life of eyery of them ſo dying, would grant a new leaſe for tht * 


4 
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the two perſons named in the former leaſe, and of ſuch other ſperſon, as 

be leſſee, his heirs, c. ſhould nominate in lieu of the perſon named ia 

he preceding leaſe, as the ſame ſhould reſpectively die, under the ſame rents. 

1 co:enants. There had been ſucceſſive renewals from the time of the firſt 

aſe ; and in every leaſe the like covenant for renewal had been inſerted. The 

ourt of King's Bench held, that the leſſors, by their own ads had con- 

irued this to be a covenant for perpetual renewal. | 

But where à leſſor covenanted to renew the leaſe at the ſame rents and 2 r. 
upon the ſame covenants on the requeſt of the leſſee within the term, Lord P Wins 
Macclesfield held, that though the new leaſe was to be made on the ſame 196. 
covenants, yet that ſhould not take in the covenant for the renewing of 

the new leaſe, foraſmuch as then the leaſe would never be at an end. 

So, where in a leaſe for years determinable upon lives, the covenant Ruſſell v. 
was, that the leſſor would, upon the death of any of the appointees (by 8 
name,) add a new third life upon payment of 200/. within fix months; or Rep. 639. 
upon the death of two of them (by name) within fix months add two new n. 
lives upon payment of 5ool. z or upon the death of all of them (by name) 
would, upon payment of 1150/. make a new leaſe or grant for any three 
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x. ew lives to be nominated and appointed by the leſſee, his ev ecutors, Qc. 
or the like term as was thereby demiſed, at and under the like rent, covenants, 

al, e agreements therein contained; Lord Camden was of opinion, that the 
eſſors were not under any obligation to grant any farther leaſe than for 77 


three lives only, and that the leſſee was not entitled to have any covenants 

inſerted for a farther renewal ; the words of the covenant not requiring the 

leſſor to grant a new leaſe, but upon the death of ſome one of the perſons 

named in that leaſe, and when they were all dead, no further renewal 

could be claimed, | 

So, under a covenant in a leaſe for 21 years, that the leſſor, his execu- Tritton v. 
tors, Cc. would, at the end and determination of the ſaid term for 21 Foote, 2 Br, 
years, execute a new leaſe of the demiſed premiſes, for the further term Cb. Rep. 
of ſeven years, to commence from the end of the ſaid term of 21 years, 636, 
thereby demiſed, ſubje# to the ſame rents, and purſuant to the ſame exceptions, 

ervenants, reſervations, conditions, and agreements in all reſpefs, as were in 

and by the then granted indenture of leaſe mentioned and expreſſed, in caſe the 

leſſee, his executors, &c. ſhould defire the ſame ; the leſſee, his executors, 

Ec. firſt giving twelve months notice in writing to the leſſor, his heirs or 

aſhgns, of his or their deſiring ſuch farther term of years as aforeſaid ; 

Lord Thurlowe held the leſſee entitled to a leaſe for ſeven years only, it 

appearing that the leſſee himſelf had put that conſlruQtion upon it. 

Sir A. Langford Bart. being ſeiſed in fee of ſeveral farms and lands in the Vipont 
county of Meath, on the 22d of March 1697, demiſed the ſame to John Chailes v. 
Charles, his heirs, executors, adminiſtrators, and aſſigns, during the lives of Rowley, 
Alice Charles his wife, Richard Charles their eldeſt ſon, and John Ward, and 3 71 
the longeſt liver of them, at the rent of 366/., payable half-yearly, with per hg 
the following clauſes of renewal, viz. * That if the ſaid Fohn Charles, 1774. 

* his heirs, executors, adminiſtrators, and aſſigas, within one full year 
* next after the deceaſe of any of the (ſaid perſons for whoſe lives the 
* preſent demiſe and leaſe is taken, ſhall pay 1o0/. of good and law- 
* ful money, within the like ſpace and time next after ſuch deceaſe ag 
* aforeſaid, by 2 of fine, to the ſaid Sir A. Lang ford, his heiss and 
: aligns, he the ſaid Sir 4. Langford, his heirs or aſſigns, to whom 
* ſuch payment of 100/. ſhall be made as aforeſaid, having then the im- 

* mediate 
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e mediate inheritance of the ſaid lands and premiſes, and ſuch 


. .. « heirs or aſſigns, having the immediate inheritance of the faid lands and 


% ſhall, at the ſame time, deliver and perfect, as his act and deed, 4 
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& perſons that ſhall make ſuch payment of the ſum of 1000, 
« fine, then having two lives ſtill in being, and undetermined 1 f 
„ miſe ; and the ſaid 28 or perſons then paying the ſum of F : 
40 way of fine as aforeſaid, then likewiſe tendering to the ſaid Sir 41 
„his heirs, and aſſigns, having the immediate inheritance of the {id lak 
and premiſes, a pair of deeds of indenture of leaſe, fairly dann wi 
„ ipgrofſed on parchment, purporting a deed of all and ſingular the fag 
lands and premiſes, for the ſaid two ſurviving lives, mentioned and q 
e tained in theſe preſents, and for the life of ſuch other perſon x ſhil he 
© nominated and appointed by ſuch perſon and perſons, paying ſuch fon &f 
&« 160. by way of fine, and for the natural life of the lonpeſt lier of 
them, and under ſuch reſervations of rent, covenants, conditions, re- 
« ments and clauſes of renewal, as in the ſaid indented deeds are ſpecified 
« and contained ;—that then, and in ſuch caſe, he the ſaid Sir 4. L, his 


4 premiſes, and having received the ſaid fine of 1000, ſhall ſeal, deliver 
« and perfect ſuch new indenture of leaſe, ſo to be preſented as dead. 
% Provided, that the perſon or perſons paying the 100. fine as aforelad a bi 


4 counter-part of ſuch new indenture of leaſe, and make ſufficient ſuren. Mimi 
« der of the remaining intereſt hereby granted, and deliver up this pe. Mic 
“ ſent indenture to be cancelled. And it is further concluded and agreed ing. 
«© by and between the ſaid parties to the ſaid indented deed, that the (ad miſe 
« Sir A. I., his heirs and aſſigns, having the immediate inheritance of the Wa 
& ſaid lands and premiſes, ſhall, from time to time, and at all times for conc 
* ever hereafter, make all ſuch further and other renewals and leaſzyof mad 


4 the ſaid lands and premiſes, unto the ſaid Jahn Charles, his executor, ſalit 


« adminiſtrators, and aſſigns, for three lives, viz.” the two remainiog lines, able 
4 and one other life to be nominated, at and under the reſervations of pen 


« rents, covenants, conditions, agreements, and clauſes of renewal, u 
in the. ſaid indented deed are ſpecified and contained. Provided, ua | 
« the parties requiring ſuch renewal pay unto the ſaid Sir A. L., his bein u ſop 
« aſſigns, having the immediate inheritance of the ſaid lands and premiley 
« the ſum of 10ao/. by way of fine, for every and each renewal, within | 
&© the year next after the deceaſe of each of the ſaid lives reſpedirh. fly 
© And provided, that all former leaſes thereof be then ſufficient fur 10 


rendered and cancelled.” There was no covenant on the part of the £01 


leſſee to pay the fine on renewal, or to accept a new leaſe totier quis: Men 
nor was any fine paid on the execution of this leaſe. John Charle: ente. neo 
ed and had poſſeſhon under the leaſe. On the gth of March 1710, din ce 
Charles, one of the cgſtuy que ⁊ ies, died, but no application was made for 
x renewal within the year, or for many years afterwards, though the lake Wn" 
was frequently preſſed by Sir A. L. to — his arrears of rent, aul take 4 my 
renewal. In 1716 Sir A. L. died, having deviſed the eſtate to his neben 
Hercules Rowley, the reſpondent's late father. In 1719 the leſſee 
Charles firſt made application for a renewal of the leaſe, and he theo tw 
dered to Mr. Rowley 100). as a fine for the renewal, with intereſt fron 
the gth of March 1711, being after Alice Charles the ce/luy. que vin d death 
together with a further 100/, for a ſecond renewal, (upon a ſuppobtion ua 
if the leaſe had been regularly renewed on the 9th of March 1911, ud. 
life then inſerted, ſuch life would have ſubſiſted no longer thao {et 


4 
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intereſt alſo upon that laſt ſum He at the ſame time tendered 
be 2 eee a renewal for the life of Thomas Hendrick 
, room of Alice. Charles. Theſe tenders being refuſed, and the re- 
"al denied. John Charles immedintely filed a bill againſt Mr. Rowley in 
ru court. of Exchequer in Ireland, inter alia, to compel him to renew. By 
| decree of that court of the 2 1ſt February 1723, this bill, ſo far as it 
elated to a renewal of the leaſe, was diſmiſſed. No motion was made 
to re-hear the cauſe; nor was there any attempt to reverſe the decree, In 
1746 Richard Charles, another of the ceſtuy que vies named in the leaſe, 
lied, and withim a few days of the expiration of the year after his death, 
z propoſal was made to. the reſpondent on the behalf of the appellant, 
who was the grandſon of John Charles the original leſſee, and entitled to 
an eſtate-tail in this leaſehold eſtate under his will, for a renewal. This 
propoſa] the reſpondent refuſed to accede to, but apprehending from it that 
the appellant intended to purſue his claim to renewal, and being deſirous 
that ſuch claim ſheuld be Brought to an early deciſion, he wrote to the ap- 
pellant, offering to do every reaſonable act to contribute to bring the mat- 
ter to à concluſion with all poſhble diſpatch. The appellant, however, 
acquieſced above ſix years longer, till 15th September 1754, when he filed 
2 bill in nature of a bill of revivor of the ſuit @hich had been diſmiſſed in 
1723. But this bill, after ſeveral amendments and demurrers, was diſ- 
miſſed at the appellagt's own requeſt in Trinity term 1759; and in the 
Michaelmas term following he filed another bill as a new original bill, pray- 
ing, that the reſpondent might be compelled to renew the leaſe of the pre- 
miſes, by executing a new. leaſe thereof for the lives of the ſaid John 
Ward, his preſent majeſty and the duke of Yor, with ſuch reſervations, 
conditions, covenants, clauſes, and agreements as 8 in the leaſe 
made to John Charles, upon the appe llant's making ſuch compenſation or 
ſatis faction to him for the ſame as to the court ſhould ſeem juſt and equit- 
able 3 and that the appellant might have an allowance for the coſts and ex- 
pences ſuſtained: by John Charles, and might be quieted in the poſſeſſion of 
the lands ; and that the reſpondent might be enjoined from proceeding at 
law, concerning the premiſes till the hearing. To fo much of this bill as 
ſoppht a renewal of the leaſe.; that the appellant might be quieted in the 
poſſeſſion of the premiſes; and the reſpondent be enjoined from proceed- 
ing at law ; or a diſcovery of ſuch matters as were, or might have been in 
iſue in the former cauſe, on certain particulars, which were afterwards 
uſuered, the reſpondent: pleaded in bar the former bill and decree in the 
court'of Exchequer in 1719 and 172 3. This plea came on to be ar- 
ped before the court of Exchequer on 39th December 1763. when the 
court allowed the plea, but without prejudice to ſuch other methods of pro- 
ceeding as the appellant might be adviſed to take, in order to obtain the 
wief ſought. by his bill, This order however was reverſed by the Houſe 
of Lords in England, and che plea, was ditected to ſland for an anſwer, 
N liberty. to except and to ſave the benefit thereof to the hearing. On 
the 20th, of May: 1765 John Ward; the laſt ceftuy que vie, died, and the 
bul being amended. in order to put that in -iſſue, the cauſe came on to be 
ard on the 12th of November. 1772, when it was decreed by the court 
1 Eachequer that the bill ſhould: be diſmiſſed; but without coſts. From 
this. decree. the appellant appealed to the Houſe of Lords; where it was Apr. 14th, 
armed, * 1764. 
By anicles- in writing of 4th Ofober 1734, James Hamill demiſed to Kane v. 
Gaflavus Hamilten.the reſpoadent's father, lands. and- mills in the county of ou ng 
33 | Monaghan, Tlouſe of 
Lords, 1776 
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Monaghan, to hold for the lives of the ſaid Guſtavus Hamilton and his twp 
eldeſt ſons, the reſpondent and George Hamilton, and the ſurvivor of them 
at the yearly rents therein mentioned, which the ſaid Gau coveranted 
to pay: and it was agreed, that leaſes ſhould be perfected at the requet of 
"either party, containing a covenant of re-entry and diſtreſs, az "Y 
covenant of renewal for ever, paying balf a year's rent as a fine in 

months after the fall of every then named, and thereafter to be naneq_ 4. 
the time when this demiſe was made, the fee of James Hamilton's elan 
was in fact in Nathaniel Kane; a mortgagee of it, to whom it had been 
conveyed abſolutely, by under-tenant leaſe and releaſe in 1729: by M. 


Hane had permitted Mr, James Hamilton to continue in poſſeſſion of it, add 
' verbally promiſed to re-convey it to him, upon his re-payment of the pur. 


chaſe-money and intereſt within five or fix years. Mr. J. H. howerer, not 
having re- paid the money within that time, Mr. Kane entered into yoſſup. 
on, and ſhortly afterwards ro G. H. to attorn tenant. In anſwer to this 
applicktion G. H. ſaid, that the rent was too high, and that he would give 
up the lands unleſs Mr. X let them ts him at a lower rent, Mr, K. 
thereupon conſented to refer the yeagly value of the lands to the conſiders. 
tion js ga perſons, who valued them at 30/. a year; in conſequence of 
which Mr. K. conſented to-G.'s continuing tenent at will at that tem 
About the year r752, C. H. being in arrear for the rent of the fad pre- 
miſes, requeſted Mr. X. to take them off his hands, and to forgive him 
the arrears 3 upon which Mr. K. directed his agent, John Speer, to con- 
clude this buſineſs with G H. on his own terms. "Speer and Hamilton at. 
cordingly ſettled matters between themſelves, and the latter, about Mum 
ber 1752, gave up the poſſeſſion of the lands to Mr. K., either by a formal 


\ ſurrender, or by ſome writing purporting in ſubſtance to be a ſurrender, of 


which Speer ſoon after informed Mr. K., who reſted fatisfied with his ac- 
count of the tranſaction without making any further inquiry. Soon after 
this, G. H. came to England, where he reſided till Auguſt 1755, when 
he died inteſtate, leaving the reſpondent his eldeſt ſon and heir, In 1757 
Mr. Kane.died, and the appellant his ſon and heir entered, and continued 
in quiet poſſeſſion of the premiſes from that time till the year 1 763, wha 
the reſpondent applied to him for a renewal of the leaſe, purſuant to the 
articles. This being the firſt intimation the reſpondent received of the 
articles, or that any perſon claimed any intereſt in the eſtate under 6. f 
he communicated the ſame to his agent Edmund Weld in Ireland, he being 
himſelf at that time in England, and directed him to make ſtrict inqury 
into the reſpondent's claim. HWeld accordingly wrote to Speer, informing 
him of the claim; and received an anſwer from him, in which he ſtated, 
that G. H. had made an actual ſurrender of the leaſe, which he (Ser 
had given to Mr. Kane, and that he (Speer) had another actual ſurrender 
of it to Mr. X. A copy of this letter was ſent by the appellant to the 


* reſpondent, who never made any further claim during Speer”s life, but ſoon 


after his death he filed a bill againſt the reſpondent in the Exchequer, pray 
ing to be reſtored to the poſſeſſion of the premiſes, and that the appellait 


might be obliged to perfect leaſes thereof to him, renewable for ever, a the 


yearly rent of 300, and to account with him for the rents and profits ſuce 


the death of G. H., and pay him. what ſhould appear to be due on ſucha& 


count. The reſpondent having put in his anſwer, and the iſſue being joined 
the appellant filed a croſs bill, praying that the reſpondent in the 

bill might ſearch the papers, books, and entries of the ſaid Gaſovus fl. 
milton, and if there was any copy or entry of the ſaid ſurrender, = 
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* ; * a : 
letter or e, tha: : om the appellant of his acceptance thereof, or 
relative thereto, that he might ſet forth the ſame in in hac verba, and might 
bring the ſame into coürt. It appeared, and was ſo admitted by the reſ- 
adent's anſwer to the croſs bill, that upon the death of George Hamilton, 
one. of the cefluy que wes,” 1747, no application was made to Mr. K. for 
fir 1 renewal, nor was any ſtep taken to enforce a ſpecifick execution of the 
A articles, or to have a life inſerted io his ſtead. It was alſo admitted by the 
reſpondent in bis anſwer that the great riſe in the value of lands in Ireland 
Xen Gace the year 1752, was the mam inducement with him to attempt the re- 
Mr, corety of the poſſeſſion of this eſtate. But the reſpondent ſaid, that he had 
and been informed by G. H. that he never had made any ſurrender of the 
pur. leaſe ; in anſwer to Which the appellant offered in evidence ſeveral letters of 
not Speer to prove the fact of ſurrender ; but theſe letters the court rejected, _ , R 
ſh. and decreed, that the reſpondent was entitled to a leaſe for three lives re- 14 * , 


his newable for ever, and diſmiſſed the croſs bill with coſts. Upon appeal to 
Ire the Houſe of Lords in England, this decree reverſed, and the reſpondent's 
K original bill was diſmiſſed. 


Edward Edwards being ſeiſed in fee of the manor of Haſtings, and the Bateman v. 


lands therein compriſed, ſituate in the county of Tyrone, by indenture Mu ray, 


Tas 
of 
nt, bearing date the 28th OZober 1685, gave, granted, enfeoffed, and in fee- 
Ne. farm let unto Thomas M. Cauſtand, his heirs and aſſigns, the two town-lands 
dim of Claraghmore and Seagully, being part of the lands compriſed in the ſaid 
on. manor, to hold the ſame to him, his heirs and aſhgns, in fee - farm for ever, 
1c. viz for the term of his natural life, and the natural lives of his two ſons, 
. Andrew and Jahn M*Cauſland, and the longeſt livef of them, at the clear 
mal yearly rent of 154. ſterling, with two year old bullocks and one fat mutton. 
af In the indenture there was contained (inter alia) a power of entry and dif. 
a treſs for the rent, when in arrear, and an agreement, that upon payment to 
frer the grantor or his heirs or aſſigns, of the ſum of 71.. 108. flerling, within three 
hen months after the fall of each of the ſaid lives, he or they would add another 
757 life inflead thereof, by a new indenture, continuing three lives for ever ; and a 
further agreement, that the ſaid Thomas M*Cauſland, his heirs and afligns, , 
ſhould make appear, at eyery Eafter court-leet, and view of frankpledge, to 
be holden for the ſaid manor, by two ſufficient witneſſes duly ſworn, that 
the ſaid three lives were then in being, in default whereof, it ſhould be law- 
ful for the ſaid Edward Edwards, his heirs or aſſigns, to diſtrain for the 
ſaid fine, although all the ſaid lives ſhould be then in being. But there was 
not any power of re-entry reſerved to the grantor, in caſe of non-payment 
of the ſaid rent or fines, nor was there any clauſe which declared the rent 
void, if the grantee ſhould negle& to renew. In the year 1708, the origi- 
nal indenture and the lands therein compriſed having become veſted in the 
reſpondent's grandfather James Murray, and it being doubtful whether two 
of the lives, named in that deed, had not fallen, the eſtate was renewed by 
Thomas Edwards, the ſon and heir of the grantor, according to the terms 
of the original, and two new lives were ipſerted in the room of thole ſup- 
poled to be fallen. Ip 1724 Fames Murray conveyed his intereſt in the 
eſtate to his ſon George Murray, by virtue of which he entered into poſſeſ- 
\ hon, and enjoyed the lands till his death ; and during all that time paid the 
ſerved rent. The ſaid Thomas M*Carſlind, one of the lives named in 
th eed of renewal of 1708, died in the year 1741 James Murray, ano- 
ther K he ſaid lives, died in the year 1746; and the ſaid George Murray, 
the ot” 7d the ſaid lives, died in 1763 inteſtate, leaying the reſpondent 
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Sophia his widow, and the reſpondent Willa Ideſt ſon and heir then 
2 minor, who thereupon became entitled to the ſaiffands, under a m 
| ſettlement, ſubject to a jointure to the reſponden# Sophia his mother 2 5 


this time, the appellant, the Counteſs of Roſs, who was the grand as Rin 


„ of Thomas Edvard, under whom the leaſe as renewed, and who 


entitled to theſe lands under her father's will; reſided in E 


| ngland, 
ſhe continued till ſome time in the latter end of the year 17635 or = 5 
ginning of 1764. Soon after her return to Ireland, the reſpondents cauſed 


deeds of renewal to be prepared, purſuant to the covenants for that purpoſe 
in the original indenture of OZober 1685, and ſent the ſame to the 2 * 
- With a ſum of money, as they alledged, ſufficient to pay her all the renewal 
F nes, with intereſt, which would be due to her on her executing ſuch deeds 
of renewal. Inſtead of complying with this application, the counteſs 
brought an ejectment, in Eafter term 1763, for the recovery of the premiſes 
in queſtion ; upon which, before any judgment was obtained, the reſpon. 
© dents in June 1765 filed their bill in the court of Chancery,in Ireland apaialt 
the appellants, exavinG, That ſhe might be compelled to execute a new 
leaſe of the premiſes in queſtion, purſuant to the covenant for renewal in the 
ſaid original indenture of October 1685, under the rents and with the cove. 
nants in the ſaid indenture contained; and that ſhe might be reſtrained in the 
mean time by injunction from proceeding in the ſaid ejectment. The appel- 
lant, Lady Roſs, by her anſwer inſiſted, that the reſpondents were not en- 
titled to a renewal upon two grounds; the one was, an agreement made be- 
tween James and George Murray with her father ugh Edwards, and in 
"ah carried into execution, for the purchaſe of their. intereſt in the premi. 
es ; the other was, that neither George Murray nor the plaintiffs had com- 
= plied with the terms of. the covenant for renewal, by not paying or tender- 
ing the fine within three months after che death of the lives. Iſſue being 
' Joined, ſeveral witneſſes were examined on each fide. The cauſe came on 
to be heard before the Chancellor of Treland on the 20th of Fuly 1772, 
when the following iſſues were directed to be tried, viz. Whether any, 
and what agreement was entered into by the ſaid Fames or George Murray 
for a ſale of their intereſt in the ſaid lands, and of the ſaid leaſe thereof? 
And in caſe there was any agreement, whether the ſame was carried into ex- 
ecution, or whether the ſame was varied, or departed from, by the parties 
thereto, or either of them? The jury, by their finding, negatived any 
ſuch agreement at all. The cauſe afterwards came on to be heard on the 
judge's certificate and merits, when the reſpondents” right of renewal was 
conteſted on the ground of laches in having neglected to renew; but the 
Chancellor was pleaſed, on the 22d April 1777, to order and decree, that 
the reſpondents were entitled to a renewal of the ſaid leaſe, according to 
the true purport and intent of the Taid deeds of Odober 1685. and Neue 
ber 1708, upon payment of the ſeveral fines and igtereſt ; and of the rt 
Feb, 1$th and arrears of rent and duties become due. From this decree, and the 
17379.” faid decree or order of 20th Fuly 1772, the appellants appealed to wht 


* 


This rever- N 5 
ſal chough perfectly conſonant to Engliſh principles, gave great diſſatisſaction, and occaſioned con- 
ſiderable alarm in Ireland. It was ſaid to claſh with a /ocul equity, the old equity of that fing dn, warns | 
theſe leaſes were confidered on both ſides as a kind of inheritance z where they had been introdg 


ſoon after the country was 1ecovering from the convulfions of the great 1ebeltion in the la 
tuiy, for the purpoſe of 1aifing an uſeful and re ſpectable tenantry. and the improv: ment . 
culture, and where, upon that policy, they had ever been protected and preſerved by the derts ot 
equity, whoſe practice it had invariably been, to fill up the lives, upon the tenant's neat to re 
new, provided there was one life ſtill lubſiſting, that is, provided there was'a leg eltate for the 
equit\ to attach upon. In conſequence therefore of this alarm, an act was paſſed * 

fk 


: e 1 th and 
20th of the King, c. 30. which revives the d equity, and provides, that in all caſe; 0 TO 


the r e 
of equity reli-y 
- ports ol Caſes in licland 


Houle 


ꝑlecting or refuſingto renew after the landlord has demanded the fine, court 
vpon an adequate compenſation being made. See Vernon and Scriven's 7 


p* 315.and the-caſe of Magrath v. Lord Muikerry in the ſame book. 166. 
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Houſe of Lords in England; when their lordſhips were pleaſed to order 

and adjudge that the degvees de reverſed, and the reſpondents bill diſmiſſed, 

In a teaſe granted in 1g 39, by the mayor and burgeſſes of Leominfler for Bayley v. 
years, determinable on three lives, there was a covenant on the part of OT 

the lefſors, © that they ang their ſucceſſors, when and as often as either of I comiuſtet 

« the ſaid three lives hole and there ſhould be only tæuo hives remaining 3 Br. Ch. 

in the premiſes, if the leſſee, her executors, adminiſtrators, or aſſigns, Rep. 329. 

« ſhould, within the ſpace of ſix months net enſuing the deceaſe of ſuch 

« life, or at the firſt or ſecond chamber which ſhall be held after the expi- 

in ration of the ſaid fix months, apply for a new leaſe of the ſaid premiſes, 

« and pay a fine of 40 for à new leaſe of the ſaid premiſes, and pay the 

« ſum of 4/. to the bailiff, c. With ſix months intereſt for the ſaid 4/., after 

« the rate of 51. per cent. the ſaid bailiff, He ſhould add a- third life in the 

* ſaid premiſes, and ime? or them a new leaſe of the ſaid premiſes 


« for 99 years, to commence” from the time of fuch payment, if the two 
other lives, and fuch other live as ſhould be nominated by the ſaid leſſee, 
her executors, Y or either of them, ſhould ſo long live, under the like 
* rents, covenants, and ten and to the ſeveral uſes and truſts 
* therein before declared, ard ſo from time to time ever after, as often as the 
4 caſe ſhould ſo happen, There were ſeveral renewals of this leaſe on ac- 
count of the death of the guy que vis: the laſt was in the year 1763, and 
the lives for which the leaſe was then granted, were Adam Ward and Mercy 
his wife, and the plaintiff's? In 1764 Adam Ward aſſigned for a valuable 
conſideration the beneficia]THhereſt in the leaſe to the plaintiff, who entered 
under ſuch aſhgnment3Hdam Ward died in 1781 and his wife in 1789, 
and ſoon after her death, the plaintiff applied to the corporation for a new 
leaſe, offeting to pay them 4. with intereſt from the death of Adam Ward, 
and alſo 4. as a fine for renewal, on the death of Mercy Ward, and a further 
ſum of 4/. upon a ſuppoſition; that if plaintiff had renewed the leaſe on the 
death of Adam Ward, by putting in another life, ſuch ather life might have 
fallen in between the death of Adam Hurd and Mary Ward. This the 
corporation refuſed, igffſting, that no application having been made to 
renew till the falling in of the ſecond life, they were not bound to renew 
upon the terms of the covenant, but were at liberty to impoſe ſuch terms as 
they pleaſed. It was contended on the part of the plaintiff, that, although 
the covenant was only to renew on the falling in of one life, yet the ſpirit of 
the covenant extended to the caſe of two lives falling in : that the caſe lay 
in FO Rgged that no forfeiture is to be incurred when compenſation 
.can be made. it Lord Chancellor ſaid, the caſes upon Iriſb leaſes in the 
Houſe of Lords went the whole length of this caſe ; that the plaintiff was 
not bound to renew upon the falling in of one life; he had his election whe- 
ther to renew or not, and has made that election; the corporation there« 


fore are not bound now to renew. 1t bas been determined over and over 
in the Iriſb caſes, © 
Howerer, where a.compenſation can be made, wheie the tenant's neglect 
can be reaſonably accounted for, it is the general diſpoſition of courts of 
equity to relieve in a lapſe of this kind, The meaſure of compenſation 
introduced in Ireland by the Lord Chief Baron Gilbert was, by allowing 
ths leſſor ſeptennial fines ; that is, by giving him a ſine for every ſeven years 
which had lapſed fince the fall of a life, and intereſt upon each fine from 
the ume of its being ſuppoſed to have accrued due, calculating from the 
Poon of human life, that if another life had been added at the regu- 
period of rene wal, the 3 of ſuch life would not have * 
Z 2 : re 
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of the Duke of © 
for the lives of + 


Sweet v. (he term of ſeven. years. This was firſt done in 
8 mong's leaſes : the Dake had granted a leaſe in 16 
439  leffee, and his nephew John Anderſon, and Y. Rd of the ſurvivor. a4 
had covenunted, that as often as any of theflives ſhould happen to fa; 

% he would; at the requeſt of the leſſee, his he g alligns, and upon * 

ment of all rents of the ſaid premiſes, thatf ſhould be then in * 

« and advancing and paying, by way of fing, within twelve calendz 
* months next after the death of each life, i, 13s. 4d., renew, 
* make a new leaſe of the ſaid ſeveral lands, Egg. to the leſſee, his heirs 
« and aſſigns, at and under the yearly rent ang reſervations, and with the 
„ covenants, conditions, and proviſos conzained in the ſaid leaſe ; will 
& the like clauſe for being diſpuniſhable of%yaſte, and the like covenant 
% for renewal of ſuch two lives, as ſhould en in being, and alſo fo 
& one other life, to be added in the place and room of ſuch of the three 
lives as ſhould, from time to time, happen gc fa 


| il. Provided, that, f 
% when-ſuch new leaſe or renewal was to be Dre. than one of the 


E, 

« cgſtuy que viet, beforementioned ſhould be cad i ſhould be named 
e in ſuch leaſe'ſo many other lives in their ſtead ; and there ſhould be paid 
to the perfon renewing a fine, of the value aforeſaid, for each of the 
« faid ceſtuy gue wies, who ſhould be dead at t e time of ſach renewal” 
The leffee himſelf died in 1714, and upon his death the reſpondent, who 
was the deviſee of his eſtate, applied to the appellants who bad purchaſed 
the Duke of Ormond's reverſionary intereſt, fi a renewal of the leaſe, and 
that another life might be inſerted in the room obe which had dropped; 
and at the ſame time tendered the fine, of 160% %%, all rent and ar. 
rears being diſcharged ; but the appellant refiifed to renew, inſiſting that 
Jobn Anderſon, one of the cefluy que vier, had been abſent from /reland 
ever fince the year 1697, and therefore muſſ be preſumed to be dead, and 
that no tender of a fine for renewal having been made within twelve calen- 
dar months after his abſence, the reſpondent had loſt his right of renewal, 
The reſpoudent thereupon filed his bill in the cgurt of Exchequer to obhge 
the appellant to renew the leaſe by inſerting a new life in the room of the 
leſſee s: but it appearing that John Anderſon, the other ceſtuy que vie, had 
been along time abſent from roland, and there being no-poſitive proof of 
his being alive, the court ordered the bill to be amended by inſerting a ten- 
der of the fine for the ſecond life; and the reſpondent having made ſuch 
tender, and amended his bill accordingly, they decreed the appellant to re- 
new, and make a new leaſe to the reſpondent for the liveꝶ named in the bill, 
and according to the covenant in the leaſe, on the reſpondent's paying the 
appellant 16/ 123. 4d., with intereſt from the 19th July 1704 3 another 
ſum of 161 13s. 44, with intereſt from the 19th of July 1711; another 
ſum of 16/. 13s. 4d, and intereſt from the 19h Tuly 1718; and on the 
reſpondent's alſo prying to the appellant the, ſum of 76“. 1 3s. 4d, being 
the fine due on the death of the lefſee ; and all rents in arrear, duties, &c. 
purſuant to the Icaſe. And this decree, upon appßal to the Houſe of Lords, 

was affirmed. = : 
Rawſtore A leaſe was granted for 21 years, under the yearly rent of 1]. with 2 
v. Bentley, covenant on the part of the leſſor to renew before the end of the term for 21 
9 5 apy years, and to renew. from the end of ſuch term for 21, 21, and 15 year? 
+ more, making in the whole a term of 99 years. It was in effed and 10 
underſtood by the parties to be, a leaſe for 99 years, but the eſtate being 
copyhold holden of manor in which no leaſe could be granted for mor- 


than 21 years, this mode was neceflarily adopted in order to * wo 


andg 
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"i At the expi tion ie firlt term, there being an arrear of rent 
1 ind no application ade for a renewal, the executor of the deviſee of 
\eleffor brought an ee ment, ang obtained judgment and poſſeſſion. But 


uden this ejectment Mrrougght, the leſſee was under difficulties, he 


king then a bankrupt; "ag did not appear'that there was not a ſufficient 
Aurel upon the premiſes gs on the contrary it appeared, that the leſſee 
ud laid out a large ſum of Jnoney upon them; as it was allo in evidence, 


leſſee had mortgaged them, had endeavoured to 
ſpp the ſuit, by a treaty Tag, a new leaſe, which had been refuſed ; as the 
zrenant did not expreſsly quire any requeſt from the leſſee for further 
ems ;—under all theſe cirEgmſtances, the Maſter of the Rolls held the 
leſſee entitled to renewal on payment of the arrears of rent with intereſt, 
and the coſts both at law and in equity. 
That this indulgence inthe courts of equity in the caſe of a tenant's 
negle&ing to renew, is not of modern date, and that it hath been long ago 
carried to a conliderable-extent, will appear from the cafe immediately fol - 
lowing, but Which ig bit another purpoſe. 5 
A court of equity in dec king a renewal, will not always adhere to the 
literal import of the clauſe on which ſuch renewal is directed to be grant- 
ed, but will regulate the! according to what it conceives to be the ſpirit 
and ſound hy of the uſe ; as in the following caſes, An eſtate was Watſon v. 
deviſed for the purpoſe of Mynding an hoſpital : the truſtees procured letters Hinſworth 
patent for that purpoſe, with power for them to make orders and conftitu- 9 
tions for governing the holWital ; under which they ordained, that no leaſe * ern. 5 
ſhould be made forrabaye 21 years, the rent not to be raiſed, nor above 
that three years rent to be or a fine, or greſſon. The eſtate was origi- 
land nally leaſed at 200. per ann, On a bill by the Maſter and Hoſpital, Sir 
and Edward Phillips decreed th&lefſee to enjoy, paying 1200. per ann. and after- 
len. wards the caſe was heard gin by Lord Elleſmere, and although the leaſe 
wal, was long before expired, n lordſhip decreed the leſſee to account at 1 207. 
hoe fer ann. only, and to haßt a new leaſe for 21 years at that rent, notwith- 
the ſtanding it appeared thaRſtate was, by the tenant's improvements, then 
had worth 250l. per a In 1663 it was decreed again by Lord Clarendon, 
f of aſſiſted by Hide, E. J and Hale, C. B. that the leaſe, having been ſome time 
ten- expired, the tenant ſhould account from the expiration of the leſe, at 1 200. 
ſuch fer ann. and that he ſhould have a new leaſe on reaſonable terms, and re- 
e. commented it the Archbiſhop of Tori, to call the parties before him, 
bill, and to certify Sh terms were thought reaſonable for a leaſe, who certified 


wi the perſon to Om tg 


the the hoſpital had agreed to accept a fine 100d. and 120). per ann. The pre- 
her ſent tenant having purchaſed the leaſe, and laid out a conſiderable ſum in 
ther improvements, file for rene wal. Lord Chancellor The conſtitu- 
the un that the rent ſhouſd not be raiſed, is juſt and charitable, for the en- 
ing couragement of the tegant to improve the eſtate; and he ought to find a 
e. denefit in it; and the hoſpital vil alſo find an advantage in having the rent 
ds, well ſecured by an ellate of greater value and conſtantly paid. But the rule 

or <onſtitution is not followed according to the letter, that no more 
| e rent u to be taken than hat was at firſt reſerved ; but as times alter, and 


the price of proviſions, &c. increaſes, ſo the rent ought to be raiſed, in pro- 
* portion. The tenant is entitled to a beneficial leaſe, but not at any certain 
o rent: the conſtitution is not to be regarded in the letter, but in the reaſon 
: of it, His lordſhip therefore referred it to the Maſter to certify the value 
: of what had been laid ut in improvements, and when that was * 


T_T ES 
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i be referred it to the Archbiſnop of York, to Een bat 
1 he thought reaſonable. N F * fine and what re 
ttorney- 


So, where a decree had been made by the Lord {7 den 
3 j "* leaſe of charity lands to J. S. (who had been eat — recove 
4 2. Vern.746 ing them) for 99 years, determinable upon lie t the rent of one thi 
q ol the then improved value to be renewable time to time for er 
| | without fine according to the value of the land; ſettled by a commiſkon « 
l | ſurvey directed by the court for that purpoſe ; it yas decreed, that the leaf 
EH Lets ſhould be renewed foties guoties without fine, hi hat the rent was not t. 


kt the time of the decree 


be computed according to the value of the lau 


| but iid to the real improved value of Veſtate at the time of ever; 
1 rene > - | | 
1 8 In mortgages and ſettlements of leaſes of Ig kind, it is uſual to jnſers 
1 proviſion for rene wal. In mortgages, there is nerally an agreement, that 
a A 4 if the urge 2 to 8 it ou e lawful for the mortgagee 
; renew, and that ne and charges of ren l be a c 
5 the premiſes, and bear intereſt. Is ſettlement abe a re — 
g authorizing the truſtees, from time to time, e renew the leaſes, and for 
V "HY chat purpoſe, to raiſe money by mortgage. | 
| Manlove When ſuch a proviſion is not inſerted in a ige, the mortgagee can- 
| ub g, not indeed compel the mortgagor to renew, bu may do it himſelf, and 
. e the money which he may ſo lay out ſhall be a ed to the principal of the 
| |, Martins, -martgage, and carry intereſt. | — 
EL | 3 Atk. 4.1 | | „ 5 4 i 
4 Will, 34.8. C. 2 | e = 
F | V pon the omiſſion of ſuch a proviſian in et, the expences of 
| renewal are to be both by the ſeveral perſoq intereſted in the eſtate in pro- 
q (fn 2 ptotion to their reſpective intereſts. The öl rule of aſcertaing this pro- 
28x. Cb. Potion was by making the tenant for life pa one - third of the expence or 


Rep. 244. keep down the intereſt, and the remainder-· m the other two-thirds. This 


1 * 666. rule perhaps may be proper where the nature oMghe eſtate, the will of the 
a Gs 099 renewal ; but as a gene- 


i jw. teſtator, or the circumſtances of the caſe _ | 
\ 652. ral rule, it would frequently be wrong: for ſupple the deviſce or grantee 
) for life to be one of the perſons upon whoſe life the Vage is holden, and a 
; renewal to be made by him; in this caſe, as there is n$obligation upon 
bim to renew but on the truſts of the ſettlement, and as he cannot poſibly 
in any way enlarge his own intereſts, the fine and expeſte of the renewal 
muſt, in juſtice, be paid entirely by the remainder-man, This is evidently 
the caſe, where the deviſee for life has the legal eſtate, ag it ſhould ſeem, 
3 that it is the fame, where he is a cguy que truſl. Suppoſß again, an eſtate 
vol limited duration, as an eſtate for years, or fomthediuts of ftrangers, to 
$ be limited to one for life, without any obligation Upohim to renew ; if ſuch 
a' perſon renew, it is manifeſt, that the contrilition of a third muſt, in 
F Adds x, moſt caſes, be very unfair and unequal. The tFug rule therefore in ſach 
f Clement, caſe muſt evidently be, that the proportion follow the benefit ; that the 
1 2 FP. WE contribution of a perſon having ſuch limited interęſt in the eſtate, and vo- 
2 N „t juntarily rene wing, ſhall only be in proportion the benefit which be ac- 
5 Lawſon. tually derives from ſuch rene wal. +" 


1 Br. Ch. ; | 
| Rep. 440. Stone v. Theed. 2 Br. Ch. Rep. 245. If the eſtate be charged with annvities, the 
1 annuitauts ate not bound to contribute to the expence of tenewi, Maxwell v. Aſhe, Nor. 6, 


1752. 1. Br. Ch. Rep. 444+ n. 


— 
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